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THE PROCEEDINGS 

BBPOBE HER MAJESTT*S IMPEBIAL PBIVT COUNCIL ON THE 

SPECIAL CASE 

RKSPEOTINO THE 

WESTERLY BOUNDARY OF THE PROVINCE OF ONTARIO. 



IN THE PRIVY COUNCIL. 

IN THE MATTER OF THE BOUNDARY BETWEEN THE PROVINCES OF ONTARIO AND MANITOBA, 
IN THE DOMINION OF CANADA. 

Between THE PROVINCE OF ONTARIO, of the one part, 

AND 

THE PROVINCE OF MANITOBA, of the other part. 



SPECIAL CASE 
Referred to the Judicial Committee of Her Majesty's Imperial Privy Council, 

The Province of Ontario claims that the westerly boundary of that province 
is either (1) the meridian of the most north-westerly angle of Lake of the Woods, 
as described in a certain Award* made on the 3rd August, 1878, by the Honourable 
Chief Justice Harrison, Sir Edward Thornton and Sir Francis Hincks, or (2) is a 
line west of that point. 

The Province of Manitoba claims that the boundary between that province 
and the Province of Ontario is (1) the meridian of the confluence of the Ohio 
and Mississippi Rivers, or (2) is that portion of the height of land, dividing the 
v^aters which flow into Hudson's Bay from those which empty into the valley 
of the Great Lakes, and lying to the west of the said meridian line.f 

* For the texc of the Award, see appendix A, hereto. 

t The Act of Manitoba. 44 Vict., cap. 1, (1881). and the Dominion Act, 44 Vict., cap. 14, (1881), pro- 
vide that the easterly boundanr of the Province of Manitoba, shall be *' a line drawn due north from where 
the westerly boundary of the Province of Ontario intersects tne international boundar]^ line dividing Canada 
from the United States of America." The alternative claim of Manitoba, to the irregular and sinuous 
line of the height of land, is not, it will be observed, in consonance with the due north line provided for by 
the Acts. The reference of the Case, however, as agreed upon on behalf of the two provincial governments, 
to the Judicial Committee, was concurred in and recommended by the Dominion Government, by Order in 
Council, of 6th Majr, 1888 ;^under which also that Grovemment expressed ** their readiness to be bound by 
the decision of the JudicisJ Committee." (Joint App., p. 6.) 
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THE SPECIAL CASE. 



It has been agreed to refer the matter to the Judicial Committee of Her 
Majesty's Privy Council, and an Appendix has been prepared containing the 
materials agreed to be submitted with this Case for the adjudication of the 
dispute. Each and every of the particulars in the said Appendix is submitted 
quantum valeat and not otherwise. 

In addition to the particulars set forth in the Appendix, any historical or 
other matter may be adduced which in the opinion of either party may be of 
importance to the contention of such party ; and (subject to any rule or direction 
of the Judicial Committee in that behalf) such additional matter is to be printed 
as a Separate Appendix by the party adducing the same ; and copies are to be 
furnished at least ten days before the argument. 

The book known as the Book of Arbitration Documents may be referred to 
in the argument for the purpose of shewing, in part, what materials were before 
the Arbitrators.* 

It is agreed that in the discussion before the Judicial Committee of the 
Privy Council reference may be made to any evidence of which judicial notice 
may be taken, or which (having regard to the nature of the case and ihe parties 
to it) the Privy Council may think material and proper to be considered, whether 
the same is or is not contained in the printed papers. 

The questions submitted to the Privy Council are the following : 

(1) Whether the Award is or is not, under all the circumstances, binding. 

(2) In case the Award is held not to settle the boundary in question, then 
what, on the evidence, is the true boundary between the said provinces. 

(3) Whether, in case legislation is needed to make th^ decision on this Case 
binding or effectual, Acts passed by the Parliament of Canada and the Provin- 
cial Legislatures of Ontario and Manitoba, in connection with the Imperial Act, 
34-5 Vict., cap. 28, or otherwise, will be sufficient, or whether a new Imperial Act 
for the purpose will be necessary. 



0. MOWAT, 

Attorney 'Qeneral of Ontario. 

James A. Miller, 

Attorney 'General of Manitoba, 



* The Book of Arbitration Documents, printed under the title *' Statutes, Documents and Papers 
bearinpf on the Discussion respecting the Northern and 'Western Boundaries of the Province of Ontario, 
including the principal evidence supposed to be either for or against the claims of the Province. Compiled 
by direction of the Government of Ontario ; with explanatory Notew,"— is also printed in Sess. Papers, 
Ont., 1879, No. 31. 

The Casee submitted to the Arbitrators on the part of the Province and the Dominion respectively, 
together with a report of the argximent of counsel on that occasion, as well as the correspondence 
and papers relating to the boundaries, of dates from 1856 to 1882, will be found in Sess. Papers, Ont., 
1882, No. 69. 



Digitized by 



Google 



THE ARGUMENT. 



Council Chamber, Whitehall, 

Tuesday, July loth. 1884. 
Present : 

The Riffht Honourable The Lord Chancellor. 
The Right Honourable The Lord President, 
The Right Honourable Lord Aberdare, 
The Riffht Honourable Sir Barnes Peacock, 
The Right Honourable Sir Montague E. Smith, 
The Right Honourable Sir Robert P. Collier. 

Cpunsel for Ontario : — Mr. Mow at, Q.C, Attorney -General for Ontario, 
Mr. ScoBLE, Q.C, Mr. Mills, and Mr. Haldane. 

Counsel for Manitoba: — Mr. J. A. Miller, Q.C, Attorney -General jor 
Manitoba, and Mr. D. McCarthy, Q.C. 

Counsel for the Dominion Government :— Mr. Christopher Robinson, Q.C, 
and Mr. Hugh MacMahon, Q.C. 



Mr. Mow AT. — My Lords, I appear in this case for the Province of Ontario. 

Mr. McCarthy. — I do not know whether your Lordships have considered 
who has the right to begin in this case. I appear for the Province of Manitoba. 

The Lord Chancellor. — Substantially, the first question submitted is 
whether a certain Award is or is not, under all the circumstances, binding. Who 
denies its validity ? 

Mr. MowAT. — The Province of Manitoba. 

The Lord Chancellor. — You affirm its validity ? 

Mr. MowAT. — Yes, my Lord. 

The Lord Chancellor. — I suppose you would say it, prima facie, is 
binding ? 

Mr. Mow AT. — Yes, my Lord. 

The Lord Chancellor. — If so, would not it bear upon the person who 
disputes its validity to begin ? 

Mr. Mow AT. — If your Lordships think riorht. 

The Lord Chancellor. — Of course, if both of you agreed it was not binding 
that would be a different thing. 

Mr. McCarthy. — May it please your Lordships, the first matter probably 
in order is as to the validity of the award. I would just state, as shortly as I 
<jan, the history of the case, and the circumstances under which the reference was 
made to arbitration, and the award was afterwards made by the arbitrators. 
In 1867, the Confederation Act was passed, by which the then Province of 
Canada was brought into the Dominion, and became part of the Dominion, as 
the Province of Ontario as to one part, and the Province of Quebec as to the 
other. The Provinces of New Brunswick and Nova Scotia were also made a part 
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of the Dominion, and provision was made by the British North America Act- 
for bringing in at a subsequent date the Province of Prince Edward Island^ 
the Province of British Columbia, and what was known as Rupert's Land and 
the North- Western Territory. These provinces or colonies were to be brought in^ 
and to become a part of Canada as confederated, upon the joint petition of both 
Houses of the Canadian Parliament, and subject to the sanction of Her Majesty 
in Council. Immediately after 1867, an agitation sprung up in Canada — ir> 
point of fact it is wrong to say it sprung up in Canada, because it had 
been initiated before confederation — ^with a view of doing away with the 
right of the Hudson's Bay Company, who claimed to be the owners — and I suppose 
in point of fact were the owners — of what is known as Rupert s Land. A con- 
troversy was entered into oa behalf of the Canadian government, continuing the 
controversy that had been initiated before confederation, in which it was attempted 
to be^ shewn that the charter to the Hudson's Bay Company, which was made, as^ 
perhaps your Lordships will remember, as early as 1670, was invalid, and at all 
events disputing the geographical limit which the Hudson's Bay Company claimed 
for the territory granted to them by that charter. Then the Rupert's Land Act 
was passed in 1868. By that Act provision was made for settling the dispute 
between the Hudson's Bay Company and Canada, so to speak. An arrangement 
was provided by which the Hudson's Bay Company's claims could be settled, and 
on their settlement it was arranged and provided that Rupert's Land sliould, upon 
the joint address of both Houses of the Canadian Parliament, be added to the 
Dominion. That was done in the year 1870. Shortly after that, the Province of 
Ontario set up — or desired at all events, that the boundary upon the west, which 
had been in dispute I may say since 1818, if not earlier — that the boundary of 
Ontario extended to the point, and perhaps beyond the point, which the arbitra- 
tors have since* determined as being the limit of Ontario on the west. The 
Dominion denied that. The Dominion asserted that the Rupert's Land Act 
settled the question, and defined the boundaries of Rupert's Land for the purposes- 
of confederation ; and that whether that Act did or did not settle and determine 
that question, at all events it was determined by the Quebec Act of 1774, by 
which the limits of the Province of Quebec were fixed. That province afterwards, 
was divided into two provinces, called Upper and Lower Canada, in 1791. In 
1840, these two Provinces of Upper and Lower Canada were again united and 
became the Province of Canada, to be disunited at the time of confederation, and 
to be the Provinces of Ontario and Quebec. Thereupon, by certain Orders in 
Council of the Dominion of Canada on the one side, and of the Province of 
Ontario on the other, it was proposed to refer the question of the dispute as to 
the boundaries to the award of two gentlemen, who were named, and who were 
to have power to select a third. 

Sir Robert Collier. — At this time had Manitoba been taken into the 
confederation ? 

Mr. McCarthy. — Manitoba was carved out of the new territory. 

Sir Robert Collier. — You said it was provided that it should be taken 
into the confederation on the address of the two Houses — had the address of the 
two Houses been presented ? 

Mr. McCarthy. — It was to be taken in, but not as Manitoba. Rupert s Land 
is a much larger country than Manitoba. 

Sir Robert Collier. — That is my question, whether the address had been 
actually presented ? 

Mr. McCarthy. — Tes; that was in 1870, and it was in 1874, after these 
differences had arisen between the Dominion and the Province of Ontario, tb«t 
Orders were made referring the point. What the Dominion contends for is thisa — 
the Dominion says the award is not binding. 
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Th^ Lord Chancellor. — I thought you said you appeared for Manitoba ? 

Mr. McCarthy. — 1 should have explained. Manitoba, as originally formed, 
did not come as far east as it does now. It did not touch the Province of 
Ontario, as the Dominion claims the Province o^ Ontario is. There was a con- 
siderable space, some 200 or 300 miles, between the western part of Ontario and 
the eastern part of Manitoba, as Manitoba was formed. In 1880, Manitoba was 
enlarged so that the eastern boundary of Manitoba goes to the western boundary 
of Ontario. 

Sir Robert Collier. — When was it first called Manitoba in Acts of Parlia- 
ment ? 

Mr. McCarthy. — When it was created, in 1870. 

Sir Robert Collier. — You said it was called Rupert's Land in the Act of 
1870? 

Mr. McCarthy. — The whole territory belonging to the Hudsons' Bay Com- 
pany was called Rupert's Land. 

Sir Montague Smith. — First of all, Rupert's Land annexed to the Dominion, 
and then Manitoba carved out of it.* 

Mr. McCarthy. — Yes. Manitoba, as originally constructed, was west of the 
•most north-westerly angle of the Lake of the Woods, which is the determining point. 
It was west of that as originally constructed, and did not approach on the eastward 
-what Manitoba now claims to be the western boundary of Ontario. In 1880 
Manitoba was enlarged, and the boundary given to Manitoba by the enlarging 
statute was that Manitoba upon the east should meet Ontario. Therefore the 
question now becomes between these two provinces, Ontario and Manitoba, 
although the question, as it was originally fought, was between the Dominion and 
Ontario. 

Sir Monta:;ue Smith. — When Orders in Council were made referring it, had 
Manitoba been enlarged ? 

Mr. McCarthy. — No. It was after the award was made that Manitoba was 
enlarged and came to the western limit of Ontario. 

The Lord Chancellor. — Which boundary line does the question relate to ? 

Mr. McCarthy. — The boundary line between Manitoba and Ontario — that is 
the western limit of Ontario and the eastern limit of Manitoba. 

The Lord Chancellor. — Then at the time the award was made, Manitoba 
had no interest in that question ? 

Mr. McCarthy. — Na 

The Lord Chancellor. — But the Dominion had ? 

Mr. McCarthy. — The Dominion had. Perhaps if your Lordships will look at 
one of these maps it will assist you [producing 7nap].f All this that is marked in 
blue is what is claimed as Rupert's Land. This is Hudson's Bay, and this is what 
is claimed as being Rupert's Land. The boundary on this side is the Hudson's 
Bay, and it was bounded on the south by the Province of Ontario. 

Lord Aberdare. — That is, in fact, what was English territory at the time 
thjtt the French held Canada 1 



•Fiwt, Rupert's Land and the North-Westem Territory, so-called, admitted into the Dominion, with- 
out specification of boundaries of either, and named the North- West Territories, and then Manitoba caryed 
out of the same, not out of Rupert's Land alone. (See Imp. Order in Council of 23rd June, 1870, prefixed 
to Stats, of Can., 1872, p. Ixiii ; and the Dom. Acts, 32 and 33 Vict., cap. 3, 1869, and 33 Vict, cap. 3, 1870.) 
Sec. 1 of the last mentioned Act describes the southern boundary of the new Province as runnimg from 96^ 
W. long., on the paralell of 49^, " due west along the said parallel of 49^ north latitude (which forms a por- 
tion of the boundary line between the United States of America and the said North-Westem Territory) to 
the meridian of 99^ west longitude." This is, in effect, a legislative declaration of the Dominion that 
Rupert's Land did not extend to the international boundary. 

t Namely, the map shewing the territories claimed by the Hudson's Bay Company, under their charter, 
appended to tne Report of the Committee of the Imp. House of CommonB on the H. B. Co,, 1857. 
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Mr. McCarthy. — That will be a good deal in dispute here. My learned 
friends on the other side contend for the French view of the case ; we are con- 
tending for the English view of the case, and the dispute was between France 
and England as to the Hudson's Bay rights. 

Sir Montague Smith. — That, I suppose, was fought out before the arbitrators. 

Mr. McCarthy. — It was, and it is again before your Lordships. 

The Lord Chancellor. — I have a map,* which may not perhaps be 
exactly the same as yours. Here is a square block which is coloured yellow, and 
within which there is a smaller block with an orange margin on which Manitoba 
is marked. 

Mr. McCarthy. — That was the original Manitoba, the small block. 

The Lord Chancellor. — Then comes a block to the east, with two lakes in 
it, Lake St. Joseph and another lake. 

Lord Aberdare. — What was done with the territory north of that which 
was assigned to Manitoba, between Manitoba and Hudson's Bay ? 

Mr. McCarthy. — Your Lordships see it on Johnston's map ;f it shews 
that very plainly. The Manitoba shewn there is the enlarged Manitoba. 

Sir Montague Smith. — According to what boundaries is Manitoba shewn- 
here ? 

Mr. McCarthy. — According to my claim — the Manitoba claim. 

Lord Aberdare. — Did the award line carry the Ontario province up to the 
Lake of the Woods ? 

Mr. McCarthy. — Yes. to the most north-westerly angle of the Lake of the 
Woods. 

Lord Aberdare. — Then, the Dominion, under its assumed power of re-open- 
ing the question, assigned to Manitoba a considerable tract of country beyond' 
that which was given by the award of the arbitrators. 

Mr. McCarthy. — That is to say, if the Dominion view was right. They did 
not actually set it out by metes and bounds ; they merely said, Manitoba on the 
east shall be where Ontario on the west ends. They left that point to be deter- 
mined. 

Lord Aberdare. — The Douiinion drew no line as to the east ? 

Mr. McCarthy. — No. They had originally drawn a line as to the east, but 
they did not draw a line to the east as regfards that. 

The Lord Chancellor. — I understand you to admit that the disputed dis- 
trict was not within the limit of Manitoba until the year 1880 ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — That at that time, according to your view, it was 
within the Dominion and not within Ontario ? 

Mr. McCarthy. — That is so. 

Sir Robert Collier. — Where was the line of the award ? 

Mr. McCarthy. — The most north-westerly angle of the Lake of the Woods. 
[The learned counsel explained upon the viap.] 

Sir Montague Smith. — What does this boundary mean [pointing to a line 
on the map] ? 

Mr. McCarthy. — That is the original Manitoba. We claim now to this, and 
the arbitrators have given this line. [He shews these on the map]. They have 
taken the most north-westerly angle of the Lake of the Woods, and then followed 
down here [pointing]. 

Sir Montague Smith. — What do you claim as belonging to Manitoba ? 

Mr. McCarthy. — We claim this line here [pointing]. 

The Ontario Government map, prepared for this reference, by Stanford, 1884, and the main features- 
the 1 



of which have been re-produced in the map accompanying this volume, 
t Johnston's map of the Dominion. 
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Sir Montague Smith. — This bit which is coloured. 

Mr. McCarthy. — This would be the District of Keewatin : it was originally 
Keewatin. It would now be Manitoba. The tract in dispute really goes from 
that line to this. That part Ontario is not claiming, and did not claim by the- 
award. 

Sir Montague Smith. — Then this dotted line is the award line, is it ? 

Mr. McCarthy. — No. It is the water line — the English River and Albany 
River line — that is the award line. 

Now it may be as well perhaps at this moment to point out the heights of 
land, because these will have a good deal to do with the discussion which we are 
about entering upon. This is the northern height of land, which forms the line 
of the watershed between Hudson's Bay and the St. Lawrence system. It 
goes round Lake Superior. This map* shews all the heights of land. And 
this is another so-called height of land in this direction,*!- which was at one time 
claimed to be the limit of the Hudson's Bay territory. This then is the other 
watershed line which marks the limits of the basin that drains into Hudson's Bay. 
The basin of Hudson's Bay was drained by the Albany River, the Churchill River 
and the Nelson River. Then, when you go west of that, the Mackenzie River 
goes into the Arctic Ocean; and then the St.Lawrence system takes its rise here, and 
falls into those large lakes — Lake Superior and so on — and rolls awav to the Gulf 
of St. Lawrence. That is the St. Lawrence system. Then, below that, there is 
the Mississippi system. Those are important natural landmarks to be borne in^ 
mind, because they were referred to continually in disputes which arose between 
the English and French at the earliest times. 

Now your Lordships will see the effect of the award was to completely 
ignore the right of the Hudson's Bay Company to any territory whatever. 

Sir Robert Collier. — We had better see what the award is. 

The Ix)RD Chancellor. — We had better first see under what authority the 
award was made, and what the award is. 

Mr. McCarthy. — I will just point that out to your Lordships before I come 
to the contentions we make upon it. In the Joint Appendix, page 7, your Lordships 
will see how the matter was referred. Mr: Crooks, who was then a member of 
the Government of Ontario, reports to the executive of that Province, in the 
document which is set out on page 7,t reciting the Acts of Parliament, and going 
on down to about line 20, where the important matter comes in : 

** In view of these objects the undersigned, before his late visit to Ottawa on other 
public business, was authorized by the other members of Your Excellency's Council to 
propose (subject to Your Excellency's approval) to the Government of the Dominion, that 
the question concerning the northern and western boundaries of the Province of Ontario 
should be determined by a reference to arbitrators to be mutually agreed upon, and whose 
standing and ability might readily be expected to secure for their decision the confidence 
alike of the people of Ontario and the people of the Dominion. Your Excellency's 
Council were of opinion that a decision by such arbitrators is likely to be more prompt, 
and perhaps more satisfactory, than any other mode of decision which is attainable. The 
undersigned was also authorized to suggest the name of the Honourable William Buell 
Richards, Chief Justice of Ontario, as one of the arbitrators, subject to your Excellency's 
approval. Accordingly the undersigned, while at Ottawa, conferred with the Premier 
and other members of the Dominion government on the subject of the said matters, and 
made the above suggestions to them. The government of the Dominion concurred in the 

* Johnston's Physical Map. 

t The height of land dividing the waters that pass through Lake Winnipeg from the north from those 
that faU direct into Hudson's Bay. 

t Hon. Adam Crooks to the Lieutenant-Governor, 10th Nov., 1874, Sess. Papers, Ont., 1875-6, No. 14,- 
p. 14. 
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viewB expressed on the part of the Government of Ontario, and proposed on behalf of the 
Dominion the name of the Honoarable Lemuel Allan Wilmot, late Iieatenant-€k>Temor 
^f New Brunswick, to act in conjunction with the said Chief Justice, and that authority 
be given to the said the Hon. William Buell Richards and the Hon. Lemuel Allan Wilmot to 
agree upon a third person to be associated with them, such third person not being a resi- 
dent of Canada, and that the determination of a majority of such referees should be final 
and conclusive upon the limits to be taken as and for such boundaries as aforesaid 
respectively. The undersigned recommends that the Province agree to concurrent action 
with the Dominion'' — I draw attention to that particularly — " in obtaining such legislation 
as may be necessary for giving binding effect to the conclusion which may be arrived at, 
and for establishing the northern and western boundaries of the Province of Ontario in 
accordance therewith." 

The Lord Chancellor. — That is in 1874. 

Mr. McCarthy. — In November, 1874. Then, on page 8, there is the formal 
Order of (Jommittee of Council of the Province of Ontario acceding to Mr. Crooks* 
view,* and following that is the report of a Committee of the Privy Council of 
Canada :f 

*^ On a memorandum, dated the 12th November, 1874, from the Hon. Mr. 
Mackenzie, stating that he recommends concurrence in the proposition of the OovemmeDt 
of Ontario to determine, by means of a reference, the northern and western boundaries of 
that province relatively to the rest of the Dominion ; that the Ontario government hav- 
ing name the Hon. William Buell Richards, Chief Justice of Ontario, as one of 
the referees, he submits the name of the Hon. Lemuel Allan Wilmot, formerly Lieutenant- 
Governor of the Province of New Brunswick, to act in conjunction with him, and advises 
that authority be given them to agree upon a third person, not being a resident of 
Canada— "+ 

Following the words I have already read : 

" He further recommends that the Dominion agree to concurrent action with the 
Province of Ontario in obtaining such legislation as may be necessary for giving binding 
effect to the conclusions arrived at, and for establishing the northern and western limits 
of the Province of Ontario in accordance therewith.*' 

That was the minute of council, and I fancy from the next document which 
appears in the case that that was confirmed by the Governor-General. It says : 
" Approved by the Governor-General." Then : " I am directed to transmit to 
you, for the information of your Government, — " that was from Ottawa U) 
Toronto — the information that an Order has been passed naming the gentleman 
who has been appointed arbitrator for the Dominion. Then, on the 21st Novem- 
ber, the Under-Secretary of State for Canada writes to Mr. Wilmot 8 informing 
him of his appointment, and at the top of page 9, your Lordships will see what 
he informs Mr. Wilmot was the matter remitted to him : 

" His Excellency the Governor-General in Council has been pleased, at the instance 
of the Government of the Province of Ontario, to direct that the question of the northern 
and western boundaries of that Province relatively to the rest of the Dominion, be deter- 
mined by means of three referees, of whom one is to be named by the Government of the 
Dominion, and one by the Grovernment of Ontario, these two to have authority to agree 
upon a third, not being a resident of Canada — ^' 

and so on. Then at line 10 : 

** I am to add that the Dominion government agree to concurrent action with the Pro- 
vince of Ontario in obtaining such legislation as may be necessary for giving effect to the 

* Order in Council, 25th Nov., 1874. Sees. Papers, Ont., 18756, No. 14, p. 14. 

t Order in Council (Can.), 12th Nov., 1874. Jb, 

X Here comes in, in the original, the concluding portion of the sentence:—" and that the determina- 
tion of a majority of such three referees be final and conclusive upon the limits to be taken as and for such 
.l»oundaries respectively." 

§ Sess. Papers, Ont., 1882, No. 69, p. 248. 
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<2onola8ions arrived at, and for establishing the northern and western limits of the Pro- 
^dnce of Ontario in accordance therewith." 

Nothing, I think, happens now until at the foot of the page your Lordshipsr 
vrill find the Act passed in Ontario in 1874.* It recites : 

" Whereas by chapter twenty-eight of the Acts of the Parliament of the United 
Kingdom of Great Britain and Ireland, passed in the session held in the thirty-fourth 
ftnd thirty-fifth years of Her Majesty's reign, and intituled ' An Act respecting the 
establishment of Provinces in the Dominion of Canada,' it is enacted that the Parliament 
of Canada may, from time to time, with the consent of the Legislature of any Province 
of the said Dominion, increase, diminish, or otherwise alter the limits of such province, 
upon such terms and conditions as may be agreed to by the said legislature, and may, 
with the like consent, make provision respecting the effect and operation o^ any such 
increase, or diminution, or alteration of territory in relation to any province afiected 
thereby-—" 

apparently shewing that the arbitrators were appointed to fix a boundary 
which both the legislative bodies were afterwards to sanction, whether it 
increased, or decreased, or altered the true and proper line of the western 
boundary of the Province : 

" And whereas the northerly and westerly boundaries of the Province of Ontaria 
bave never been determined ; And whereas, subject to the approval of the Parliament of 
Canada knd the Legislature of Ontario, it has been agreed by the Governments of the 
Dominion of Canada and the Province of Ontario — " 

.and it goes on to set out the agreement, which I need not read. Then, the 
first clause of the Act is : 

" The Legislature of the Province of Ontario consents that the Parliament of Canada 
may declare that the boundaries which, by the award of the arbitrators aforesaid, or of 
any two of the arbitrators aforesaid, may be decided to be the northerly and westerly 
boundaries respectively of this Province, shall be declared to be the northerly and 
westerly boundaries thereof, or, in case the award shall be as to the westerly boundary 
alone, the same may be in like manner declared by the Parliament of Canada as afore- 
said, and that the Parliament of Canada may thereby increase, diminish, or otherwise 
alter the northerly or westerly limits of the Province of Ontario so that the same may 
be in accordance with the award." 

Then, there is provision made for the death or resignation of the arbitrator, 
which is not important. This Act was not to come into eflfect until proclaimed, 
and as a matter of fact it never was proclaimed, because the Dominion govern- 
ment and the Dominion parliament never passed a corresponding Act. Although 
they had agreed, as your Lordships will see by the Orders in Council to which I 
have already refeiTed, to concurrent legislation which would give effect to the 
decision or opinion of the arbitrators — and that in point of fact was the basis of 
the whole proceeding, the whole reference to arbitration — yet the Dominion par- 
liament were never called upon by the government and never did pass an Act. 
So that the Province of Ontario, although it passed this Act, stipulated in the last 
clause that it was not to come into efiect until the Lieutenant-Governor in Coun- 
cil should issue his proclamation ; and he never did issue his proclamation, because 
the other parliament had not passed the concurrent legislation which had been 
agreed to. 

The Lord Chancellor. — The legislation of Canada was to be an efiTective 
and practical legislation, but it only could take place with the consent of the 
provincial legislature. 

* 3S Vict., cap. 6, "An Act respecting the Northerly and Westerly Boundaries of the Province of 
Ontario." 
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Mr. McCarthy. — Yes ; that is in pursuance of the statute of 1871.* Then 
from 1874 until 1878, nothing appears to have been done, but in July, 1878, an 
Order in Council is passed by Ontarioi* which your Lordships will find at the 
foot of page 10, which recites, upon the report of the Attorney-General, that Chief 
Justice Harrison had been appointed in lieu of Chief Justice Richards. Chief 
Justice Richards had become the Chief Justice of the Supreme Court of Canada, 
and then he resigned his position of arbitrator for Ontario, and Chief Justice 
Harrison became arbitrator in his place. It also recited the fact that Mr. 
Wilmot had died in the interim, and suggested that Sir Francis Hincks should be 
appointed as arbitrator for the Government of the Dominion, and Sir Edward 
Thornton, the ambassador at Washington, as the third arbitrator — to that extent 
departing from the original terms of the agreement, which were that the two 
arbitrators appointed by the respective provinces should themselves have selected 
the third ; but nothing turns upon that. Then, it further goes on at the foot of 
the page : 

**And also that the Province of Ontario agree to concurrent action with the 
Government of the Dominion in obtaining such legislation as might be necessary for 
giving effect to the conclusion arrived at by the said arbitrators, and for establishing the 
northern and western limits of the Province of Ontario in connection therewith." 

That, your Lordships will see, is dated the 31st day of July. 

Sir Robert Collier. — The Committee of Council advised the foregoing. 

Mr. McCarthy. — Yes ; that is on the 31st July, 1878. On the same day, at 
Ottawa, the Privy Council of Canada adopt a corresponding Order, which is 
set out on page ll.J The arbitrators thereupon proceded to hear the matter, 
and on the 3rd August the award was made. 

* Imp.Act, 34 and 35 Vict., cap. 28. 

t Order in CJounoil (Ontario), Approved by the Liedtenant-Govbrnor, the SIst day op 

July, 1878. 

Upon consideration of the report of the Honourable the Attorney-General, dated 30th day of July. 
1878, recommending that the Honourable Robert A. Harrison, Chief Justice of Ontario, be appointea 
arbitrator in the matter of the northerly and westerly boundaries of the Province of Ontaiio in relation to- 
the rest of the Dominion, in the room and stead of the Honourable William Buell Richards, who, since his 
appointment as such arbitrator, was appointed Chief Justice of the Su{)reme Court, and subsequently 
resigpfied his appointment as arbitrator, the Government of the Dominion having;: named Sir Francis 
Hincks one of tne arbitrators in the room and stead of the Honourable Lemuel Allan Wilmot, deceased, 
and the Right Honourable Sir Edward Thornton having been named on behalf of the Governments of the 
Dominion and Ontario ; and also recommending that the determination of the award of such three arbi- 
trators, or a majority of them, in the matter of the said boundaries respectively, be taken as final and 
conclusive ; and also that the Province of Ontario agree to concurrent action with the Government of the 
Dominion in obtaining such legislation as might be necessary for giving effect to the conclusion arrived at 
by the said arbitrators, and for establishing the northern and western limits of the Province of Ontario 
in connection therewith : 

The Committee of Council advise that the foregoing recommendations be adopted and approved of 
by Your Honour. 

Certified, 

J. Lonsdale Capr^ol, 
Assi&tant Clerk, Executive Council, Ontario. 

X Report of a Committee of the Privy Council (Canada), Approved by the Governor- 
General ON the 31st July, 1878. 

The Committee of Council have had under consideration the subject of the northern and western 
boundaries of the Province of Ontario, which, imder previous Orders in Council, had been referred to the 
Honourable W. B. Richards, then Chief Justice of Ontario, named as referee on behalf of that Province^ 
but who was subsequently replaced by the present Chief Justice, the Honourable R. A. Harrison, and the 
Honourable Sir Francis Hincks, who has been named on behalf of the Dominion ; and whereas eubse- 
quently to the action taken under Order of Council of 12th November, 1874, it was mutually agreed 
between the Governments of the Dominion and Ontario, that the Right Honourable Sir Edward Thornton 
should be selected as third referee, the Committee recommend that such selection be confirmed by Minute 
of Council, and that the determination of such three referees be final and conclusive upon the limits to be 
taken as and for each boundary respectively. 

Certified, 

W. A. Himsworth, 

Clerk, Privy Council, Canad*. 
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Now, your Lordships have the history of the reference, and of the award which 
followed upon that reference. The first point that we make is this : We say, as a 
matter of fact, all these papers shew that it never was intended that the award 
should be bindii^ or effective until concurred in by both legislative bodies. ■fi%il^j\S 

The Lord Chancellor. — Was it possible ? 

Mr. McCarthy. — We s^ not. We say it was not possible as a matter of 
law, and we say as a matter of fact it was never contemplated that it should be 
effective until concurred in by both legislatures. 

I will, in pursuance of this branch of the proposition, point out the different 
passages which, I think, establish the fact for which I contend, in addition to 
those to which I have already referred. The intermediate pages merely state the 
case for the respective parties and the argument before the arbitrators, to which 
I think I need not refer at present. Then we come to page 108, following the 
award. The Province of Ontario, by an Act passed in 1879* — the succeeding 
session of Parliament — recites : 

" Whereas the northerly and westerly boundaries of the Province of Ontario were 
not determined until lately ; And whereas, pending the determination thereof, certain 
provisional lines, which for certain purposes were to be regarded as such boundary lines, 
were agreed to by the Governments of the Dominion and the Province ; — " 

I may just explain that, pending this dispute, and in order that the timber 
might be guarded and regulated, a provisional line was agreed to between the 
parties, separating the disputed territory. To the east of the line the Province 
of Ontario managed the timber, and to the west of the line the Dominion 
managed it : 

** And whereas it was agreed by the Governments of the Dominion of Canada and 
the Province of Ontario that the true boundaries should be determined by reference to 
arbitration ; And whereas one of the arbitrators named in the Revised Statutes of 
Ontario, chapter 4, died — " 

Then it goes on to recite that. Then it sets out the award. At pas^e 109, 
it says: 

" And whereas the effect of the said award is to give to this Province less territory 
than had been claimed on behalf of the Province, and more territory than the Govern- 
ment of Canada had contended to be within the limits of the Province, or than was 
contained within the provisional boundary lines aforesaid — " 

Then it again refers to the Imperial Act passed in 1871, which gives the 
Parliament of Canada power to alter the boundaries with the consent of the 
legislature of any province. 

Sir Robert Collier. — It recites : 

" And whereas it is proper that the boundaries determined by the said award be 
adopted and confirmed." 

Mr. McCarthy. — Yes ; and then the enacting clause is : 

"The Legislature of the Province of Ontario consents that the Parliament of 
Canada may declare that the boundaries which, by the award of the arbitrators aforesaid, 
were decided to be the northerly and westerly boundaries respectively of this Province, 
shall be and are the northerly and westerly boundaries thereof, whether the same increase, 
diminish or otherwise alter the true northerly and westerly limits of this Province." 

The Parliament of Canada never did confirm these boundaries. I was propos- 
ing to refer to what I think without doubt indicates that the intention was, 
speaking now of it as a matter of fact, that, unless parliament did confirm the 

• 42 Vict, cap. 2, ** An Act respecting the Northerly and Westerly Boundariea of Ontario." 
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boondariefl, the award should not be operative. The following document, at 
page 109, is a lecture delivered by Sir Francis Hincks, ex|)lanatory of the award * 

The Lord Chancellor. — I think that can hardly be evidence of anything, 
can it ? 

Mr. McCarthy. — There is a good deal, I am afraid, in this Joint Appendix 
which is not evidence of anything. ^ 

The Lord Chancellor. — The opinion of an individual, though he was one 
of the arbitrators, can neither interpret the award nor settle the question 
independently. 

Mr. McCarthy. — It was thought perhaps to be useful in this way : Sir 
Francis Hincks admitted to some extent that the award did not follow the true 
line — that it was to some extent a conventional boundary .f 

The Lord Chancellor. — It ought not to be brought in if it is not evidence. 
That can only be referred to without prejudice. 

Mr. McCarthy. — Then I pass on to page 125. 

Sir Montague Smith. — You say the Dominion parliament has never con- 
firmed it. Has it ever been asked to confirm it ? 

Mr. McCarthy. — Yes, repeatedly. I am coming to that now. At page 125, 
your Lordships will find that on the 31st of December, 1878, the Provincial 
Government in Toronto write to the Secretary of State for Canada.^ At line 
25 the Provincial Secretary says : 

" I am further directed respectfully to remind the Government of Canada that the 
territory which was in dispute before the award was made, extends on the westerly side 
of Ontario from, say, the Rocky Mountains to a line drawn due north from the confluence 
of the Ohio and Mississippi, and extends on the northerly side from, say, the height of 
land to the most northerly limit of Canada ; that the award assigns part of this territory 
to the Dominion, and part to Ontario ; and that the administration of justice will con- 
tinue to be surrounded with difficulties and uncertainties, especially in the matter of 
jurisdiction, until the award is conlirmed by express legislation at Ottawa and here ; and 

*'*The Northerly and Westerly Boundaries of the Province of Ontario, and the Award relating 
thereto, as discussed and explained by the Hon. Sir Francis Hincks, K.C.M.G., in his Public Lecture at 
the Education Department, Toronto, May 6th, 1881. Toronto: Printed by C. Blackett Robinson, 1881." 
TWs lecture may also be found in Sess. Papers, Ont., 1882, No. 69, p. 414. 

t The referance is* to the following paragraph of Sir Francis Hincks' lecture : 

" Chargk of Adopting a Ck>NVENiKNT Line Rkputkd. 

"The sole ground for the charge that th«y adopted a conventional or convenient boundary is, that the 
line connecting the north-eastern and south-western boundaries was adopted for the sake of convenience. 
The Arbitrators were guided in their decision aolelj by Acts of Parliament, Proclamations authorized by 
Orders in Council on the authority of Acts of Parliament, and international Treaties. They found in the 
Proclamation of 1791, that after reaching James' Bay, the description proceeded thus : * Including all the 
territory to the westward and southward of the said line to the utmost extent of the country commonly 
called or known by the name of Canada.' If the critics of the award believe such language susceptible of 
the construction that it lays down a precise spot on the north-west as a boundary, then their charge mi^ht 
have some foundation, but the fact is that the language would have justified the arbitrators in extendmg 
the boundaries of Ontario very considerably. They were strongly urged by Col. Dennis, one of the per- 
manent staff [he was Deputy Minister] of the Department of the Interior, after their decision as to the 
south-westerly and north-easterly boundaries became known, to connect the two points by a natural 
boundary ; and being aware of the fact that the Albany River had been formerly suggested by the Hudson's 
Bay Company as a satisfactory southern boundary, they adopted it." 

Towards the close of the argument, as will appear further on, the Lord Chancellor alluded to the 
subject as follows: **What we gathered from Sir Francis Hincks' document is this, that the arbitrators 
having settled certain points on the strictest principle, according to the best of their judgment, then 
the person who represented the Dominion said it would be convenient that those points should be 
connected by a good geographical boundary, and the arbitrators thought the Albany River line was proper 
for that purpose. Then, finding some indications in previous documents that that view of the. Albany 
River line had been at one time entertained by th« Hudson's Bay Company, it was adopted. I do not think 
it is for the Dominion, I must say, to complain of that. I do not mean that they are bound by it ; of 
course they are not ; but inasmuch as it was at their instance that that amount of deviation, if it was a 
deviation, from the ascertainment of the exact line took place, they can only blame the agent who then 
represented them, who asked for it. " 

X Sess. Papers, Ont., 1879, No. 80. 
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that the subject assumes unusual importance in view of the construction of public works 
-within the territory, and the consequent influx of an unsettled and migratory population. 
His Honour the Lieutenant-Governor will be glad to learn that such legislation as may 
be necessary to give effect to the award will be had at Ottawa at the next session of the 
Parliament of Canada, as the legislation should, it is respectfully submitted, be, as nearly 
as possible, simultaneous and identical.'' 

Sir "Robert Collier. — That was written before the Act was passed ? 

Mr. McCarthy. — Yes; it promises that an Act shall be passed in the Province 
of Ontario, and it is an appeal to the Dominion authorities to pass a concurrent 
Act. Then we come to page 127, when on the 23rd September, 1879, nothing 
having been done in the meantime by the Dominion, the Government of the 
Province again brings the matter to the notice of the Government at Ottawa.* 
At the end of the page, which is all I need refer to for this matter, for the rest is 
merely a repetition of what your Lordships already know, it says : 

** The Government of Ontario does not doubt that the Government and Parliament 
of Canada will ultimately take the same view, and I have respectfully to represent that 
the delay in announcing the acquiescence of the Dominion authorities, and in giving full 
effect otherwise to the award, has been embarrassing and injurious.'' 

Then the gentleman who wrote this goes on at great length to discuss the 
merits of the award, and to shew that the conclusion arrived at by the arbitrators 
WBiS a proper conclusion. That, however, is beside the present question. Then 
«,t page 130, in a part of the same despatch, he says : 

'* In view of these considerations the Government of Ontario trusts that the Govern- 
ment of Canada will recognize the propriety of announcing, without further delay, their 
intention to submit to Parliament, next session, a Bill declaring the boundary established 
by the arbitrators to be the true northerly and westerly boundaries of Ontario, and to use 
the influence of the government to have the measure accepted by both Houses and assented 
to by His Excellency the Governor-General." 

That met with but bare acknowledgment. No statement at that time was 
made by the Government at Ottawa as to the course proposed to betaken or the 
advice proposed to be offered to the Parliament of Canada. 

Sir RoBttRT Collier. — When did the Act of Ontario come into force ? 

Mr. McCarthy. — At once. 

Sir Robert Collier. — At what date ? It does not give the date here. 

Mr. McCarthy. — It merely gives the year. I think nothing turns on the 
date. 

Sir Robert Collier. — It was before this ? 

Mr. McCarthy. — Yes, the early part of 1879.t 

The Lord Chancellor. — There is nothing done by the Act, except that the 
Parliament of Canada may legislate on the sufcyect. If the Parliament never did 
legislate, of course the Act would not have any effect. 

Mr. McCarthy. — That is what I submit. Then, following out the matter still 
further, your Lordship will find, at page 131, that certain resolutions were passed 
by the Legislative Assembly of Ontario on the 3rd March, 1880.:J: These resolu- 
tions are going over the well-beaten ground. It is a;zain an appeal, as it were, to 
the Parliament of Canada to legislate, and at page 132, line 27, your Lordships 
will find these words : 

" That this House regrets that notwithstanding the joint and concurrent action of 
the respective governments in the premises, and the unanimous award oft he arbitrators. 



*The Assistant Provincial Secretary (Ontario) to the Secretary of St&te (Canada). Sess. Papers 
Ont., 1880, No. 46, p. 3. 

1 11th March, 1879. t Journals Leg. Ass. 1880, vol. 13, p. 160. 
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the Government of Canada has hitherto failed to recognize the validity of the said award, 
and that no legislation has been submitted to parliament by the Government* of Canada 
for the purpose of confirming the said award." 

Then there is a legislative declaration passed in 1880 by the Dominion parlia- 
ment that the award is disputed. Your Lordships will find it in the Act, 43 
Vic, cap. 36, page 133 : 

" Whereas certain territory on the western and northern boundary of Ontario is 
claimed by the Government of Ontario as being within the said province ; and whereas 
such claim is disputed ; and whereas the Parliament of Canada is desirous of making suit- 
able provision for the administration of criminal justice within the said territory until the 
dispute is determined." 

The award was made in 1878. These numerous appeals had been made to the 
Government of Canada on the part of the Government of Ontario ; and in 1880 an 
Act is passed declaring that the award is disputed in point of fact. 

The Lord Chancellor. — Is there any reference to the award in that Act ? 

Mr. McCarthy. — No, except in the part I have read. 

The Lord Chancellor. — That does not refer to the award at all. 

Mr. McCarthy. — Not in terms. But that was the matter then in dispute ; 
it was to provide for the administration of criminal justice in this disputed terri- 
tory pending the settlement of that dispute. Then, on the 1st February, 1881, 
page 134, the Attorney-General of the province again appeals to the Dominion :* 

" 1 hope that the present session of the Dominion parliament will not he allowed to 
come to an end without the necessary Act heing passed adopting and confirming the 
boundary award. If, however, we are again to be disappointed some additional legisla- 
tion is absolutely required." 

Then comes 44? Vict. cap. l,-(- providing for the extension of the boundaries 
of the Province of Manitoba, and giving for the boundary of Manitoba on 
the east the western limit of the Province of Ontario. 

•Seas. Papers, Ont., 1882, No. 23. 

t Act of the Pbovince of Manitoba, 44 Vict., cap. 1, sec. 1, (1881). 
An Act to Provide for the Extension of the Boundaries of the Province. 

Whereas by chapter twenty -eight of the Acts of the Parliament of the United Kingdom of Great 
Britain and Ireland, passed in the session held in the thirty-fourth and thirty-fifth years of Her Majesty's 
reign, intituled "An Act respecting the establishment of rrovinces in the Dominion of Canada," it is en- 
acted that " the Parliament of Canada may, from time to timej with the consent of the Legislature of any 
Province of the said Dominion, increase, diminish, or otherwise alter the limits of such Province, upon 
such terms and conditions as may be agreed to b]^ the said Legislature, and may, with the like consent, 
make provision respecting the effect and operation of anv such increase or diminution or alteration of 
territory in relation to the province affected thereby ;" Ana whereas it is expedient and desirable that the 
boundaries of the Province of Manitoba should be increased on terms and conditions of a just character ; 
Therefore the Legislative Assembly of Manitoba enacts as follows : 

1. The Legislative Assembly of Manitoba consents that the Parliament of Canada may increase or 
otherwise alter the limits of the Ptovince of Manitoba upon the terms and conditions set out in this Act, 
and may make provisions respecting the effect and operation of any such increase or alteration of terti* 
tory ; the increase or alteration of the limits of the Province to be so that the boundaries thereof shall be 
as follows: Commencing at the intersection of the international boundary dividing Canada from the 
United States of America, by the centre line of the road allowance between the twentjr-ninth aifd thirtieth 
ranges of townships lying west of the first principal meridian in the system of Dominion land surveys ; 
thence northerly, following upon the said centre line of the said road allowance as the same is or may here- 
after be located, defining the said ranflre line on the ground across townships one to forty-si jc,* both 
inclusive, to the intersection of the said centre line of the said road allowance by the centre line of the road 
allowance on the twelfth base line in the said system of Dominion land surveys ; thence easterly along the 
said centre line of the road allowance on the twelfth base line, following the same to its intersection by the 
easterly limit of the District of Keewatin as defined by the Act 39 Victoria, chapter 21, that is to say, to a 
point where the said centre line of the road allowance on the twelfth base line would be interi^ected by a 
line drawn due north from where the westerly boundary of the Province of Ontario intersects the aforesaid 
international boundary line dividing Canada from the United States of America ; thence due south, follow- 
ing upon the said line to the international boundary aforesaid ; and thence westerly, following upon the 
said international boundary ^ine dividing Canada from the United States of America, to the place ot 
beginning." 

* In the DDm Act. 44 Y. c. 14 ii\/ra, this Hne is described as bein? drawn * across townships one to forty-four." 
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The Lord Chancellor — That is headed "Act of the Province of Manitoba," 

Mr. McCarthy. — Yes ; the two must be taken together — that is the Act of 

Manitoba allowing the province to be enlarged, and then follows the Act of the 

Dominion, 44 Vict. cap. 14,* to provide for the extension of the boundaries of 

the Province of Manitoba. The two must be taken together. 

Sir Barnes Peacock. — In those Acts the boundaries are defined, are they V 
Mr. McCarthy. — No, my Lord, not at this disputed place ; it just says, wher- 
ever Ontario ends Manitoba commences. 

Sir Montague Smith. — It leaves it just where it was, 
Mr. McCarthy. — Yes. It is the third line from the bottom. The proposed 
J ly boundary of Manitoba is defined as : 

" A line drawn due north from where the westerly boundary of the Province of 
Ontario intersects the aforesaid international boundary line dividing Canada from the 
United States of America." 

Those are the last three Knes, page 136. 

The Lord Chancellor. — That seems to refer to some definable point : 

" To a point where the said centre of the road allowance on the twelfth base line 

would be intersected by a line drawn due north." 

Mr. McCarthy. — The line has to be intersected '* by a line drawn due north 
from where the westerly boundary of the Province of Ontario intersects — " 
You have to find out where that point is. That is just what we are troubled 
about. 

The Lord Chancellor. — One hardly sees how it is to be worked, either in 
one view or the other. 

Mr. McCarthy. — The United States bounds the country on the south. 
Whether the most north-westerly angle of the Lake of the Woods is taken as the 
line, or the line I contend for is taken as the line — along that lies Ontario. The 
point where the westerly boundary of Ontario first meets the boundary of the 
United States is the point of intersection. 

Sir Montague Smith. — You must find out the entire boundary. 

Mr. McCarthy. — Yes. 



* Dominion Act, 44 Vict., cap. 14, src. 1, (1881). 
An Act to provide for the Extension of the Boundaries of the Province of Manitoba. 

Whereas, by an Act of the Legislature of the Province of Manitoba, passed during the session thereof 
held in the present year of Her Majesty's reign, and intituled ** An Act to Provide for the Extension of 
the Boundaries of the Province of Manitoba,' the Legislature of that province hath consented to the 
increase of the same by the alteration of its limits, as hereinafter enacted, upon the terms and conditions 
hereinafter expressed : Therefore Her Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows : 

1. The Province of Manitoba shall be increased as hereinafter defined, that is to say, so that the boun- 
•daries thereof shall be as follows: — ** Commencing at the intersection of the international boundary 
dividing Canada from the United States of America by the centre of the road allowance between the 
twenth-ninth and thirtieth ranges of townships lying west of the first principal meridian in the system of 
Dominion land surveys ; thence northerly, following upon the said centre of the said road allowance as 
the same is or may hereafter be located, defining the said range line on the ground across townships one to 
forty-four,* both inclusive, to the intersection of the said centre of the said road allowance by the centre of 
the road allowance on the twelfth base line in the said system of the Dominion land surveys ; thence 
•easterly along the said centre of the road allowance on the twelfth base line, following the same to its inter- 
section by the easterly Umit of the District of Keewatin, as defined by the Act thirty -ninth Victoria, 
chapter twenty-one, that is to say, to a point where the said centre of the road allowance on the twelfth 
base line would be intersected by a line drawn due north from where the westerly bounda^ of the Pro- 
vince of Ontario intersects the aforesaid international boundary line dividing Canada from the United 
States of America ; thence due south, following upon the said line to the international boundary aforesaid ; 
and thence westerly, following upon the said international boundary line dividing Canada from the United* 
States of America, to the place of beginning," and all the land embraced by the said description not now 
within the Province of Manitoba shall, from and after the passing of this Act, be added thereto, and the 
whole shall, from and after the said date, form and be the Province of Manitoba. 

* In this Act of Man., 44 V. c. 1, supra, tha Hoe Is de8::ribed as bein; drawn ** across townships one to forty-six." 
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Mr. McCarthy. — Then, my Lords, there are two more despatches to which I 
think I ought to draw your Lordships* attention. The first is dated 31st Decem- 
ber, 1881,* and it is a very long document, from the Attomey-Gteneral, or rather 
from the Lieutenant-Governor of the province, to the Dominion authorities, 
going over the whole subject again. It commences on page 137, and at page 141 
the Lieutenant-Governor says : 

" I have called the Ontario Legislature to meet for the despatch of business on the 
12th January. I perceive that the Parliament of Canada is to meet in the following 
month, and I would respectfully urge the great importance of my being officially informed,, 
before the meeting of our legislature, whether the Dominion Government is now willing,, 
with the concurrence of the Legislature of Manitoba, so far as such concurrence ia 
necessary, to agree to the arrangements which have been suggested, and to obtain from. 
Parliament, at its approaching session, the Dominion legislation necessary to give effect 
to such arrangements." 

There is next a despatch of the 27th January, 1882,f which your Lordship 
will find at page 142. Here we have the first response from the Dominion, and 
that presents the view entertained by the Dominion government, who were still 
to some extent interested in the matter, and to whom the Lieutenant-Governor 
of the Province of Ontario had appealed. I refer especially to page 143, com- 
mencing with paragraph 8 :J 

" The proposal of 1874, referred to in your despatch, that the question in dispute 
should be referred to arbitration, does not seem to have been treated by either Govern- 
ment as a mode of seeking an authoritative decision upon the question involved as a 
matter of law, but rather as a means of establishing a conventional line without first 
ascertaining the true boundary. In corroboration of this view, it is to be noted that of the 
three gentlemen who made the award referred to in your despatch under the reference of 
1872, two were laymen, and only one of the profession of the law. His Excellency's advisera 
are of opinion that in advance of parliamentary sanction it was not only highly inexpedient^ 
but transcended the power of the government of the day, to refer to arbitration the 
question of the extent of the North- West Territories acquired by the Dominion by pur- 
chase from the Hudson's Bay Company. That territory had been acquired on behalf of, 
and was in fact held for, all the provinces comprised in the Dominion, and the extent of 
it was a question in regard to which, if a dispute arose, Parliament only could have 
absolved the government of the day from the duty of seeking an authoritative determina- 
tion by the legal tribunals of the country. Such a decision having been once obtained, if 
it had been found that it pi*omised to be to the convenience of Ontario and the adjoining: 
province that a conventional boundary should be established in lieu of the legal boundary, 
authority might have been sought from the Legislatures of those Provinces and from the- 
Parliament of the Dominion for the adoption of such a conventional line. That tho 
course pursued was not intended as a means of seeking a legal boundary is further shewn 
by the course pursued by the Legislature of Ontario, who, under the provision contained 
in the Imperial Act, 34 and 35 Vict., cap. 38, enabling the Parliament of Canada to- 
increase, diminish or otherwise alter the limits of a province, with the assent of its legis- 
lature, passed an Act giving their assent to the limits of their province being changed by 
Parliament to meet the award, whatever it might be. The passage of such an Act 
shews that it was not sought that the true boundary line should be ascertained, but that 
a conventional one should be laid down." 

The Lord Chancellor. — Very bad reasoning. 

* The liieutenant-Goyeraor of Ontario to the Secretary of State (Canada), Sesa. Papers, Ont., 1SS2,. 
No. 23. 

t The Secretary of State to the Lieutenant-Governor, Sesa. Papers, Ont., 1882^ No. 69, p. 468. 

X The elaborate answer of the Province to the despatch here cited, is contained in the despatch from the-* 
Lieutenant-Governor to the Secretary of State, 18th February, 1882, printed in Joint App., p. 146, and 
in Sess. Papers, Ont., 1882, No. 23. 
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Mr. McCarthy : 

'*It must further be observed that a Oommittee of the House of Commons has 
reported as follows, viz. ;" — Then it gives an extract from the report of the Com- 
mittee of the House of Commons, as follows : — " In reference to the award 
made by the arbitrators, on the 3rd day of August, 1878, a copy of which is 
appended, your Committee are of opinion that it does not describe the true boun- 
<laries of Ontario. It seems to your Committee to be inconsistent with any 
boundary line ever suggested or proposed, subsequent to the Treaty of Utrecht (1713). 
It makes the provincial boundaries run into territory granted by Royal Charter, in 1670, 
to the Merchants Adventurers of England trading into Hikdson's Bay, and it cuts through 
Indian territories which, according to the Acts, 43 George 3, cap. 138, and 1 and 2 
€leorge 4, cap. 66, 'formed no part of the Provinces of Lower Canada or Upper 
Oanada, or either of them.' " 

The Lord Chancellor. — All that it comes to is simply an intimation that 
they are disposed to throw over the award. 

Mr. McCarthy. — That is all; I am only reading it with that view. I do not 
think I need trouble your Lordship with any other observations upon it. 

The Lord Chancellor. — If there is anything turns upon it, it does not seem 
to me that it comes to anything more than that the arbitrators did not intend to 
make the award except on the actual boundaries which there ought to be as between 
the parties. But it seems very clear that, prima facie, they had no authority to 
-do it without legislation, and did not contemplate doing it without legislation. 

Mr. McCarthy. — Then, my Lord, that being so (and that is my contention), 
the next question to which I propose to direct your Lordships' attention is what 
the true line is, the award being out of the way — ^being treated as so much waste 
paper. 

Sir Barnes Peacock. — It might not perhaps be inconvenient upon this point 
first of all to hear whether there is really anything to be said on the other side. 

The Lord Chancellor. — The award may or may not be amongst other cir- 
cumstances material to the consideration of what the true line is, but you have 
-certainly made a prima facie case that the award should not, as a matter of law, 
bind you without legislation, and we should like to hear whether that is seriously 
contested. 

Mr. McCarthy. — I might mention to your Lordship, before I withdraw from 
the bar, that my friend Mr. Robinson appears for the Dominion. The Dominion 
claims to be heard on the question, as the Dominion is interested almost, if not 
quite, as much as the provinces. By the Act to which reference has been repeat- 
-edly made already, no alteration in the limits of a province can be made without 
the consent of the Dominion Parliament. In point of fact it is the Dominion 
which makes it, with the consent of the province, and you can well understand 
how the enlargement of one province might disturb the whole scheme of confed- 
•eration. The different provinces came into confederation having a certain repre- 
sentation in the Commons, and a certain representation in the Senate, besides 
certain territorial limits. 

Mr. Mowat. — My Lords, I think I might shorten this if I say that I agree 
that the Dominion has an interest in this question, and I am perfectly willing, 
so far as I am concerned, that they should be heard if your Lordships think they 
should. 

The Lord Chancellor. — We can hear one counsel, if it is desired, for 
Manitoba and another for the Dominion, but I suppose they are practically on the 
same side. 

Sir Barnes Peacock. — As I understand, the only question is as between 
Manitoba and Ontario, and I think it is provided somewhere or other that our 
decision shall not affect any question between Ontario and the Dominion 
2(B.) 17 ' 
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The Lord President. — That is provided in the agreement. They reserve- 
their rights. 

Sir Montague Smith. — So that it cannot affect the relations of Ontario- 
with the Dominion. The question before us is simply between the two provinces. 

Mr. McCarthy.— I do not so understand it. If your Lordships fix the- 
boundary, it does fix the boundary of Ontario for the purposes of the Dominioi^ 
as well as for the purposes of the Province. 

Sir Montague Smith. — I did not understand that. 

Mr. McCarthy. — Oh, yes, my Lord, we are all agreed about that I think. 

Mr. Mow AT. — Oh, yes. 

Sir Barnes Peacock. — I think it is stated somewhere that no question 
between Ontario and the Dominion shall be afiected by our decision here. 

Mr. Mc Carthy. — That i§ in the agreement between the two provinces.. 
The two provinces came to a certain arrangement, and in order to prevent there 
being any question about it, we put in a clause stating that it was not to be pre- 
sumed that the agreement between us was to affect any questions between the- 
Dominion and Ontario, and reserving the rights of Ontario as to the same. 

The Lord Chancellor. — Then is it agreed between you both, that both 
are to be bound by our decision ? 

Mr. Mowat. — Yes, both have agreed to be bound by your Lordships* decision. 
Is it your Lordships* wish that I should now address myself to the point 
whether — 

Sir Barnes Peacock. — The point whether the award is conclusive. 

Mr. MowAT. — If your Lordship pleases. 

The Lord Chancellor. — But is it convenient at this point to hear the 
learned counsel for the Dominion ? 

Mr. MowAT. — One question put to your Lordships is whether the award is- 
valid ? 

The Lord Chancellor. — Quite so ; but if the counsel for the Dominion 
wants to add anything, of course this is the right time. We have intimated how- 
ever, that until we hear something on the other side, there is a prima facie case 
made out to shew that legislation was necessary in order to make the award 
binding. 

Mr. Robinson. — I do not know that I have anything to add. I think it 
will be waste of time after the intimation your Lordships have given. 

Mr. Mowat. — It seems to me, my Lords, that there is a good deal to be said 
in favour of an opposite view. 

The Lord Chancellor. — Then we will now hear it. 

Mr. MowAT. — Very well, my Lord. I think I can satisfy your Lordships,, 
independently of any statutory enactment, that provinces situated as these- 
provinces are have a right to enter into an agreement for settling boundaries 
between them, and that such an agreement is binding without any legislative 
action. 

The Lord Chancellor. — But here, first of all, the question is not indepen- 
dent of any statutory enactment, and, secondly, in determining whether the 
award, as it has been made, binds, we must see what the agreement was. 

Mr. Mowat. — Of course. Then, my Lord, perhaps I may address myself to the 
point, first, as to what the agreement really was— whether it was that the award 
should be binding, if the Governments had the power to make it so, without legis- 
lative sanction ; or whether, though the two governments may have had this 
power, it was not intended to exercise it, and the award to. be binding was to- 
require legislative sanction. 
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Addressing myself to the former point, I ask your Lordships* attentioi^ 
to the terms of the two Orders in Council. The Order in Council passed 
in the Dominion and the Order in Council passed in the Province are identical,. 
Now, ^what is it that these Orders in Council agree to ? I assume at present that 
the ti«ro governments had the power of referring the matter to arbitration,, 
the legal power of referring it if they chose to do so, and I will say some- 
thing subsequently, if your Lordships permit me, to prove that they had the legal 
power. Assuming now that they had power to bind both governments, and I say 
that that is the effect of what they did, what is the agreement between them 
as it is expressed in these Orders in Council ;* as it is expressed, first of all, in the- 
Order in Council at page 7, and expressed also in the subsequent Orders ? 
The Lord President. — The one at page 7 is a report. 

Mr. MowAT. — Yes, but that is the form in which our Orders in Council are 
always drawn — a report to the Council, approved by the Committee of Council, 
and by the Governor. 

Lord Aberdare. — There are Orders in Council given on the next page 
page 8. ' 

Sir Montague Smith. — That at page 7 is the report. 

Mr. MowAT. — Your Lordships may take it in this way. First there is the 
report, and then there is the Order in Council adopting the report. In effect 
therefore when a report of this kind is made and it is adopted by an order, then 
the recommendation so adopted becomes the Order in Council. 

What is it then that the Province and the Dominion agree to ? It is that — ^ 
" The determination " — that is the word used — " the determination of a majority of 
such referees should be final and conclusive upon the limits to be taken as and for such, 
boundaries as aforesaid respectively." 

I say that by the interpretation which my learned friends place upon this, 
language, the award is not " final and conclusive ;" the award is to be no 
" determination ;" it is not a "determination " in the slightest degree. 

The Lord Chancellor. — But you must read that with the next sentence. 
Mr. MowAT. — I quite agree, my Lord, and I was coming to that : 
"The undersigned recommends that the Province agree to concurrent action with the 
Dominion in obtaining such legislation as may be necessary for giving binding effect 
to the conclusion which may be arrived at, and for establishing the northern and 
western boundaries of the Province of Ontario in accordance therewith." 

What that sentence was intended to provide was in addition to what had 
been agreed to by the previous sentence. By the previous sentence the award 
is to be final and conclusive, and by the following sentence any legislation that 
may be necessary for giving to the award binding effect is to take place. Observe 
the language: " The undersigned recommends that the Province agree." 
It was the Government — the Lieutenant-Governor in Council — that was 
agreeing, and *' the Province " means the whole people through its representatives in 
the Government. The agreement I submit to your Lordships to have been, that 
by this Order there was a binding obligation on the Province to concurrent 
legislation with the Dominion, as on the other hand, according to the Orders in 
Council of the Dominion, there was a binding obligation on the Dominion to 
concurrent legislation with the Province. 

The Lord Chancellor. — But what of the words " for giving binding effect 
to the conclusion." 

• The Orders referred to are :— Report of Hon. Adam Crooks, lOfch November, 1874, cited ante 
p. 7 ; Order in Oouncil (Ont.,) 25th November, 1874, referred to ante, p. 8 ; Order in Cotinoil (Can.,) 12th. 
November, 1874, cited ante, p. 8 ; and the subsequent Orders in Council of the Province and Dominion 
respectively, dated Slst July, 1878, printed ante, p. 10, notes t and Ijl. 
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Mr. MowAT. — That expression was used because it was matter of dispute 
"whether governments had the power of acting in such a manner without legislation. 
-I have to satisfy your Lordships that the governments intended that the award 
should be final and conclusive if they could make it so. It was a question whether 
' they coidd make it so or not, or whether without legislation the award might not be 
binding upon the governments, and yet perhaps not binding for all purposes without 
legislation ; whether the award, for some purposes, might not require legislation by 
the Dominion and Ontario Parliaments, or by the Imperial Parliament. 

There had been a controversy as to the boundary between the Province of 
Canada and the Province of New Brunswick many years ago ; and in that case 
-an Imperial Act had been passed to give effect to an award made on a reference 
by the two provincial governments. There being that question, both governments 
in the present case did all they could by their agreement to make the award final. 
It would have been a perfectly idle thing, in a great controversy like this, to leave 
the question to arbitrators if the award was to have no binding character at aU. 
The arbitration in that case would be perfectly nugatory. An arbitration would 
not advance us one single step towards a settlement. Everybody must at the 
'time have seen that, and everybody must see it now. 

The Lord Chancellor. — The reasonable intention of this clause about 
■legislation was that the legislation should take place before the award was known, 
was it not ? 

Mr. MowAT. — My own notion was, that that would be the better course, and 
I manifested that opinion afterwards by getting an Act passed by the provincial 
legislature in advance of the award, but the Dominion did not take the same view. 

The Lord Chancellor. — Have you evidence that attempts were made to 
get legislation when it might have been a matter of common consent ? 

Mr. MowAT. — No such evidence appears. The extent of territory which was 
then in question was very large. The Dominion had been claiming as part of 
Ontario, before the settlement with the Hudson's Bay Company, nearly one million 
square miles instead of the 100,000 which the arbitrators have given us. 

The Lord Chancellor. — Both parties seem to have been willing to take 
their chance, and when that happens it is very natural that ea>ch should be willing 
afterwards to use his power to recede from the agreement if he could. 

Mr. MowAT. — That I hope is not the legal effect of the language employed, 
for it certainly was not what was intended by the two governments at the time. 
There has since been a change of government in the Dominion, and different views 
^re entertained by the present government from those which were entertained 
by the government in power when the agreement was made. We did not at all 
suppose that the effect of the reference to future legislation was anything more 
than tp make it as obligatory as the governments could possibly make it that 
the award should be conclusive. In the first place they agree in so many words 
that it shall be final and conclusive; they do not say that any legislation shall 
be necessary, and there is no provision for any legislation beyond what is 
«ibsolutely " necessary." Whatever could be shewn to be necessary was to be done. 
The language is this: " The province agrees to concurrent action in obtaining such 
legistion ow may be necessary, for giving binding effect ;" but if no legislation was 
tiecessary for giving binding effect, neither, under this stipulation, could ask for 
legislation. It was only if it should appear that legislation was necessary that 
legislation should be had. By the terms of the agreement, " the Province " and " the 
Dominion " were agreeing to be bound ; not merely the governments. By the 
Ontario Order in Counul, so far as the government could bind, the Province was 
to be bound ; by the Dominion Order in Council the Dominion government was 
to be bound. What I urge upon your Lordships is that the agreement about 
'legislation is an additional stipulation, and not a qualifying stipulation. 
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Sir Montague Smith. — Do you argue that legislation was not necessary ? 
Mr. MowAT. — I contend that it was not necessary. 

The liORD Chancellor. — It is diflScult to separate the two arguments, as ta- 
what they intended to do, and what they could do. Your proposition is that the 
Governor in Council could alienate the territory of Ontario, or of Canada ? 
Mr. MowAT. — No, my Lord, 1 do not go so far as that. 
The Lord Chancellor. — Surely it is necessary for you to say so. 
Mr. MowAT. — That is the way the Dominion government argues against ua- 
in one of the printed despatches. 

The Lord Chancellor. — And without even an Act of the provincial 
legislature ? 

Mr. MowAT. — But I think I have authority against that view. If your 
Lordship will permit me to say so, I think I have direct authority that a settle- 
ment of i>oundar]es between provinces is not to be regarded as an alienating of 
territory by the one to the other; that if two provincial governments enter 
into an agreement for settling boundaries, it is no answer to the binding character 
of that agreement to suggest that it may involve an alienating of part of the land ^ 
it is the Crown in the one case and the other. 

The Lord Chancellor. — How does the Governor in Council get his power ? 

Mr. MowAT. — My authority for it is the case of Penn v. Lord Baltvmore, 

The Lord Chancellor. — I know the case. There were two individual 

proprietors, under grant from the Crown, of two provinces in North America, and 

they made a private contract between themselves as to boundaries, and there tho 

English Court of Chancery did have jurisdiction. 

Mr. MowAT. — Yes, my Lord. In the Appendix we have printed in full the^ 
charters under which Lord Baltimore and Mr. Penn and their associates acted and 
entered into that agreement. 

The Lord Chancellor. — But there it was a mere question of private rights. 
The whole of the territory was under charter. 

Mr. MowAT. — But it was not a mere question of the ownership of land ; it. 
was a question whether the territory was within the one province or the other. 
The Lord Chancellor. — How could the English Court of Chancery have 
any jurisdiction as to the matter except upon the footing of private rights ? Is it 
not quite dear that it was only on that footing that the court assumed 
jurisdiction ? 

Mr. MowAT. — That court assumed jurisdiction in a matter that involved 
government, and legislation as well. 

The Lord Chancellor. — You may say that that was the consequence of what 
the court did ; but if you cite this as an authority you must take it as you find it^ 
Lord Hardwicke as Lord Chancellor of England, in a suit in the Court of Chancery^ 
treated the agreement as a contract between private persons to be enforced by- 
the Court of Chancery on the principle of compelling people to act conscientiously 
in the fulfilment of their contracts — upon the principle that the court acted in 
V^BonaTn and not in rem, 

Mr. Mow AT. — Yes, my Lord ; and it was in that way the court was able to, 
^ve effect to the agreement, but the first thing that had to be done was to con- 
sider whether the agreement was a binding a.greement or not. 

The Lord Chancellor. — But you cannot take this as a public authority. 
Mr. MowAT. — The case of proprietary governments I submit bears a very 
strong analogy to the present. 

Lord Aberdare. — You say you are going to prove that two provincea 
<^n settle their own disputes without the int^r^ere^ce of the Dominion parlian^^ent h 
Mr. MowAT. — Yes, my Lord. 
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Lord Aberdare. — But is that the question here ? Is not the question here^ 
whether these two provinces can appropriate certain terri tory that belongs to the 
iDominion, and does not belong to either of them ? 

Mr. Mow AT. — No, my Lord ; we claimed that this territory was ours — was 
Ontario's — and that was the question for the arbitrators. 

Lord Aberdare. — The Dominion claims that it is its own. How can you 
tieal with territory claimed by the Dominion on the plea that two provinces with 
recognized boundaries, and recognized existences, are dealing with each other's 
territory ? 

Mr. MowAT. — I spoke of " provinces*' in a general way. The question before 
the arbitrators was not between Manitoba and Ontario, but between the Domin- 
ion and Ontario. 

Sir Montague Smith. — That makes it still more diflScult, supposing it is an 
alienation. 

Mr. Mow AT. — But, my Lord, I claim it is not alienation. What the province 
is seeking is not to alienate from the Dominion. It is as to who shall have pro- 
vincial jurisdiction — whether the territory shall belong to Ontario or to another 
province ; and it is the Crown in both cases. But the Dominion may itself assign 
this territory away for that purpose. 

The Lord Chancellor. — But it seems to me that you are an immense way 
from your point. That case of Lord Baltimore's I have always understood to rest 
upon private rights, and it is plainly inapplicable to anything of this kind. The 
Court of Chancery of England would never have dreamt of assuming jurisdiction 
to enforce an award of this kind, whether it be properly made or not, and you 
have to press not merely that the provinces could settle among themselves their 
boundaries and so on, but that the executive government of a particular Province 
*nd the executive government of the Dominion could do it. 

Mr. MowAT. — I have to press that no doubt, and I certainly think that upon 
that point Penn v. Lord Baltimore goes a great way as an authority for it 

The Lord Chancellor. — And you have to do that in the face of an Imperial 
Act^ expressly sa3dng that they had to do this thing by legislation. 

Mr. MoWAT. — That is going to another point, my Lord. I thought that that 
Imperial Act* made no difficulty in my way, for this reason. It provides for 

* Imp. Act, 84 & 36 Vict., cap. 28.— The Bbttish North Amebica Act, 1871. 
An Act respecting tke establishment of Provinces in the Dominion of Canada. 

Whereas doubts have been entertained respecting the powers of the Pariiament of Canada to establish 
Provinces in territories admitted, or which may hereafter be admitted, into the Dominion of Canada, and 
"to provide for the representation of such Provinces in the said Parliament, and it is expedient to remove 
«uch doubts, and to vest such powers in the said Parliament : 

Be it enacted by the Queen's Most Excellent Majesty, by and with the advice and consent of the Lords 
Bpiritual and Temporal, and Commons, in this present Parliament assembled, and by the authority of the 
same, as follows : 

1. This Act may be cited for all purposes as ** The British North America Act, 1871." 

2. The Parliament of Canada may, trom time to time, establish new Provinces in any territories form- 
ing for the time being part of the Dominion of Canada, but not included in any Province thereof, and may, 
-at the time of such establishment, make provision for the constitution and administration of any such 
Province, and for the passing of laws for tne peace, order, and good government of such Province, and for 
4ts representation in the saidf Parliament. 

3. The Parliament of Canada m«y, from time to time, with the consent of the Leg^lature of any 
Province of the said Dominion, increase, diminish, or otherwise alter the limits of such Province, upon such 
terms and conditions as may be agreed to by the said Leg[islature, and may, with the like consent, make 
provision re9pecting the effect and operation of any such increase or diminution or alteration of territory in 
relation to any Province affected thereby. 

4. The Parliament of Canada may, from time to time, make provision for the adminstration, peace, 
t>rder, and good government nf any territory not for the time being included in any Province. 

5. The following Acts passed by the said Parliament of Canada, and intituled respectively, *' An Act for 
the temporary government of Rupert's Land and the North- Western Territory when united with Canada,*' 
-^nd ** An Act to amend and continue the Act thirty-two and thirty- three Victoria, chapter three, and to* 
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only one case. If a province wants to change its boundaries, or is willing to 
change its boundaries either by diminution or by increase, and the Dominion is 
willing, then certain provision for that purpose is made, but it does not provide 
for the case of a disagreement between them as to where the legal boundaries are. 
The Act does not touch that case at all. If a province is willing or desirous that 
its boundaries shall be changed, and if the Dominion is willing too, then by the 
Act in question they can carry that out. I submit, my Lord, that whatever 
jurisdiction the two governments had before the Act to settle this matter cannot 
be affected by that Act, because the Act does not cover that ground. There are 
two cases which may arise ; one, where the parties are agreed, and one where they 
•are not agreed. If they are agreed, then that Act applies, and renders it unneces- 
sary to go to the Imperial Parliament for the purpose of giving effect to any change 
of territory desired; but if they are not agreed, that Act does not meet the 
difficulty. I submit to your Lordships that it may be properly said that the 
Dominion and Province ought to be treated as having this power a fortiori^ if the 
power existed in the case oiPenn v. Lord Baltimore. The recognized doctrine now 
is that all colonial matters should be settled locally as far as possible, without 
'ooming to the Imperial Parliament. That is the principle of all recent legislation 
with reference to the colonies, and we have in the British North America Act an 
express declaration that the form of government, and the principle of government 
«.re to be those of the British constitution. A question of this kind between 
provinces. Lord Hardwicke points out in his judgment, is a question which the 
King in Council might decide, and would be a proper tribunal for deciding. 

The Lord Chancellor. — Where there was no parliamentary government. 
Tou do not mean to say that if the question arose as to the limits between Eng- 
land and Scotland, it would be decided by the King in Council ? 

Mr. Mow AT. — I do not know how it might be in that case, but I thought what 
I have said in regard to the colonies followed from what I find in Lord Hard- 
wicke's judgment. Your Lordships will observe that there is nothing in the Act 
of 1867, and nothing in any Imperial legislation, as to a settlement of disputed 
boundaries between a province and the Dominion. Such a case does not fall 
within any of the powers given to the Dominion Parliament by the British North 
America Act. If it had done so it might be inferred that it was intended that 
the matter should be dealt with by the Parliament of Canada, or in any other way 
that should be provided, but we do not find any such power given to the Domin- 
ion Parliament. If I were fortunate enough to be able to satisfy your Lordships 
that as a general rule provinces may, through their executive, settle a matter of 
this kind in a binding way, there does not seem to me to be anything in the 
British North America Act, or any other Imperial Act, that would make the 
Dominion of Canada an exception to that rule. 

Sir. Robert Collier. — Where is the authority ? 

Mr. MoWAT. — This case of Penn v. Lord Baltimore is the only one I have 
foand. That case is reported in 1 Vesey, senior, page 143. It is stated there that 
the first objection for the defendant was : 

'* That the Court has not jurisdiction, nor ought to take cognizance of it ; for that 
the jurisdiction is in the King in Council." 

^stabtish and provide for the govenunent of the Province of Manitoba," shall be and be deemed to have 
been vi^d and effectual for all purposes whatsoever from the date at which they respectively received 
ithe assent, in the Queen's name, of the Governor-General of the said Dominion of Canada. 

6. Except as provided by the third section of this A.ct, it shall not be competent for the Parliament of 
•Canada to alter the provisions of the last-mentioned Act of the said Parliament in so far as it relates to the 
Province of fitCanitobtL or of any other Act hereafter establishing new Provinces in the said Dominion, sub- 
ject always to the rignt of the Leffislature of the Province of Manitoba to alter from time to time the 
provisions of any law res^ting the qualifications of electors and members of the Legislative Assembly, 
Jtfid to make laws respecting elections in the said Province. 
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I ought to mention here that there was a legislative body both in Pennsyl- 
vania and Maryland, just as there is in the Dominion and the provinces. The 
executive was hereditary. In Maryland the executive authority had been given 
to Lord Baltimore, his heirs and assigns ; and in Pennsylvania to William Penn, 
his heirs and assigns ; and the two executives that had entered into the agreement 
were not the original grantees but their heirs. These circumstances seemed 
to me to bring the case very closely as a precedent for the present case. Each of 
the litigant parties there was a colony with both an executive and a legislature, 
just as is the case here ; and there was no express provision in the charter of 
either of them under 'which a question of boundaries could be said to be deter- 
minable ; and I therefore understand Lord Hardwicke as deciding that in such a 
case the power is incident to the office of the executive. 

The Lord Chancellor. —Did he decide it upon any ground connected with 
public rights at all ? 

Mr. MowAT. — I refer to the second objection, which was : 

'* That if there is not an absolate defect of jurisdiction in this court, yet being m 
proprietary government and feudal seigniory held of the Crown, who has the sovereign 
dominion, the parties have no power to vary or settle the boundaries by their own act ; 
for such agreement to settle boundaries and to convey in consequence, amoonts to an 
alienation, which these lords proprietors cannot do : but supposing they may alien entirely, 
they cannot alien a parcel, as that is dismembering.'' 

The third objection was that the agreement ought not to be carried into 
execution by the court. And this is the way in which Lord Hardwicke dealt 
with those objections : 

" First," he says, " the point of jurisdiction ought, in order, to be considered ; and 
though it comes late, I am not unwilling to consider it. To be sure a plea to the jurisdic- 
tion must be offered in the first instance, and put in prima die ; and answering, submita 
to the jurisdiction : much more when there is a proceeding to hearing on the merits, which 
would be conclusive at common law ; yet a court of equity, which can exercise a more 
liberal discretion than common law courts, if a plain defect of jurisdiction appear at the 
hearing, will no more make a decree than where a plain want of equity appears. It ia 
certain that the original jurisdiction in cases of this kind, relating to boundaries between 
provinces, the dominion, and proprietary government, is in the King and council ; and 
it is rightly compared to the cases of the ancient Commotes and Lordships Marchers in 
Wales, in which, if a dispute is between private parties, it mast be tried in the Commotes 
or Lordships ; but in those disputes where neither had jurisdiction over the other, it must 
be tried by the King and council, and the King is to judge, though he might be a party; 
this question often arising between the Crown and one lord-proprietor of a province in 
America : so in the case of the Marches, it must be determined in the King's courta 
who is never considered as partial in these cases.'' 

He seems to treat the matter as common to provinces generally. 

The Lord Chancellor. — It is perfectly clear what the grounds were if yon 
take the judgment as a whole. 

Mr. MowAT. — Will your Lordship allow me to read a sentence or two to shew 
the way in which Lord Hardwicke deals with the second objection : 

" If it was so it would be very unfortunate, for suits and controversies might be, fos 
that reason, endless ; and this has subsisted above seventy years. This objection is 
insisted on at the bar, and not by the answer. The subordinate proprietors may agree 
how they will hold their rights between themselves ; and if a proper suit is before the 
King in Oounoil on the original right of these boundaries, the proprietors might proceed 
therein without making any other parties except themselves." 

This was the passage that I spoke about a moment ago on the subject of 
the effect of an agreement as amounting to a possible alienation. His Lordship 
said: 
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'' To say that such a settlement of boundaries amounts to an alienation, is not the 
true idea of it ; for if fairly made without collusion, (which cannot be presumed), the 
boundaries so settled are to be presumed to be the true and ancient limits." 

The executive in the present case is, in some respects, in a stronger position 
than the executive in that case. Here the Governor-General, the representative 
of the Crown, is appointed by th* Crown, and only holds office during the plea- 
sure of the Crown. By the system now prevailing he has, therefore, the confidence 
of the Crown and also (in Council) of the representatives of the people — the con- 
fidence of his parliament. The case is the same as regards the Lieutenant- 
Governor. Your Lordships, I take it for granted, will take cognizance of the 
system of government prevailing in the Dominion and Province. The agreement 
in question I submit is, a fortiori, a binding and legal one, being an agreement 
entered into by parties having the confidence of the Crown and of the parliament 
and legislature in the locality. If proprietors situated as Lord Baltimore and Sir 
William Penn were situated have a right of this kind, I do not see on what 
ground the power ought to be considered as not possessed by executive govern- 
ments in such a case as the one before your Lordships now. 

Sir Barnes Peacock. — Would it not be contrary to the British North 
America Act, 1871, * section 3, for the executive government of the Dominion 
and the executive government of the province to alter the boundaries of the 
province ? 

Mr. MowAT. — But I say they have not altered the boundaries. If legis- 
lation were necessary, we thought that under that Imperial Act of 1871, if^ 
Acts were passed by the Dominion and province, declaring the awarded boundaries 
to be the boundaries, no objection afterwards could be taken by anybody, because 
either they were the true boundaries or they were not. If they were not the 
true boundaries, and involved a change of boundaries, the Act of 1871 would, by 
its express tenns, apply. If they were the true boundaries, and involved no 
change, no legislation or agreement was necessary to maintain them. 

The Lord Chancellor. — The argument then is this, that persons wto have 
not authority to part with an acre of territory may nevertheless make an award 
which they agree to be conclusive evidence of the true boundary, so as to exclude 
any inquiry as to whether it was a true boundary or not. 

Mr. MowAT. — My argument implies that they have that power. As Lord 
Hardwicke said, if the agreement is in good faith, it will be assumed that the 
boundaries so agreed upon were the true boundaries, and he would not assume 
there was any alienation. 

The Lord Chancellor. — By what is this award made evidence, if it would 
alienate the smallest part ? 

Mr. MowAT. — I put the point as Lord Hardwicke did, " Where two parties " — 
- The Lord Chancellor. — Two proprietors. • 

Mr. MowAT. — Yes, they were, in that case, two proprietors ; but the principle 
seems precisely the same. His lordship put his judgment upon the ground that 
you are not to assume, in such a case, that there is an alienation, and that if the 
agreement between the parties had necessarily involved an alienation it would be 
void ; but he said that he could not assume it involved any alienation. The agree- 
ment having been entered into in good faith (and the contrary, he said, was not 
to be presumed), his position was that it must be assumed that the agreement 
stated the true boundaries, and involved no alienation. He answered in that way 
the very diflBculty your Lordship suggests. 



* Printed at page 22, ante, note. 
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Sir Barne^ Peacock. — Suppose the Province of Ontario were to legislate 
for land within the new boundary, and any one objected to it, could they say- 
that reference of the Dominion and the Ontario executives would make their acts, 
or legislation, or administration of justice, binding ? 

Mr. MowAT. — That result would be involved, of course. 

Sir Barnes Peacock. — It is not merely the disposal of the lands, but it is 
the fixing the territory within which the Province of Ontario is to administer 
justice, and for which it is to legislate. 

Mr. Mo WAT. — Yes, my Lord. There must be some authority for fixing it; and 
how is it to be done ? It so happens that so far as our westerly boundary is 
<5oncerned, the parties have recently agreed that the question should be referred 
here. That required an agreement; and we have not been able to get the agreement 
extended to the whole question. Then how is the question to be settled ? I do 
not know any method, if there is no legal power of settling by the parties agree- 
ing in good faith as to what the true boundary is. 

Mr. Scoble. — I appear with the Attorney-General for Ontario, and I desire 
to add a few observations only to the argument which he has addressed to your 
Lordships. And I will first of all take the opportunity of addressing myself to 
the remark which fell from his Lordship the Lord Chancellor just now, as to the 
question of alienation as involved in this submission to arbitration. My Lords, 
if the arbitrators had assumed in any way to diminish or to increase the terri- 
tory of Ontario by their award, they would have been acting beyond the limits 
^ of the reference, and any order that they might have given on that point would 
have been vZtra vires. 

The Lord Chancellor. — Do you mean it would be ultra vires if in point 
of fact they made the admission ? 

Mr. Scoble. — No, because there I pray in aid the dictum of Lord Hardwicke, 
and contend that if a boundary is referred to arbitration and the limits are fixed 
by the arbitrators, that boundary becomes by the action of the arbitrators the 
old and true limit. 

The Lord Chancellor. — It depends on whether the arbitrator has authority 
to do it. That is at the bottom of the question. 

Mr. Scoble. — I submit that as a matter of fact there might be an alteration 
of the limit of the province, but as a matter of law there would be none, because 
the award of the arbitrators would fix the legal boundary. 

Sir Montague Smith. — The difficulty is, has the government any power at 
aU to make such a reference ? The boundaries are fixed somewhere ; the difficulty 
18 to ascertain them. 
Mr. Scoble. — Yes. 

Sir Montague Smith. — Courts of law might ascertain them perhaps inci- 
dentally, if any «question arose ; but could any extraneous authority, short of an 
Act of Parliament, do it ? Of course the whole dispute assumes that there is a 
true boundary somewhere between these two. It is to be neither increased nor 
diminished as regards either, but it is to be ascertained. 

Mr. Scoble. — In the view I take of the point which this discussion has 
reached, legislation is not yet necessary according to the terms of the agreement 
between the province and the Dominion. Legislation was not contemplated for 
the purpose of enabling the arbitrators to act. Legislation was only contemplated 
for the purpose of giving effect to the award the arbitrators might make. In 
point of fact it was an agreement that if legislation was necessary — 

Sir Montague Smith. — Then the difficulty is, until legislation, how is the 
award authoritative so as to have the force of law ? 
Mr. Scoble. — It is binding in conscience. 
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The Lord Chancellor. — I should like to ask you whether it does not 
necessarily result from your proposition that if the Council* for the Dominion and 
the Council* for Ontario had themselves drawn a line upon the map, it would have 
been within their power to do so without any reference to arbitration or any 
•other proceeding whatever ? 

Mr. ScoBLE. — I apprehend it would. It would have been an act of the 
•executive authority of the Dominion, concurred in by the province affected by it. 

The Lord Chancellor. — Concurred in by the province ? You seem to me 
in this argument to confound the council with the province. 

Sir Robert Collier. — You see it is a province with representative institu- 
tions. That makes all the difference. 

Mr. ScoBLE. — True, but the executive power of the government is reserved 
hy the Act which constitutes the Dominion and the province. 

Sir Barnes Peacock. — Suppose this award included a part of Rupert's Land 
^hich was not formerly part of Quebec, and was given up to the British Govern- 
ment, would that be binding ? It would be contrary to an Act of Parliament to 
-say that it should be binding, because the 6th section of the British North 
America Act, 1867, says that the part which formerly constituted the Province of 
Upper Canada shall constitute the Province of Ontario. Well, if they put any- 
thing in by the award which was not part of what constituted Upper Canada, it 
would be invalid and contrary to this Act. 

Mr. ScoBLE. — That may be so, my Lord, but the contention before the arbi- 
trators was, and the contention here today is, that no portion of country which 
was not formerly Canada, has been dealt with by the award. 

The Lord Chancellor. — That is what will hereafter have to be considered, 
if we do not admit that this award is to be a binding rule. Of course then we 
shall have to consider to the best of our power what tne real boundary is. 

Mr. Scoble. — Yes, my Lord, but the Rupert's Land Act,t if I remember 
Tightly, does not provide boundaries for the territory of Rupert's Land, which at 
sXi conflict either with the legislation establishing the Province of Quebec, or with 
the legislation imder which the Province of Upper Canada, now Ontario, was 
:finally established ; and therefore, if the arbitrators had as a matter of fact 
included in their award any portion of the land which is described generally as 
Rupert's Land, that would not have been in contravention of any Imperial 
statute, but would have been a proceeding entirely unfettered by parliamentary 
•enactment. 

Sir Barnes Peacock. — My view is that if the award included in it any part 
•of Rupert's Land, that part not being part of original Canada, then it was not a 
part which formed part of Upper Canada. It would be adding to Ontario some- 
thing which did not belong to Upper Canada, and that would nave been contrary 
to the 6th section of the British North America Act. 

Mr. Scoble. — ^Yes, my Lord, no doubt Ontario is restricted to the limits 
4tssigned to Upper Canada by the various acts of authority on that point col- 
lected in the evidence before you. The Rupert's Land Act, 1868, is at page 
445, and there is no reference there to boundaries whatever.^ 

Sir Barnes Peacock. — I think it is all the lands and rights which belong 
io the Hudson's Bay Company. 

Mr. Scoble. — Yes, my Lord, the lands granted under the charter, or purported 
to be granted, to the Governor and Company of Hudson's Bay, But my argu- 

* The Executive CotmoU. t Imp. Act, 81 and 82 Vict., cap. 106-Rapert'8 Land Act, 1868. 

X Sec 2 of the Act is : ** For the purpoeee of this Act the term * Rupert's Land ' shaU include the 
whole of the lands and territories held, or claimed to be held, by the said Governor and Company"— vix.^ 
4he Governor and Company of Merchants Adventurers of England trading into Hudson's Bay. 
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ment upon this question of the power to refer, (for I think it is perfectly clear upon 
the correspondence, and upon the Orders in Council, that there was no legislative 
action contemplated necessarily by either party except a declaratory Act after 
the award had been made), leads me to this point, which has already been referred 
to by one of your Lordships, namely, as to the power of the executive govern- 
ments of the Dominion and of the province to deal with a question of this kind, 
which, I submit, according to Lord Hardwicke's decision, or rather dictum, in the 
case of Penn v. Lord BaZtirruyi^ is not a dismembering or alienation of any exist- 
ing province, but a mere ascertaining of the true boundaries of two coterminous 
provinces. The 9th section of the British North America Act provides that 
" The Executive Government and authority of and over Oanada is hereby declared 
to continue and be vested in the Queen." 

I apprehend, my Lord, that entirely saved the royal prerogative in regard to mat- 
ters of this kind, and left the royal prerogative to be exercised by the Governor- 
General in Council. 

Sir Barnes Peacock. — But could the royal prerogative give any thing to 
Ontario which did not belong to Upper Canada ? 

Mr. ScoBLE. — No. 

The Lord Chancellor. — Could. you exercise the royal prerogative to settle 
boundaries if it included something which did not belong to the province ? 

Mr. ScoBLE. — The contention is that the province includes the whole of 
North America, up to the Rocky Mountains, and therefore it could not possibly 
give any thing which was not contained within the limits of the province as it 
stood. 

The Lord Chancellor. — That may be right or wrong, but is it an answer ? 

Mr. Scoble. — I apprehend that so far as there was no legislation affecting 
the powers of the executive, the executive could deal with the whole of the 
lands comprised in the Dominion of Canada, whatever they might be. If there 
were a legislative enactment fixing the limit of any province, then I admit the 
executive power could not operate over the lands contained within the province con- 
stituted by that legislative enactment, but otherwise, I submit, the power of the 
executive is free over the whole of the lands included in the Dominion not 
specifically appropriated. 

The Lord Chancellor. — This is the legislative enactment : 

" The parts of the Province of Canada (as it exists at the passing of this Act]h 
which formerly constituted respectively the provinces of Upper Canada and Lower Canada, 
shall be deemed to be severed — '* 

and so on. It says " at the passing of this Act." 

Mr. ScoBLE. — That is, your Lordships will see, as far as the two old provinces 
of Upper and Lower Canada were concerned, and nothing more. It says that 
old Upper Canada shall be Ontario, and old Lower Canada shall be Quebec. 
That is the whole effect of that section. 

The Lord Chancellor. — The words, " as it exists at the passing of this Act," 
have reference to a certain state of boundary, and with reference to that the 
Province of Ontario is constituted. 

Mr. ScoBLE. — And that province includes the whole of Upper Canada ; and 
it is to ascertain the boundaries of Upper Canada, now called Ontario, that the 
reference to arbitration was made ; and I submit that was well within the powers^ 
of the executive authority. 

Sir Montague Smfih. — Supposing the arbitrators had taken another view, and 
manifestly straitened the boundary, so that it would not be the whole of the 
Province of Upper Oanada, — would not that have been in the teeth of thia 
Act of Parliament ? I mean, is it doubtful ? 
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Mr. ScoBLE. — Except upon Lord Harwicke's decision : I perhaps only ought 
to call it Lord Hardwicke's opinion, because it was not necessary to the deter- 
mination of the question of jurisdiction, which was the main question. 

Sir Montague Smith. — If the arbitrators had authority, no one ^ould assert 
that that was not the true boundary. 

Mr. ScoBLE. — The authority to settle it must be somewhere. Wherever 
a country is occupied, or claimed, by a government, I apprehend the power to 
deal with the lands contained within that government must reside somewhere. 
It must reside either in the executive or legislative authority. 

Sir Montague Smith. — Suppose the boundaries of two counties in England 
were in dispute ? 

Mr. ScopLE, — They would be settled by an action of ejectment in an 
ordinary court of law. 

The Lord Chancellor. — Of course the legislature can do anything, so long 
as it is a competent legislature. 

Mr. ScoBLE. — I submit that according to the dictum of Lord Harwicke 
there is authority residing in the executive government. 

The Lord Chancellor. — Those two persons who were the only parties 
before Lord Harwicke could bind themselves. 

Mr. ScoBLE. — I think Lord Harwicke goes rather beyond that, my Lord, with 
great submission, in the general principle which he lays down. He says there : 

'*It is certain that the original jurisdiction in cases of this kind, relating to 
boundaries between provinces, the dominion, and propietarj government, is in the King 
and councU. . . . Where before the King and council, the King is to judge." 

The Lord Chancellor. — That would relate to the crown colonies of course, 
where the legislative power resides in the King. 

Mr. ScoBLB. — I apprehend in a case of boundaries between states, the proper 
course would be a reference to arbitration. At all events, a legal course would 
be a reference to arbitration, without appeal to the authority of parliament. 
I will give your Lordship a recent instance, occurring in this very district of 
British North America. The question submitted under the treaty of Washington 
to the Emperor of Germany to determine the boundary between British 
Columbia and Vancouver Island, and the United States of America, in which 
the question of the right of — 

The Lord Chancellor. — That was between independent states. There is 
no common legislature between independent states. It can therefore be deter- 
mined by international compact. 

Mr. ScoBLE. — Is not this in the nature of a compact between independent 
states, depending no doubt upon one government, but still, as regards their rights 
and legislatures, independent — only controllable by the Dominion in certain 
respects, but otherwise perfectly free and unfettered in matters relating to their 
own domestic government and organization. I think the analogy must be 
taken to exist between two large provinces having independent rights, and 
the case of two independent states, rather than the case between two private 
individuals. In the case which is no doubt familiar to your Lordships, though it 
was not a question of boundary — the case of The ifatuab of the Camatic v. 
The East India Company — although the East India Company was then a 
private company, and subject to the Crown, yet it was held that in its position 
in India, it was entitled to enter into agreements with independent states in India, 
and it is put upon that ground by, I think, Lord Commissioner Eyre in giving his 
judgment, that in a matter of this kind — ^a matter of treaty as he calls it, although 
it was not a treaty , because it was more of an agreement, but he uses the old word 
treaty — in a matter of treaty of this kind the East India Company must be con« 
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sidered in the light of an independentstate treating with another independent state. 
So I apprehend here. Of course it may be that an action of ejectment may be- 
tried to settle this question, but surely this is a more convenient way of settling the 
question once for all, by some inter-provincial agreement, which will prevent 
harrassing and troublesome litigation of this kind, and I submit, my Lords, that 
unless it can be shewn that it was ultra vires of the executive governments to 
i*efer this matter to arbitration, the whole question fails. I submit that as a 
matter of convenience, and as a matter of right, it was intra vires of the execu- 
tive to refer this matter to arbitration, and that in the preliminary agreement 
which occurred before the reference, nothing more was done in the way of con^ 
templating legislation than the contemplation of a declaratory Act which should 
give eflFect to the award of the arbitrators, thereby making it pepf ectly certain 
to all persons interested that the award had become law. It is only since 
the award that the objection has been taken, that there was no power to refer,, 
and I submit that the executive authority being in the Governor in Council of 
Canada, the Governor in Council of Canada having agreed to refer, the Province 
of Ontario through its constituted authorities having also ag^^eed to refer, and 
the arbitrators having proceeded — 

Sir Montague Smith. — Your argument goes to this, that it has the effect of 
law before it is confirmed by the legislatures. 

Mr. ScOBLE. — I say it is binding on the two governments. 

Sir Montague Smith. — It is binding on the two governments ; but the people 
are not bound, and the courts of justice are not bound by it. 

Sir Robert Collier. — You may say it is binding on everybody. 

Mr. Scoble. — It is binding on everybody. The government merely repre- 
sented the people for that purpose. 

Sir Montague Smith. — What you say amounts to this, that the courts of 
justice must be bound when it came incidentally before them. 

Mr. Scoble. — The Ontario Legislature passed an Act and carried out the 
contract on their part. 

Sir Robert Collier. — But subject to legislation by the Dominion. 

Sir Barnes Peacock. — That would not make the award binding on the- 
courts of justice of Ontario. 

The Lord Chancellor. — It is rather the reverse, because it shews that the 
Legislature of Ontario did nob take your view of the matter. 

Mr. Scoble. — Then surely there is something to be gathered from this, that 
the Dominion of Canada, which has the power to disallow Ontario Acts, did not 
disallow this Act. 

The Lord Chancellor. — Why should it have disallowed it, seeing that it 
had no operation whatever unless the Dominion Parliament should think fit so to- 
legislate ? 

Mr. Scoble. — Then, my Lord, I submit that the duty of the government of 
the Dominion was — this award having been made, and, according to the original 
terms of the agreements, only requiring a declaratory Act to bring it into effect- 
Sir Montague Smith. — Nobody can enforce on the legislature a duty. Sup- 
posing it is a moral duty that they should pass such an Act, nobody can enforce 
their performance of the duty. 

Sir Barnes Peacock. — The executive government could not do more thaa 
recommend it to the legislature. 

Mr. Scoble. — They have never done that. 

Sir Barnes Peacock. — They could not do more than that, and if they did 
recommend it, and if the Act was not passed, the recommendation would not have^ 
any effect. 
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Mr. ScOBLE. — But they never submitted to the judgment of the Dominiom 
legislature the validity of this award. They have never brought forward any 
Act at all, or taken any proceeding of a legislative character, as far as I am able- 
to find in these papers, submitting the question to the decision of the Dominionr' 
legislature, and I would submit that that not having been done we are still in* 
the dark as to whether or not this award will be accepted by the Dominion. We 
have no means of judging. We say that under the agreement between the parties^ 
th<» Dominion and the Province both agreed to take the necessary steps to procure^ 
the passing of the declaratory Acts, and the Dominion not having taken any such 
step up to this time, and the award not having been rejected by the legislature of 
the Dominion, it c^^nnot be said that they have carried out their agreement, and I 
submit that they cannot be heard to impeach the award. If the Dominion legisla- 
ture had had the question submitted to it, as it was submitted to the Ontario 
legislature, by an Act brought forward by the executive government, then they 
might have passed an Act which probably would have prevented this ; or pos- 
sibly I may say — for I do not know what the condition of parties iir that part of 
the world is sufficiently to say what the chances of passing the Dominion legisla- 
ture are — but possibly they might have passed an Act which would have saved 
this reference to your Lordships. I say that they cannot be heaid to impeach the 
award now, they not having done what they consented to do under the terms of 
the reference to arbitration, namely, take steps to get a declaratory Act passed. 

Sir Barnes Peacock. — Cannot Manitoba dispute it ? 

Mr. Scoble. — No, my Lord. 

Sir Barnes Peacock. — You say the Dominion cannot dispute it — cannot 
Manitoba dispute it ? 

Mr. Scoble. — No, my Lord. Manitoba is not aflfected by this question at alL 
The Act of the Dominion and the Act of the Manitoba legislature which purport 
to alter the boundaries of Manitoba by enlarging them, and which purport to be^ 
proceedings under the British North America Act, 1871, are not operative, for 
this reason, that the preliminary consent of Ontario, which is necessaiy under the 
Act, has never been obtained, and therefore the whole question is at large as far 
as Manitoba and Ontario are concerned. The award, so far as it binds the- 
Dominion, binds Manitoba, which was carved out of the North-West Teiritories^ 
under the Imperial Act, before the award was made, and which the award there- 
fore does not touch. As far as any legislation affecting the disputed territory is:; 
concerned, either Imperial or Dominion, there is no Imperial legislation at all, and 
the Dominion legislation* is incomplete, because it is not founded on the consent^ 
of the Province of Ontario. 

My Lords, I shortly submit that this is really a question which must be lookedl 
upon not as a simple question between private individuals, but a questiom 
affecting large and important communities, and it is a question which ought to* 
be settled, I will say, not upon mere technicalities, but upon a question of what is 
the right and proper course to be adopted under the circumstances. Looking at 
it in that view, I think your Lordships cannot have the slightest difficulty in hold- 
ing that in proceeding to a reference on this question of disputed boundary, both 
the Dominion and the Province were taking what was the best course to be taken 
under the circumstances, and that it was within the powers of the executives of 
the Dominion and the Province respectively to agree to arbitration. No pre- 
liminary consent of the legislatures, either of the Dominion or the Province, was; 
stipulated for in that submission. All the legislative action which was contem- 
plated, was subsequent declaratory Acts, giving effect to the award, or rather 
carrying out the award, so far as declaratory Acts might be necessary. If that be? 
so, if there was this competency to refer, the award is still landing: — binding on 
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the Province of Ontario, because it admits it to be binding, and because it has 
taken the steps which it was required to take, under the submission, to make it 
legally effective throughout the country assigned to it; and binding on the 
Dominion as yet, because it was one of the conditions that a declaratory Act 
should be obtained. The Dominion is in default in never having submitted io its 
legislature any proposition that a declaratory Act of that nature should be passed; 
and this Board is therefore in the position of not knowing whether or not such an 
Act, if submitted, would not be passed and the whole question set at rest. 
""!JJ2^''- Mow AT. — As the case is a very important one, I wish to ask whether 
your Lordships would allow Mr. Haldane, who is with me, to make a few obser- 
vations upon this point? 
^ ^-V The Lord Chancellor. — Three counsel ? 

Mr. Mo WAT. — Of course it would be a matter of grace and favour if he is 
heard. 

The Lord Chancellor. — We cannot make a precedent of hearing three 
counsel. 1 have no doubt Mr Haldane would give us useful and great assistance, 
but it would be a dangerous precedent. 

[The room was cleared, and their Lordships deliberated. After sometime 
covunsel and parties were re-admitted.] 

The Lord Chancellor. — Their Lordships are of opinion that the argument 
must proceed upon the footing that this award has not in itself the force of law. 

Mr. MowAT. — That being so, should I go on now on behalf of the Province 
of Ontario ? 

The Lord Chancellor. — Of course it is very difficult indeed to lay down 
any principle which should give priority. I think if you could arrange it among 
yourselves, that would be a good thing ; if you cannot, we must do so. 

Mr. MowAT. — The Province of Ontario is first on the record. 

The Lord Chancellor. — Then that gives you a prima facie right, if you 
wish to go on. 

Mr. McCarthy. — To that I may just say, my Lord, that the Province of 
Ontario claims that they have been in possession of a large portion of this terri- 
tory before the British North America Act ; and undoubtedly they were, up to 
what is called the height of land. 

The Lord Chancellor. — The Province of Ontario ? 

Mr. McCarthy. — Yes ; the Province of Ontario. 

The Lord Chancellor. — Then, there may be several reasons why they 
should wish to be heard in defence of their possession. 

Lord Aberdare. — ^Are you going to contend that the Province of Ontario, 
or Upper Canada, consisted of that which the arbitration gave them, or do you 
contend for more ? 

Mr. Mow AT. — Of course I am now to contend for as large an area as I can 
establish. 

Lord Aberdare.— That opens the whole question t 

Mr. MowAT. — Yes, my Lord. 

Lord Aberdare. — You do not limit it to the question whether or not the 
finding of the arbitrators was a correct one ? 

Mr. MowAT. — No, my Lord. We have a stronger case perhaps on one side, 
a more conclusive case with regard to the west than with regard to the north ; 
and if we are not to have just the very area that the arbitrators gave us, and do 
not succeed in getting the northern boundary that they gave us, we want a larger 
area in another direction. 

Lord Aberdare. — You wish to swallow up the whole of this territory ? 
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Mr. Mow AT. — I do not say the whole, but a further portion. I submit, my 
Lords, that there is a very strong ease indeed in favour of the position that we 
are entitled to a much larger area than the arbitrators gave us ; but the area that 
they gave us was no doubt an extremely convenient one. Their decision gave us 
A compact province. They found, as our northern boundary, James' Bay, English 
River and Albany River. We were quite content, and, on the whole, are con- 
tented now with the area awarded to us. It may be a question whether a larger 
area would be expedient for the province to have ; with regard to that, there may 
be a difference of opinion. If the award is not to be regarded as final, I must 
lay before your Lordships what there is to be said in favour of much more exten- 
sive boundaries. The area actually in dispute now — the area which the arbitra- 
tors found, and to which the Dominion disputes our right — consists of something 
less than 100,000 square miles ; but the portion of that area in which Manitoba 
is interested is only 39,000 square miles, being the western portion. The territory 
which, before the award, was claimed as part of Ontario, and had been claimed 
by the old Province of Upper Canada, and then claimed, as part of Upper Canada, 
by the old Province of Canada, and again, before the settlement with the Hud- 
son's Bay Company, claimed by the Dominion itself as part of Upper Canada, 
embraces very nearly 1,000,000 square miles, viz., 962,000 square miles. It may 
not be for the interest of the Province to have so large a territory as that ; but if 
the legal boundaries are to be insisted upon, your Lordships have to find,and will 
find, how much of that, as matter of law, must be considered as part of Ontario; 
and if the result is to give inconvenient boundaries, it may involve the necessity 
of negotiation and so on. 

Sir Robert Collier. — You would hardly wish to obtain an inconvenient 
boundary. 

Mr. MowAT. — We do not want to obtain inconvenient boundaries, but we 
must be content with such boundaries as your Lordships hold to be the legal 
boundaries, and if these happen to be inconvenient we must subsequently try to 
negotiate terms for the purpose of compromising the matter. The whole area of 
the province, as limited by the contention of Manitoba, is a little over 100,000 
square miles ; making the province the smallest of all the large provinces. Our 
area would be 101,000 square miles, while that of Quebec is 188,000 square miles, 
or very nearly double, without taking into account any territory to which Quebec 
may be entitled to the north of the height of land. British Columbia contains 
340,000 square miles, making it between three and four times the area of Ontario. 
Even Manitoba, as now constituted under the Dominion Act, contains 123,000 
square miles ; so that Ontario would be considerably smaller than even Manitoba. 
On the other band, if we succeed in establishing some such boundaries as the arbi* 
trators gave us, we shall still not have much more than half the area of the 
Province of British Columbia, and only very little more than the area of the 
Province of Quebec. 

Sir Robert Collier — What will it be ? 

Mr. Mow AT. — If we succeed in getting the arbitration boundaries, Ontario 
would contain about 196,000 square miles. In that case, however, Quebec would 
h^ve far more than 188,000square miles, because if we make out a title, as I think 
we can, to territory north of the height of land, Quebec would also be entitled to 
territory north of the height of land, so that their 188,000 miles would be en- 
larged — I do not know how much. I have no estimate as to that, but it would 
be very considerably. 

Then what are our true boundaries ? Ontario has the same boundaries as 

. the old Province of Upper Canada had. Upon that point there is no dispute. 

The British North America Act, 1867, united the Provinces of Canada, Nova 
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Scotia and New Brunswick. By the Union Act of 1840, the two old Provinces 
of Upper Canada and Lower Canada were constituted into the new Province of 
Canada, so that whatever territory the Province of Canada had was part of 
either Lower Canada or Upper Canada. 

Then what was the area, and what the extent, of the old Province of Upper 
Canada ? That province had been created under the Act of 1791, which contains 
a recital that His Majesty was desirous of dividing the Province of Quebec into 
two provinces. The Act did not make the division, but provided that if His 
Majesty carried out his royal intention, the constitution of each of the two pro- 
vinces should be the constitution set forth in the Act. His Majesty did divide 
the old Province of Quebec (enlarging it, as we say, at the same time that His^ 
Majesty was dividing it) into the two Provinces of Upper and Lower Canada. 

That renders it necessary to enquire what the limits were of the old Province 
of Quebec. That province was constituted by a previous Act of the Imperial 
Parliament, passed in 1774, which is commonly referred to as The Quebec Act.* 
It was passed some eleven years after the cession of all French Canada to 
England. The cession took place under the Treaty of Paris, in 1763. Immedi- 
ately after the cession, a royal proclamation was issued constituting the Province 
of Quebec, but with very narrow boundaries. Nothing turns upon that procla- 
mation now. 

The first question is as to the Act of 1774, and the limits which it assigned 
to the Province of Quebec. I shall have to refer to the language in which that 
Act is expressed. The recital is : 

" Whereas His Majesty, by his royal proclamation bearing date the seventh day of 
October, in the third year of his reign, thought fit to declare the provisions which had 

* Imp. Act, 14 Geo. 3., cap. 83, secs. 1 and 2--The Quebec Act, 1774. 
An Act for nutking tnore effectual provision for the Oovemment of the Province of Quebec in North America. 

Whereas His Majesty, by his royal proclamation, bearing date the seventh day of October, in the 
third year of his reign, thought fit to declare the provisions which had been made in respect to certain 
countries, territories and islands in America, ceded to His Majesty by the definitive Treaty of Peace con- 
cluded at Paris on the tenth dav of February, one thousand seven hundred and sixty-three ; and whereas 
by the arrangements made by the said royal proclamation, a very large extent of countiy, within which 
there were several colonies and settlements of the subjects of France, who claimed to remain therein under 
the faith of the said treaty, was left without any provision being made for the administration of civil 
government therein ; and certain parts of the territory of Canaaa, where sedentary fisheries bad been 
established and carried on by the subjects of France, inhabitants of the said Province of Canada, under 
grants and concessions from the government thereof, were annexed to the Government of Newfoundland, 
and thereby subjected to regulations inconsistent with the nature of such fisheries : May it therefore please 
Your Most Excellent Majesty, that it may be enacted, and be it enacted by the King's Most Excellent 
Majesty, by and with the advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assemblnd, and by the authority of the same, 

That ail the territories, islands and countries in North America, belonging to the Crown of Great 
Britain, bounded on the south by a line from the Bay of Chaleurs, along the high lands which divide the 
rivers that empty themselves into the River St. Lawrence from those which fall into the sea, to a point in 
forty-five degrees of northern latitude, on the eastern bank of the Hiver Connecticut, keeping the same 
latitude directly west, through the Lake Cham plain, until, in the same latitude, it meets the River St. 
Lawrence ; from thence up the eastern bank of the said river to the Lake Ontario ; thence through the 
Lake Ontario and the river commonly called Niagara ; and thence along by the eastern and south eastern 
bank of Lake Erie, following the said bank until the same shall be intersected by the northern boundary 
granted by the charter of the Province of Pennsylvania, in case the same shall be so intersected ; and 
from thence along the said northern and western boundaries of the said province, until the said western 
boundary strike the Ohio ; but in case the said bank of the said lake shall not be found to be so inter> 
sected, then following the said bank until it shall arrive at that point of the said bank which shall be 
nearest to the north-western angle of the said Province of Pennsylvania, and thence, by a right line, to the 
said north-western an^le of the said province ; and thence along the western boundary ot the said province 
until it strike the River Ohio ; and along the bank of the said river, westward, to the banks of the 
Mississippi, and northward to the southern boundary of the territory granted to the Merchants Adven- 
turers of England trading to Hudson's Bav ; and also all such territories, islands and countries which have, 
since the tenth of February, one thousand seven hundred and sixty-three, been made part of the Govern- 
ment of Newfoundland, be, and they are hereby, during His Majesty's pleasure, annexed to, and made 
part and parcel of the Province of Quebec, ab created and established by the said royal proclamation of the 
seventh of October one thousand seven hundred and sixty-three. 

II. Provided alwajrs that nothing herein contained relative to the boundary of the Province of Quebec 
■hall in any wise affect the boimdary of any other colony. 
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been made in respect to certain countries, territories and islands in America, ceded to His, 
Majesty by the definitive Treaty of Peace, concluded at Paris on the tenth day of 
February, 1763— *' 

Your Lordships will observe that the proclamation only referred to a very small 
portion of the ceded territory, as I will shew directly : 

" And whereas by the arrangements made by the said royal proclamation, a very • 
large extent of country, within which there were several colonies and settlements of the • 
subjects of France, who claimed to remain therein under the faith of the said treaty, , 
was left without any provision being made for the administration of civil government 
therein ; and certain parts of the territory of Canada — " 

That is not material, I think, for our present purpose. We know, therefore, from 
the recital of the Act why it was passed. It was passed in view of the cession of 
Canada to the British Crown, and for the purpose of providing a government for 
a much more extensive territory than the proclamation had provided for. This, 
was deemed to be necessary because, outside the territory embraced in the prof, 
damation, 

" — a very large extent of country, within which there were several colonies and- 
settlements of the subjects of France, who claimed to remain therein under the faith of 
the said treaty, was left without any provision being made for the administration of civil 
government therein." 

This demonstrates that the purpose of the Act was to include in the extended 
Province of Quebec such an extent of country as would embrace all the territory 
within which there were colonies and settlements of the subjects of France. 

The Lord Chancellor. — Settlements in the Province of Canada. 

Mr. Mow AT. — Yes; it is called there '*the Province of Canada," although 
really there was no Province of Canada. I suppose the reference therefore was 
to French Canada, which this Act calls " a province," although I do not think it 
had that name under France. 

Lord Aberdare. — The French themselves reserved a portion of what was 
anciently called Canada, and threw it into Louisiana. 

Mr. MowAT. — Yes, my Lord ; I shall have to refer to that in a moment. By 
the treaty, the Mississippi was made the line of division between the British and 
French possessions, and that part of Canada which was on the west of the 
Mississippi, Great Britain did not acquire. It was, in effect, thrown into 
Louisianna, and was thenceforth, so long as France governed it, part of 
Louisiana. 

That recital, I say, is conclusive with regard to the object of the Act ; and 
we know, as a matter of fact — which, if it is disputed at all, I am prepared to 
establish, beyond any sort of doubt, by the papers which are printed, and the 
maps — that there were those colonies and settlements all along the east bank of 
the Mississippi, and further colonies and settlements covering the whole of the 
North- West Territories to the base of the Rocky Mountains, and northward to the 
Saskatchewan, besides the posts they had beyond the height of land, towards 
Hudson's Bay. All through this territory, I say, there were these colonies and 
settlements of the French. They had taken possession of the country, they had 
traded there, and were in exclusive possession, and had been so for a long period 
of time. The Hudson's Bay Company's rights I shall have to speak of by and 
bye, but I say here that neither the Hudson's Bay Company, nor any other subjects 
of Great Britain, had gone into that territory until after 1774, with a single excep- 
tion perhaps of one point not very far from Hudson's Bay. Up to this period, 
and up to some time afterwards, the company confined itself to the margin of 
the Bay, and traded with the Indians found there, while the French took 
possession and spread themselves all over the country. 
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There is to be placed on the Act a construction which will include all that 
■territory. I will shew other grounds for this construction. Thus, the Act 
SBissigned to the Province of Quebec the whole of French Canada north of the line 
which is described — we claim that the Quebec Act assigned to the Province of 
tjuebec all British Canada north of the southerly line which the Act sets forth. 

Mr. McCarthy. — All of French Canada ? 

Mr. Mow AT. — All of French Canada which had been ceded to Great Britedn, 
north of the described line. Now, what would that include ? It would include 
the territory along the Mississippi up to its source, because, by the Treaty of 1763 
— the treaty of cession* — the Mississippi was made the boundary between the 
British and French possessions. At that time it was not known how far north 
the Mississippi had its source, nor was the exact position of its source known, so 
that the eflFect of the treaty was that, as all Canada was ceded to England, all of 
Canada that lay north of the source of the Mississippi would pass to England. 
That would be the fair construction of the treaty, and that was the construction 
^v^hich it always received. 

The Lord Chancellor. — But the southern line on this seems to be along 
the course of the River St. Lawrence. It says : 

*' Bounded on the south by a line from the Bay of Chaleurs, along the high lands 
>9i^hich divide the rivers that empty themselves into the River St. Lawrence from those 
which fall into the sea, to a point in forty-five degrees of northern latitude on the eastern 
Wnk of the River Connecticut, keeping the same latitude directly west through the Lake 
Cham plain until, in the same latitude, it meets the River St. Lawrence ; from thence up 
the eastern bank of the said river to the Lake Ontario ; thence through the Lake Ontario 
and the river commonly called Niagara; and thence along by the eastern and south- 
-eastern bank of Lake Erie, following the said bank until the same shall be intersected by 
the northern boundary granted by the charter of the Province of Pennsylvania, in case 
the same shall be so intersected ; and from thence along the said northern and western 
boundaries of the said province until the said western boundary strike the Ohio : but in 
-case the said bank of the said lake shall not be found to be so intersected, then following 
the said bank until it shall arrive at that point of the said bank which shall be nearest to 
the north-western angle of the said Province of Pennsylvania ; and thence, by a right 

* The Tbbatt of Pabis, 17fiS. 

Tht D^nitive Treaty of Friendship and Peace between Hii Britannic Majetty^ the Most Christian King, 
and the King of Spain. Concluded at Paris, the 10th of February, 17SS* 

Art. IV. His Most Christian Majesty renounces aU pretensions which he has heretofore formed, or 
tnight form, to Neva Scotia or Acadia, in aU its parts, and guarantees the whole of it, with aU its 
xlependenciee, to the Kinff of Great Britain ; moreover, His Most Christian Majesty cedes and guarantees 
5k) his said Britannic Majesty, in fuU right, Canada with aU its dependencies, as weU as the Island of 
Cape Breton, and aU the other islands and coasts in the Gulf and River St. Lawrence, and in general, 
^vCTything that depends on the said countries, lands, islands, and coasts, with the sovereigntv, property, 
possession, and all rights, acquired by treaty or otherwise, which the Most Christian Kinff and the Crown 
x>f France have had tiU now over the said countries, islands, lands, places, coasts and tneir inhabitants. 
BO that the Most Christian King cedes and makes over the whole to the said King and to the Crown of 
Great Britain, and that in the most ample form, without restriction, and without any liberty to depart 
•from the said cession and g^uaranty under any pretence, or to disturb Great Britain in the possessions above 
mentioned. 

Art. VII. In order to re-establish p€«ce on solid and durable foundations, and to remove for ever all 
-eubjects of dispute with regard to the limits of the British and French territories on the continent of 
America, it is agreed that, tor the future, the confines between the dominions of His Britannic Majesty 
and those of His Most Christian Majesty, in that port of the world, shall be fixed irrevocably by a line 
"drawn along the middle of the River Mississippi, from its source to the River Iberville, and from thence 
by a line drawn along the middle of this river and the Lakes Maurepas and Pontchartrain, to the sea ; 
and for this purpose the Most Christian King cedes in full right, and guarantees to His Britannic Majesty 
the river and ]^rt of the Mobile, and everything which he possesses or ou^ht to possess, on the left side of 
the Mississippi, except the town of New Orleans, and the island in which it is situated, which shall remain 
to France ; provided, that the navigation of ^e Mississippi shall be equally free as well to the subjects of 
Great Britain as tothose of France, in its whole breadth and length, from its source to the sea, and 
expressly that part which is between the said Island of New Orleans and the right bank of that river, as 
w^ as the passage both in and out of its mouth. 

• To which the Kisff of Portugal seceded on the same day. 
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line, to the said north-western angle of the said province ; and thence along the westera 
boundary of the said province until it strike the River Ohio ; and along the bank of the- 
said river, westward, to the banks of the Mississippi, and northward to the southern 
boundary of the territory granted to the Merchants Adventurers of England trading to. 
Hudson's Bay." 

Mr. MowAT. — Yes. Your Lordship will observe that in the beginning of; 
that paragraph the enactment is this : 

" That all the territories, islands and countries in North America belonging to the- 
Grown of Great Britain, bounded on the south by a line^' — 

Now, the opening expression of that indicates the purpose which the Gov- 
ernment had in view. The only line which is described is the south line. 

What I contend is — and I contend this upon the language of the statute^ 
and upon a mass of evidence which I think is admissible for the purpose of 
shewing the meaning of the Act, and which seems to me to place the matter - 
beyond any sort of doubt ; but in the meantime — I am referring for the moment 
to the Act only — what I contend is, that the word "northward" in the 
statutory description does not refer to a line at all, but to the extension northward 
of the whole territory. Parliament described the south line minutely, and I sub- 
mit that the true construction is, that, having so described the south line, the 
word " northward " refers to the whole territory northward to the territory of the 
Hudson's Bay Company. 

The word "northward" does not necessarily mean due north. We have^ 
in the description, the word "west" not as meaning due west, but in a 
westerly direction, and we have the expression "due west" where due west 
is intended. Therefore, there is no presumption that " northward " in the Act 
means due north, and the effect of so construing it would be this : If you con- 
strue the word " northward " as referring not to the whole territory north of the 
described line, but as referring to a line merely, and if you assume that it means 
" due north," this construction cuts away a very large territory, and a consider* 
able French population in a number of French colonies and French settlements 
along the Mississippi, as well as the whole of the French colonies and French 
settlements in the country north of the Mississippi. There is no necessity for 
that construction, and I submit it is not the one which the Courts would arrive 
at, even without any extrinsic evidence in favour of our contention perhaps,, 
but certainly without any evidence beyond evidence that there were thesa 
colonies and settlements and places which I have mentioned. Grammatically,^ 
we cannot say that the word " northward " refers to a line. Look at the language 
once more : 

** That all the territories, islands and countries in North America, belonging to the 
Crown of Great Britain, bounded on the south by a line from the Bay of Chaleurs — " 

and so on. Now, what are the words which precede "northward." Is it 
"bounded northward?" Are we to put in the word "bounded" there? That 
cannot be. " Bounded by a line northward," you would have to say. Even the 
northern boundary, according to the construction by the other side, is not found 
in the description. 

The Lord Chancellor. — That boundary carries you to the banks of the 
Mississippi. There is a certain boundary " along the bank of the said river,^ 
westward, to the banks of the Mississippi," and then it strikes " northward to the 
southern boundary of the territory granted to the Merchants Adventurers of 
England trading to Hudson's Bay." 

Mr. MowAT. — I may put the point in this way. You may say that the- 
language admits, prima facie, of two constructions; that it meant a line- 
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ninning northward from that point to the Hudson^s Bay territory, or that it 
meant the territory northward from this south line to the Hudson's Bay terri- 
tory. The second is the construction which, I will shew your Lordships, was 
intended. The Act does not give a northern boundary at all in any view of the 
language. 

The Lord Chancellor. — No, the line goes "northward to the southern 
boundary of the territory granted to the Merchants Adventurers of England 
trading to Hubson's Bay." 

Mr. MowAT. — Yes ; and if you treat the word " northward " as referring to a 
line, you merely get to a point on the territory of the Hudson's Bay Company, 
and you have nothing in the Act to shew how our northern boundary is to run 
from that point. 

Sir Montague Smith. — Do you say the line follows the Mississippi bank 
northerly ? 

Mr. Mo WAT. — Yes, that is our construction. 

Lord Aberdare. — That would give you the territory which the arbitrators 
gave you. 

Mr. Mow AT. — Yes, and that is our construction now. The construction in 
times past was that " northward " would embrace (to use the language of this 
very Act) " all the territories, islands and countries in North America belonging 
to the Crown of Great Britain, bounded on the south " by that line which is 
described. And if so, when you have got to the source of the Mississippi, the 
whole of the British territory north formed part of Quebec. If you draw a due 
north line from the source of the Mississippi, that would give us all I need in 
order to sustain the arbitrators' award on the merits ; but by such a line you 
would leave out the French colonies and settlements in the North-West ; 
and the statute did not mean to leave them out — it meant expressly to take 
them in. That was the very object of the statute. There is no distinc- 
tion between the French colonies and settlements in one part of Canada and the 
French colonies and settlements in another part of Canada. Wherever they were, 
it was intended to bring them into the British Province of Quebec ; and if so, the 
only way of construing the Act is that the word " northward " refers to the whole 
territory north of the described line up to the territory of the Hudson's Bay 
Company. That construction would embrace them all. 

The Lord Chancellor. — Do you read it thus : 

'^ Along the western boundary of the said Province until it strike the river Ohio ; and 
along the bank of the said river, westward, to the banks of the Mississippi ; and along those 
banks, northward, to the southern boundary of the territory granted to the Merchants 
Adventurers of England trading to Hudson's Bay ?" 

Mr. Mow AT. — That is a reading which would be sufficient to give Ontario an 
^rea as large as the arbitrators have given ; but it appears that Parliament did not 
even intend the Province to be limited in that way. 

Lord Aberdare, — Your contention is, that whenever you get up to the point 
of the Mississippi, everything directly northward of that, or northwards of a line 
drawn through the source of the Mississippi, which was English territory, and 
was not included in the Hudson's Bay territory, was a part of Quebec. 

Mr. MowAT. — Exactly so, my Lord. 

The Lord Chancellor. — Do you say the Hudson's Bay territory extended 
from what is called " northward " of the Mississippi ? 

Mr. MowAT. — Yes, from some point to the northward of the source of the 
Mississippi. 

The Lord Chancellor. — Is that contended ? 

Mr. MowAT. — Yes. that is contended. 
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The Lord Chancellor. — So this would be intelligible if you follow the banks 
of the Mississippi until you come to its source, and then, according to the argu- 
ment on the other side, there you meet with the southern boundary of the Hudson's 
Bay territory. 

Mr. MowAT. — They are not content, my Lord, with that construction, judging 
from the observations of my friend Mr McCarthy in opening. What he said was 
that we are limited by a north line from the junction of the Ohio and the Missis- 
sippi, leaving a space between the meridian of the junction and the Mississippi. 

The Lord Chancellor. — The source of the Mississippi seems to be on a 
line which is nearly due north to, and nearly coincides with, the yellow [referring 
4o the line of the Ttieridian of the most north-western point of the Lake of the 
Woods as shewn on the Ontario Boundary Map of 188^1, 

Mr. MowAT. — The arbitrators appear to have taken that view of it, deciding 
that point against the old contention. 

The Lord Chancellor. — If the territory of the Hudson's Bay Company 
<5an be brought down to Turtle Lake,* then there could be no diflSculty in consider- 
ing the Act of 1774 in that way ? 

Lord Aberdare. — Unless the southernmost boundary of the Hudson's Bay 
Company were brought down also farther west. 

The Lord Chancellor. — According to this preamble, you would stop at the 
point you reached when you got to the end of the Mississippi, and for that point 
to coincide with the southern boundary of the Hudson's Bay territory, the words 
**^ northward to the southern boundary" would mean " northward along the banks 
the Mississippi until you come to the southern boundary of the Hudson's Bay 
•Company's territory," and then you stop ; and there your southern line stops. 
Tou are presumed to have met with the southern boundary of the Hudson's 
•Bay Company, because it says " northward to the southern boundary of the" 
Hudson's Bay territory. 

Mr. MowAT. — We must consider for a moment what the treaty of cession 
«ays with respect to that, and what it cedes. I apprehend it to be this clearly : 
As all Canada is ceded, and as the Mississippi is to be the division between French 
territory and English territory, then you would draw a line due west from 
the Mississippi, and south of that would be French, and north of that would be 
English, whether it belonged to the Hudson's Bay Company or not. 

I have said that unless that construction is adopted you exclude French 
<5olonies and settlements. Further, what alone is suflScient, I submit, to demon- 
strate that this territory is to be included is this : there was no other government 
provided for the British territory which is said bj the opposite construction to 
oe excluded from the operation of the Act. While this Act gives a government 
to the Province of Quebec, with the description contained here, neither this Act, 
nor any other Act, nor any executive act, gave any government whatever to the 
territory said to be* excluded. 

The Lord Chancellor. — Are you still on the Hudson's Bay territory ? 

Mr. Mow AT. — I am dealing with the territory to which the Hudson's Bay 
Company were not entitled. 

I am seeking to prove that it is not a due north line from the confluence of 
the Ohio and the Mississippi which is contemplated here. If the word " north- 
ward " in the Act means a due north line from the confluence of the Ohio and the 
Mississippi, then you cut off 7,000 sauare miles of territory south of the height of 
land, of which Upper Canada, and the Province of Canada, and the Dominion of 
Canada before the settlement with the Hudson's Bay Compan)^ may be said to 
have been in undisturbed possession, grantmg lands in it, and exercising juris- 

* One of the two farthest sources of the Mississippi— the other being Lake Itasca. 
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diction over it. It is marked on one of our maps with striped lines in order 
to shew what the territory is [prodvxiing the Ontario Boundary Map of 1884]- 
I had this made for the purpose of making the argument a little more easy. 

Sir Montague Smith. — Where on the map is the confluence of the two 
rivers ? 

Sir Robert Collier. — Down at the bottoA of the purple line. 

The Lord Chancellor. — If you strike due north from the confluence, it 
seems to coincide exactly with the line separating the tract coloured pink, fronr 
that striped with yellow and pink crosswise. 

Mr. MowAT. — Yes, and they have been striped in order to make that clear. 

Lord Aberdare. — Was this portion which was granted by the award, ever 
claimed as a portion of the Hudson's Bay territory — down to the Rainy River — 
down to the United States boundary ? 

Mr. MowAT. — They did claim a portion of it. They never claimed that 
portion which was south and east of the height of land — here, in the western 
portion of the Province [pointing on the map]. 

Lord Aberdare. — Is that marked here ? 

Mr. McCarthy. — It is on the map which I handed in flrst. 

Lord Aberdare. — In this coloured portion. Did the Hudson's Bay Company- 
claim this as hunting grounds included in their grant of 1670 ? Is that coloured 
portion a part of the territory claimed to have been granted to the Hudson's 
jBay Company ? 

Mr. McCarthy. — Part was, and part was not. 

Lord Aberdare. — The contention is, that the whole of that which was 
northward of the Mississippi belonged to the Hudson's Bay Company ? 

Mr. MowAT. — It is only later in the century that the Hudson's Bay- 
Company made the claim to that extent. 

I want to shew that the old Province of Quebec was not confined within 
these narrow limits of the due north line from the confluence of the Ohio and the 
Mississippi, and I have mentioned some things which shew this ; but there are others 
also. Immediately after the passing of this Act, a commission was issued to the 
Governor-General, Sir Guy Carleton,* and that commission describes the Province 
of Quebec which was to be under his government as being bounded by the bank of 
the Mississippi to its source. It is at page 375 ; and it appears to have gone, in the 
usual course, to the law officers of the Crown, to ascertain whether, as matter of 

* Boundary Descbiption in Impkbial Ck)VMi88iON to Goybrnob-Genebal Gablbton or Quebec, 

27th Decembeb, 1774. 

And further know you, that we, reposing especial trust and confidence in the prudence, courage and 
loyalty of you, the said Gu^ Garleton, of our especial grace, certain knowledge, and mere motion, have thought 
fit to constitute and appoint you, the said Guy Garleton, to be our Gaptain-General and Governor- in -Chief 
in and over our Province of Quebec, in America, comprehending all our territories, islands and countriea 
in North Ameaica^ bounded on the south by a line from the Bay of Ghaleurs, alon|f the highlands which 
divide the rivers that empty themselves into the river St. Lawrence from those which fajl mto the sea, to 
a point in forty-five degrees of northern latitude, on the eastern bank of the river Connecticut, keeping 
the same latitude directly west, through the Lake Chanmlain, until, in the same latitude, it meets with the 
river St. Lawrence ; from thence up tne eastern bank of^the said river to the Lake Ontario, thence through 
the Lake Ontario, and the river commonly called Niagara, and thence along by the eastern and south-eastern 
hank of Lake Erie, following the said bank until the same shall be intersected by the northern boundary 
granted by the charter of the Province of Pennsylvania, in case the same shall be so intersected, ana 
from thence along the said northern and western boundaries of the said province, until the said western 
boundary strikes the Ohio ; but in case the said bank of the said lake shall not be found to be so intersected, 
then following the said bank until it shall arrive at that point of the said bank wnich shall be nearest to 
the north-western angle of the said Province of Pennsylvania, and thence by a right line to the said north- 
western angle of the said province, and thence along the western boundary of the said nrovince until it 
strikes the river Ohio, and along the bank of the said river, westward, to the banks of Mississippi, and 
northward, along the eastern bank of the said river, to the southern boundary of the territory granted 
to the Merchants Adventurers of England trading to Hudson's Bay, and also all such territories, 
islands and countries which have, since the tenth day of February, one thousand seven hundred aoa 
■ixty-three, been made part of the Government of Newfoundland as aforesaid, together with all the rightly 
members and appurtenances whatsoever thereunto belonging. 



40 Digitized by ^OOg It: 



BOUNDARY DESCRIPTION IN IMP. COMMISSION TO GOVERNOR CARLETON, 1774. 



law, it corresponded with the provisions of the Act. The law officers were 
very eminent men : Mr. Thurlow (afterwards Lord Thurlow) and Mr. Wedderbum 
(afterwards Lord Loughborough). Your Lordships will find that the language is, 
that Sir Guy Carleton was appointed 

" Govemor-in-Chief in and over our Province of Quebec, in America, comprehending 
all our territories, islands and countries in North America, bounded on the south — " ^ 

and so on. Then follows a description precisely the same as that in the Act, 
with this difference : the language is — 

'* — and along the bank of the said river, westward, to the banks of Mississippi, and 
northward, along the eastern bank of the said river, to the southern boundary of the 
territory granted to the Merchants Adventurers of England trading to Hudson's Bay." 

So the commission is expressly that the western boundary was along the 
eastern bank of the river ; and it was to include, your Lordships will observe^ 
and under it the Province of Quebec is expressly declared to comprehend, 
" all our territories, islands and countries in North America," bounded in the 
way described. There is no exception of any portion of these territories, 
islands and countries ; the commission was to include them, wherever they were 
to be found. 

Now, that was a commission issued immediately after the Act. It shews 
the mind of the government and parliament at that time, and negatives the con- 
struction which the other side endeavour to place upon the Act. I presume too 
there is no ground whatever for suggesting that the commission is not admissible 
evidence for this purpose. Further, this being an old Act — over a hundred years 
old — I submit that it would be in accordance with authorities to look at, for 
example, the debates in parliament, which are not usually looked at for the 
purpose of construing an Act of Parliament, but which yet has been done in a 
large number of cases. 

The Lord Chancellor. — I want to get the dates rig^ht. I see the date of 
Sir Guy Carleton's commission is 27th December, 1774. We do not know when 
the Act received the royal assent, but I see the session of parliament in which 
it was passed ended upon the 13th of January, 1774 ; at least it seems to be so 
stated. If so, the Act must have been passed before Sir Guy Carleton's commis- 
sion. It is very possible that the Act may have passed before. 

Mr. MowAT. — It was before. 

The Lord Chancellor. — Yes, I see it is nearly twelve months before. 

Mr. Mo WAT. — The exact date of the passing of the Act was the 13th 
January, 1774. 

[Adjourned for a short tvme\ 

Mr. Mow AT. — My Lords, I have urged the construction of the Act to be, 
that Quebec was to include all territory north of the described south line. I have 
urged this upon several grounds. I have urged that it sufficiently appears from 
the language of the Act, without any extraneous evidence. Secondly, that it 
further appears from the fact that any other construction would exclude the 
French colonies and settlements on the east bank of the Mississippi, and also in 
the North- West territory. I have urged that that construction is further con- 
firmed by the terms of the commission issued immediately afterwards to the 
Governor-General; and I was going to refer then to the proceedings up<Hi the' 
Bill, contending, in the case of so old an Act as this, that it was proper enough^ 
and consistent with the authorities, to refer to those proceedings. . My reference 
will be a very short one, and the proceedings will make it very clear that the 
construction intended was the one which I put upon thi§ Act. 
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The Lord Chancellor. — We must pause before we allow you to travel 
into that line of argument. What authority have you for the proposition that 
what was said by any gentleman in parliament is to be admissible as construing 
An Act of Parliament ? If the opinion of Sir Francis Hincks is not admissible 
to construe an award made by arbitrators of whom he was one, how can the 
opinion expressed when a Bill is before parliament by any particulaf member be 
admissible to construe the Act ? 

Mr. MowAT. — What I was going to shew was the terms of the Bill as it 
origpinally stood, mentioning the changes that had occurred which create the 
difficulty, and shewing why those changes had been made, and that the changes 
have nothing to do with any limitation of the extent of territory which the 
province was to have on the west, and on the north.* 

The Lord Chancellor. — You must give us some authority for the use of 
such matters as evidence. At least they can only express the views of particular 
members as to what they supposed was in controversy. 

Mr. MowAT. — My object is rather to point to the changes made in the 
matter of the Bill, in its progress through the House and through committee, in 
illustration and support of my contention. But, for the present, I will pass that 
l)oint. 

I have pointed out that no other provision was made for any other part of 
French Canada north of that line by means of this Act. I may further mention, 
in connection with that observation, that before the cession, and while the terri- 
tory was French, it was under the jurisdiction of the Governor of Canada, whicH 
is a circumstance to indicate that the same course would have been followed by 
the English. No reason has up to this moment been suggested, from any source 
whatever, why any portion of French Canada should not have been included in 
the Province of Quebec. Whatever reason there was for putting any portion in, 
applies beyond any sort of doubt to the whole of French Canada — to the whole 
of Canada that belongs now to Great Britain, and which was not owned by the 
Hudson's Bay Company. 

My Lords, these are the principal grounds on which, if we have to rest entirely 
on the Act of 1774, without anything further, I submit it appears that the whole 
of British Canada, not including anything that was owned by the Hudson's Bay- 
Company, was included in the Province of Quebec. 

But the argument does not rest there. There are other grounds that establish 
the same thing. In 1783, the treaty between Great Britain and the United States 
was entered into, by which a very large part of Canada was ceded to the United 

* The description in the Bill as it first stood was: '*all the said territories, islands and countriet, 
heretofore a part of the territory of Canada, in North America, extending^ southward to the banks of the 
River Ohio, westward to the banks of the Mississippi, and northward to the southern boundary of the territory 
granted to the Merchants Adventurers of England trading to Hudson's Bay, and which said territories, 
islands and countries are not within the limits of some other British colony, as allowed and confirmed by 
the Crown, or which have, since the 10th of February, 1763, been made part of the government of New- 
foundland. " 

Mr. Edmund Burke, then a member, objected in the interest of the Province of New York, 
whose British Agent he was, that this was not a boundarv of certainty as between that province 
and Quebec, and he moved the one which he had proposed, as follows, viz. : — '*a line drawn from a point on 
the east side of Lake Cbamplain, in 45 deg^rees north latitude, and by a line drawn in that parallel 
west to the River St. Lawrence, and up that river to Lake Ontario, an i across that lake to the River Niagara, 
«nd from Niagara across Lake Erie to the north-west point of the boundary of Pennsylvania, and down 
the we«t boundary of that province, bjr a line drawn from thence, till it strikes the Ohio," 

These wordu down to and inclusive of "thence" were inserted ; and the words— "until it strike the 
Ohio; and along the bank of the said river, westward to the banks of the Mississippi, and northward 
to the Houthem boundary of the territory of the Merchants Adventurers of England trading to Hudson's 
Bay : and also all such territories, islands and countries which have, since the 10th of February, 1763, 
been made part of the government of Newfoundland, be, and they are hereby, during His Majesty's 
pleasure, annexed to and made ^rt and parcel of the Province of Quebec," — were next read. 

These amendments of the oimmiittee were reported to the House ; and the clause as finally agreed to by 
Ibe Honse is as it stands in the Act (See Joint App. pp. 370-374.) 
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States. The treaty is to be found at pages 533 and 534 of the Joint Appendix.* 
This treaty described what should be the southern boundary of British 
territory in this quarter. It describes the communications from Lake Ontario to 
Lake Erie and Lake Huron, and then through Lake Huron : 

^ Thence along the middle of said water commanicatLon into the Lake Huron ; thence 
through the middle of said lake to the water communication between that lake and Lake 
Superior ; thence through Lake Superior northward of the Isles Royal and Philippeaux, 
to the Long Lake ; thence through the middle of said Lon^ Lake and the water communi- 
•cation between it and the Lake of the Woods to the said Lake of the Woods ; thence 
through the said lake to the most north-western point thereof ; and from thence on a due 
west course to the River Mississippi." 

That was the. treaty. A difficulty occurred, because it was subsequently 
discovered that a due west line from the most north-western point of the Lake of the 
Woods would not strike the Mississippi — that the principal source of the Missis- 
sippi was at Lake Itasca, or at Turtle Lake, and lay south of the point which was 
mentioned there. 

The Lord Chancellor. — It is further south ? 

Mr. MowAT. — Yes, my Lord. 

Sir R »BERT Collier. — Then the west line would not go near it. 

Mr. MowAT. — No, but then I may mention that there are tributaries of the 
Mississippi, or rather of the Missouri, which is itself a tributary of the Missis- 
sippi — White Earth River, for instance — which a line due west from the point 
would strike. The White Earth River is near the Rockj'^ Mountains. 

Lord Abe RD ARE. — May not the Missouri have been in their minds as the 
larger ? 

Mr. Mow AT. — That is one view of the matter, which we put forward in the 
-evidence. White Earth River is marked on the map ; the longitude is 107^**. 

The Lord Chancellor. — Was that settled by the Oregon Treaty, or earlier ? 

Mr. Mow AT. — Earlier, my Lord. The Treaty of 1794 (Jay's Treaty) recited 
that doubts had arisen, and provided for a joint survey with a view to the ascer- 



* Tbratt of Ysbsailles, 1783. 

D^nUive Treaty of Peace and Friendship between Hit Britannic Majesty and the United States of America, 

signed at Paris the Srd of September, 178$. 
Artiolb II.— And that all disputes which might arise in future on the subiect of the boundaries of the 
••aid United States may be prevented, it is hereby asrreed and declared, that the foUowin^ are and shaU be 
the boundaries, viz., from tne north-west angle of Novia Scotia, viz., that angle which is formed by a line 
dr^wn due north from the source of St. Oroix River to the high lands ; along the highlands which divide 
those rivers that empty themselves into the River St. Lawrence, from those which fall into the Atlantic 
Ocean, to the north-westemmo<tt head of Connecticut River ; thence down along^ the middle of that river 
to the iforty-fifth degree of north latitude ; from thence by a line due west on said latitude until it strikes 
the River Iroquois or Oataraq^uy ; thence alon£[ the middle of said river into Lake Ontario ; through the 
middle of said lake until it strikes the communication by water between that lake and Lake Erie ; thence 
along the middle of said communication into Lake Erie ; through the middle of said lake until it arrives at 
the water communication between that lake and Lake Huron ; thence along the middle of said water com- 
mnnication into the Lake Huron ; thence through the middle of said lake to the water communication 
between that lake and Lake Superior ; thence through Lake Superior, northward of the isles Royal and 
PhiUppeaux, to the Long Lake ; thence through the middle of said Long Lake, and the water communi- 
cation between it and the Lake of the Woods, to the said Lake of the woods ; thence throuffh the said 
lake to the most north-western point thereof ; and from thence on a due west course to the River Mississippi ; 
thenoebyaline to be drawn along the middle of the said River Mississippi until it shaU intersect the 
northernmost luurt of the thirty-first de(irree of north latitude. South, by a line to be drawn due east from 
the determination of the line last mentioned, in the latitude of thirty-one degrees north uf the equator, to 
the middle of the River Apalachicola or Catahouche ; thence along the middle thereof to its junction with 
the Flint River ; thence straight to the head of St. Mary^s River, and thence down along the middle of St. 
Mary's River to the Atlantic Ocean. East, by a line to be drawn alonfj^ the middle of the River St. Oroix, 
Iroro its mouth in the Bay^ of Fundy to its source, and from its source directly north to the nioresaid high- 
lands which divide the nvers that fall into the Atlantic Ocean from those which fall into the River St. 
Lawronoe ; comprehending aU islands within twentv leacpes of any part of the shorei of the United States, 
and lying between lines to be drawn due east from toe points where the aforesaid boundaries between Nova 
■Scotia on the one part, and East Florida on the other, shall respectively touch the Bay of Fundy and the 
Atlantic Ocean ; excepting such islands as now are, or heretofore have been, within the limits of the said 
Province of Nova Scotia. 
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tainment of the principal source or sources of the river, and it wa« in 1818 that 
the Convention took place settling the 49th parallel of north latitude as the 
boundary from the Lake of the Woods west to the Rocky Mountains^ Then, the 
treaty as to the boundary line east of the Lake of the Woods was in 1842 ; and 
the Oregon Treaty was in 1846. 

The settlement with the United St8>tes was an arbitrary one ; they did not 
attempt to do anything more than agree on what the conventional Doundary 
should be. I refer to this for the purpose of calling your Lordships' attention to- 
the fact that a large part of Canada, as contained under the Aet of 1774, and as 
set forth in the commission of Sir Guy Carleton, issued also in 1774, ceased by- 
virtue of the Treaty of Versailles to be British territory ; and that in 1786, after 
that treaty, a new commission* was issued to Sir Guy Carleton„ which describea 
his juriscfiction in the same terms as the treaty. 

Lord Abujrdare.— What is the reference to that commission ? 

Mr. MowAT. — Page 387. That commission appoints Sir Guy Carleton — 

"To be' our Captain-General and Governor-in-Chief in and over our Province o£ 
Quebec, in America, comprehending all our territories, islands and countries in North. 
America, bounded " — 

and so on, precisely in the same way as the treaty. So that there we have- 
a commission to the Governor-Gteneral expressly up to the most north-western 

Eoint of the Lake of the Woods, and thence as far west as should be included in a 
ne due west from that point to the Mississippi, whatever construction that ex- 
pression should receive under the circumstances. That is again further evidence 
that there was no intention of stopping at a due north line from the Ohio and 
Mississippi. That is one of the governmental acts negativing the notion of that 
being intended. In fact there is not one tittle of evidence in any despatch^ 
in any map, in any governmental act, or in any legislation, in favour of this due 
north line. The sole thing on which the whole argument for it rests, is what 
may be gathered from the Act of 1774. Everything else that was done, so far as 
this point was concerned — every bit of legislation we have, every official paper, 
every despatch, every map, and all governmental action, both in England and in 
the colonies — is against the due north line as being the western boundary of the 
Province of Quebec, or the provinces which have been carved out of it. Upper 
Canada, Canada, and Ontario. This is one of the commissions which negatives 
any such thing, because it expressly gives to Sir Guy Carleton, as (Jovemor- 
General of Quebec, a jurisdiction at all events to the most north-western point of 
the Lake of the Woods and so much further — 

* Boundary Dbscbiftion in Imperial Commission to Govkrnor-Gbnbral Carleton of Quebec, 22ni> 
April, 1786, avter the Treaty op Peace with the United States. 
And farther know ye that we, reposing especial trust and confidence in the prudence, courage and 
loyalty of you, the said Sir Guy Carleton, of our especial grace, certain knowledge and mere notion, have 
thought fit to appoint you, the said Sir Gu^ Carleton, to be our Captain -General and Goveinor-in-Chief in 
and over our Province of Quebec, in America, comprehending all our Territories, Islands, and Countries in> 
North America, bounded on the south by a line from the Bay of Chaleurs, along the high lands which 
divide the rivers that empty themselves into the River Saint Lawrence from those which faU into the At- 
lantic OceatL to the north-westmost head of the Connecticut River ; thence down along the middle of that 
river to the forty-fifth degree of north latitude ; from thence b^ a line due west on the said latitude until it 
strikes the River Iroquois or Cataraaui ; thence along the middle of the said river into Lake Ontario ; 
through the middle of said lake until it strikes the communication by water between that lake and Lake 
Erie ; through the middle of said lake until it arrives at the water communication between that lake and 
Lake Huron ; thence along the middle of said water communication into the Lake Huron ; thence through 
the middle of the said lake to the water communication between that lake and Lake Superior ; thence 
through Lake Suoerior, northward of the Isles Royal and Phillipeaux, to the Loner Lake ; thence through 
the middle of said Long Lake and the water communication between it and the Lake of the Woods to the 
said Lake of the Woods ; thence throujBfh the said lake to the most north-western point thereof : and from 
thence on a due west course to the River Mississippi ; and northward to the southern boundary of the- 
territory granted to the Merchants Adventurers of England trading to Hudson's Bay ; and also all such 
Territories, Islands, and Countries which have since the tenth of February, one thousand seven hundred 
and sixty-three, been made part of the Government of Newfoimdland, together wiUi all the rights, members^ 
and appurtenanoes whatsoever thereunto belonging. 
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Lord Aberdarb. — The description in this comraission was just as unintel- 
ligible as that in the Treaty, because, after describing the line to Lake Superior, 
it says this : 

'* Thence through the middle of said Long Lake and the water communication between 
it and the Lake of the Woods to the said Lake of the Woods ; thence through the said lake 
-to thp most north-western point thereof ; and from thence on a due west course to the River 
Mississippi " — 

which never would have reached there. 

Mr. Mow AT. — But it removes any doubt, if it existed, as to the due north 
line from the Ohio and Mississippi. 

Sir Robert Collier. — It shewed a great ignorance of geography. 

Mr. Mo WAT. — Yes. Then it would have to be considered what effect had to 
be given to the expression " due west." It seems to me on that point, since what 
is called the Mississippi is not to be found due west of that point, that there is no 
reason why the description should cease until you reach the Rocky Mountains. 
The object evidently was to include all British territory there. 

The Lord Chancellor. — One would also connect that with the original 
'Commission to Sir Guy Carleton, which evidently supposed that it was drawn 
northward from the junction of the Mississippi and the Ohio to a point which 
probably they supposed to lie to the west of the Lake of the Woods. They were 
-wrong in their notion of the point you have argued. Is it not in substance pro- 
bable that they meant as much of the old boundary as remained after the cession to 
the United States ? 

Mr. MowAT. — I think that is what they did mean. 

The Lord Chancellor. — Such territory, bounded in the old way, as remained 
after the cession ? 

Mr. Mow AT. — I agree to that view, though I submit that what was intended 
to be given was the whole of the remaining British territory, with the exception 
of what was owned by the Hudson's Bay Company. 

My Lords, I come now to the Act of 1791, * and to certain matters which 
occurred immediately afterwards, and afford further very strong confirmation 
^f the construction for which I contend. 1 have already mentioned that the Act 
of 1791 did not give the boundaries of the province. It provided for a govern- 
ment in Upper and Lower Canada in case His Majesty should carry out his 
intention of dividing the province into two, but did not give the line of division ; 
but when the matter was before parliament, His Majesty communicated to parlia- 

• Imperial Act, 31 Geo. IIL, cap. 31 (1791)— The Constitutional Act. 

Jin A<A to repeal eertavn parts of an Act passed in the fourteenth year of His Majesty's reign, entitled An Act 
for making more effectual provision for the Government of the Province of Qud>ect in North America ; 
and to m^ further prcvinon for the Oovemment of the said Province, 

II. And whereas His Majesty has been pleased to signify, by his messag^e to both Houses of Parliament, 
his royal intention to divide his Province of Quebec into two separate Provmces, to be called the Province 
of Upper Canada and the Province of Lower Canada : be it enacted by the authority aforesaid that there 
shaU be within each of the said Provinces respectively a Legislative Council and an Assembly, to be sever- 
aUy composed and constituted in the manner hereinafter described ; and that in each of the said Provinces 
respectively, His Majesty, his heirs or successors, shall have power during the continuance of this Act, by 
and with tne advice and consent of the Legislative Council and Assembly of such Provinces respectively, to 
make laws for the peace, welfare and good government thereof, such laws not bein? repugnant to this Act ; 
and that aU such laws being passed by the Legislative Council and Assembly of either of the said Provinces 
respectively, and assented to by His Majesty, his heirs or successors^ or assented to in His Maiesty*8 name, 
by such person as His Majesty, his heirs or successors, shall from time to time appoint to be the Governor, 
or Lieutenant-Governor or such Province, or by such person as His Majesty, his heirs and successors, shall 
from time to time appoint to administer the government within the same, shaU be, and the same are hereby 
declared to be, by virtue of and under the authority of this Act, valid and binding to all intents and pur« 
jKwes whatever, within the Province in which the same shall have been so passed. 
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ment the line which he contemplated. We have official evidence * of what that 
line was. It contains what is material for our present purpose. I refer your 
Lordships to page 393. I need not read the first part because nothing turns on it, 
but after giving a description up to Lake Temiscaming, the paper goes on to des- 
cribe the line intended in this way : 

" And from the head of the said lake by a line* drawn due north until it strikes the 
boundary line of Hudson's Bay, including all the territory to the westward and south* 
ward of the said line, to the utmost extent of the country commonly called or known by 
the name of Canada." 

We find several documents in which that lansfuage occurs at that period^ 
and I refer to it for two reasons. I submit, my Lords, in the first place, it 
shews what the Province of Quebec was understood to include and meant to 
include. 

The Lord Chancellor. — Where is Lake Temiscaming ? 

Lord Aberdare. — It is due south of the eastemuiost point of James' Bay. 

The Lord Chancellor. — That description would include the greater part 
if not the whole of Canada, west of the dividing line. It will not help you as 
to the western boundary. 

Mr. Mow AT. — I am referring to it here for the purpose of calling attention to 
the territory the Crown intended to be included in the Province of Quebec : 

" Including all the territory to the westward and southward of the said line to the 
utmost extent of the country commonly called or known by the name of Canada." 

The Lord Chancellor. — That means the whole of Canada, west of the line 
of division, whatever " Canada " means. The particular boundary divides Upper 
from Lower Canada, does it not ? 

Mr. MowAT. — Yes, my Lord. We have the same expression in the Order in 
Council afterwards made. I desire to prove to your Lordships that the territory 
that I want to include was part of Canada, and that being part of Canada, this 
expression shews it was to be included in Upper Canada. Then this paper was 
the subject of correspondence also between the officials in this country, after the 
passing of the Act. Your Lordships will find that at page 397 there is a letter of 
the Right Honourable Henry Dutidas to the Lord President of the Council.-f^ 
In the second paragraph, your Lordships will see this language : 



* Paper presented to Parliament previous to the passing of the Act of 1791, containing the. 

PROPOSED description OF THE LiNE OF DIVISION BETWEEN THE PROVINCES OF UpPER AND LOWEB 

Canada. 

[The following is the Copy of the Paper in question, as furnished by the Public Reconl Office, London, and set out in 
official documents.] 

To commence at a stone boundary on the north bank of the Lake St. Francis, at the cove west of Point 
au Baudet, in the limit between the Township of Lancaster and the Seigneurie of New Longn^euil, runnine 
along the said limit in the direction of north thirty-four degrees west, to the westernmost angle of the said 
Seigneurie of New Long^euil, thence along the north-western boundary of the Seigneurie of Vaudreuil, 
running north twenty-five deg^'ees east, until it strikes the Ottawas' River, to avScend the said river, into the 
Lake Timiscanning, and from the head of the said lake by a line drawn due north until it strikes the boun- 
dary line of Hudson's Bay, including all the territory to the westward and southward of the said line to the 
utmost extent of the country commonly called or known by the name of Canada. 

fTHE Right Honoubable Henry Dundas to the Lord President. 

{Being the letter referred to in the Imperial Ordert in Council of t^ih Augutt^ 1791,) 

Whitehall, 17th August, 1791. 
Lord President, 

Mt Lord,— An Act having passed in the last session of Parliament, entitled ** An Act to repeal 
certain parts of an Act passed in the fourteenth year of His Majesty's Rei^, intituled * An Act for making 
more effectual provision for the Government of the Province of Quebec m North America,' and to make 
further provision for the government of the said Province," and it being provided by the 48th section of 
the said Act, that by reason of the distance of the said Provinces from this country, and of the change to 
be made by this Act in the government thereof, it may be necessary that there should be some interval 
of time between the notification of this Act to the said provinces respectively, and the day of its 
commencement within the said provinces respectively, it shall and may be lawful for His Majesty, with 
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" I transmit to your Lordship herewith, by His Majesty's command, a printed copy 
of the said Act, together with a copy of a Paper presented to Parliament previous to the- 
passing of the said Act, describing the lin^ proposed to be drawn for separating the^ 
Province of Upper Canada and Province of Lower Canada." 

Then the enclosure follows ; and we have the same expression as to what Upper 
Canada was to include. 

The Lord Chancellor. — It is all Canada, west of a certain line. 

Mr. MowAT. — Yes ; so that I must shew your Lordships what Canada did 
include. It is important for me that your Lordships should recognize that we are 
entitled to all of Canada west of that line. After the Act of 1791, and the previous 
Act, and the interpretation which was put upon it by the Imperial Government, 
I think I am entitled to use what I find here — the description as to what the 
country is to include — as explaining what the Province of Quebec had included 
under the Act of 1774 ; and if it does not shew that, and if it is not fair to use it 
for that purpose, then it shews that it was intended that thenceforward all should 
be included. There is nothing in the language that would prevent us from placing 
on it that construction. So that if Quebec, previous to this year, 1791, did not 
already embrace all of Canada, west of that line, the Orders in Council and 
other documents referred to — the Orders in Council particularly — operated to 
give such an increase to the country as included all that which was formerly 
Canada. The Orders in Council will be found at pages 397 and 399 respectively ;. 
and the Proclamation referring to them, and bringing the Act into effect within 
the respective Provinces, is at page 40].* 

the advice of His Privy Council, to fix and declare, or to authorize jthe Governor or Lieutenant-Governor 
of the Provioce' of (.Quebec, or the person administering the Government there, to fix and declare the 
day of the commencement of the said Act within the said provinces respectively, provided such day- 
shall not be later than the 31st December, 1791. 

I transmit to your Lordship herewith, by His Majesty's command, a printed copy of the said Act,, 
together with a copy of a Paper presented to Parliament previous to the passing of the said Act,, 
describing the line proposed to be drawn for separating the Province of Upper Canada and Province of 
Lower Canada ; and I am to desire that your Lordship will be pleased to lay the same before His Majesty 
in Council, for His Royal consideration with respect to the fixing and declaring the day ef the commence- 
ment of the said Act, as well as the boundaries of the said provinces respectively. 

I have, etc., 

Hrnry Dundas. 
[Enclosure in the preceding letter,] 
The proposed line of division. 

To commence at a stone boundary on the north bank of the Lake St. Francis, at the cove west of 
Pointe au Bodet, in the limit between the Township of Lancaster and the Seigneurie of New Longueuil,^ 
running a,\ong the said limit, in the direction of north, thirty-four degrees west, to the westermost angle of the 
said Seigneurie of New Longueuil, thence alon^ the north-western boundary of the Seigneurie of Vaudreuil, 
running north twenty-five degrees east, until it strikes the Ottawa River, to ascend the said river into the 
Lake Tomiscanning, and from the head of the said lake by a line drawn due north until it strikes the 
boundary line of Hudson's Bay, including all the territory to the westward and southward of the said line- 
to the utmost extent of the country commonly called or known by the name of Canada. 

* Imperial Order in Council, 24th August, 1791, establishing the Provinces op Upper and Lower 
Canada, and separating them according to a certain line of division. 

[Copy furnished by the Privy Council Office, London.] 

At the court at St. James's, the 24th of August, 1791. 

Present : 

The King's Most Ex{3ellent Majesty. 



Lord Chamberlain, 

Lord Frederick Campbell. 

Lord Grenville. 



Lord Dover, 
Mr. Secretary Dundas, 
Mr. Chancellor of the Exchequer. 
Whereas there was this day read at the Board, a Report from the Right Honourable the Lords of th » 
Committee of Council, dated the 19th of this instant, in the words following, viz. : 

" Four Majesty having been pleaded by your Order in Council, bearing date the 17th of this instant,, 
to refer unto this c;ommittee a letter from the Right Honourable Henry Dundas, one of Your Majesty's 
Principal Secretaries of State, to the Lord President of the Council, transmitting a printed copy of an Act 
passed in the last session of Parliament, entitled * An Act to repeal certain parts of an Act passed in the 
fourteenth year of His Majesty's rei^, entitled, an Act for making more effectual provision for the gov 
emment of the Province of Quebec m North America, and to make further provision for the governman 
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Lord Aberdare. — Is this contested by anybody ? 

Mr. MowAT. — Yes ; for if this is correct, then the due north line from the 
conilnence of the Ohio and the Mississippi is put out of the question, and that fact 
makes the great difficulty here, because it is on the west side of the awarded 
territory that the land is most valuable. That on the north side is not valuable 
pow, but will Ije some day. It is not a very fertile country-, but still is a 
country that may be inhabited. 

Lord Aberdare. — What I meant was this. They would of course accept that 
all that was west of that line was Upper Canada. Then the question comes, what 
is Canada ( 

Mr. MowAT. — I shall have to shew that 

The Lord Chancellor. — All that can be inferred from this is, that there is 
a line fixed between Upper and Lower Canada to the east, about which there is 
no dispute. It can also be inferred that the northern boundary was the Hudson's 
Bay territory, but where exactly the western boundary of Canada is, there is 
nothing whatever to help you. 

Mr. Mow AT. — The expression there is that Quebec includes all that is 
•* commonly called or known by the name of Canada." I do not think there is anj" 
room for doubt, with all the proofs we have here, that all north of the prescribed 

of the said Province ' ; and also copy of a Paper preeented to Parliament previooB to the pa«»i"g of the 
said Act, dcBcribinf; the line proposed to be drawn for dividing the Province of Ooebec into two separat, 
proviscee, agreeable to Your Majesty's royal intention, signified by Message to both Hoosm of Parliament 
to be called the Province of L'pper Canada and the Province of Lower Canada, and stating, that b|y 
4iection 48 of the said Act, it b provided, that Yrj reason of the distance of the said Provinces fnmi this 
^(mntxj, and of the change to be made by the said Act in the ^vemment thereof, it may be necessary that 
there should be some interval of time between the notification of the said Act to the said Provinces 
respectively, and the day of its commencement within the said Provinces respectively, and that it should 
be lawful for Tour Biajesty, with the advice of year Privy Council, to fix ana declare, or to authorize the 
Governor or Lieutenant-Governor of the Province of Quebec, or the parson administering the govemm*tnt 
there, to fix and declare the day of the commencement of the said Act within U^ said Provinces 
respectively, provided that such day shall not be later than the Slst of December, 1791 : 

" The Lords of the Committee, in obedience to Tour Majesty's said Order of Reference, this day took 
the said letter into their consideration, tocher with the Act of Parliament therein referred to, and likewise 
«opy of the said Paper describing the hne proposed to be drawn for separating the Province of Upper 
Canada and the Province of Lower Canada ; ana their Lordships do thereupon agree humblj to report as 
their opinion to Your Majesty, that it may be advisable for Your Majesty, by your Order in Council, to 
divide the Province of Quebec into two distinct provinces, by separating the Province of Upper Canada 
And the Province of Lower Canada, according to the said hne of division described in the said Paper 
copy of which is hereunto annexed : 

'* And the Lords of the Committee are further of opinion that it may be advisable for Your Majesty, 
jenr warrant under your Royal Sign Manual, to authorize the Grovemor or Lieutenant-Gavemor of the 
Province of Quebec, or the fierson administering the ^[ovemment there, to fix and declare such day for 
the commencement of the said before-mentioned Act within the said two Provinces of Upper and liower 
Canada respectively, as the said Grovemor or Lieutenant-Governor of the Province of Quebec, or the person 
administering the government there, shall judge most advisable, provided that such day shall not be later 
than the 81st day of December in the present year, 1791 : 

** * The Proposed Line of Division to commence at a stone boundary on the north bank of the Lake 
St. Francis, at the cove west of Pointe au Bodet, in the limit between the Township of Lancaster and the 
Seigneurie of New Longueuil, running along the f aid limit in the direction of ndih. thirty-four degrees 
west to the westermost angle of the said Seigneurie of New Longueuil, thence, along the north-western 
boundary of the Seigneurie of Vaudreuil, running north twentry-five degrees east, until it strikes the 
pttawas River, to ascend the said river mto the Lake Tomiscanning, and from the head off the said lake 
oy a line drawn due north until it strikes the boundary line of Hudson's Bay, including all the territory 
to the westward and southward of the said line to the utmost extent of the country commonly called or 
Imown by the name of Canada.'" 

His Majesty this day took the said report into His royal consideration, and ap{>roving of what is 
therein propoMd, is pleased, by and with the advice of His Privy Council, to order, as it is hereby ordered, 
that the Province of Quebec be divided into two distinct proTinoes, to be called the Province of Upper 
Canada and the Province of Lower Canada, by separating the said two provinces according to the follow- 
ing line of division, viz. : 

*' To commence at a stone boundary on the north bank of the Lake St. Frands, at the cove west of 
Pointe an Bodet, in the limit between the Township of Lancaster and the Seigneurie of New Lon- 
gueuil, running along the said limit, in the direction of north thirty-four degrees west, to the westermost 
jm^ of the said Seigneurie of New Longueuil, thence along the north-western boundary of the Seigneurie 
of Vaudrouil, running north twentjr-five degrees east, until it strikes the Ottawas River, to ascend the 
jaid river into the Lake Tomiscanning, and from the head of the said lake by a line drawn due north until 
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line which did not belong to the Hudson's Bay Company was commonly called or 
known by the name of Canada. 

Lord Aberdare. — All north ? 

Mr. Mo WAT. — Yes, all north of the described line ; it was all "commonly 
•called or known by the name of Canada." 

The Lord Chancellor. — I should doubt it as a matter of fact, and we have 
nofc had anything at present leading to that conclusion. There is nothing to 
shew that Canada extended further north than the land of the Hudson's Bay 
Company. Did they go to the North Pole ? I am not suggesting that informa- 
tion is to be derived from the physical configuration, when possibly the physical 
<5onfiguration on these points was totally unknown. 

Mr. Mow AT. — There is a difficulty from the geography being unknown. 

The Lord Chancellor. — If it had been known, such and such boundaries 
would have been convenient. As it was not known, there is no presumption 
whatever that the boundaries were fixed with reference to any such considerations. 

it strikes the boundary line of Hudson's Bay, including all the territory to the westward and southward of 
the said line, to the utmost extent of the country commonly called or known by the name of Canada.'" 

Whereof the Governor, Lieutenant-Governor, or Commander-in-Chief of the Province of Quebec, and 
aU other His Majesty's officers in the said Provinces, and all whom it may concern, are to take notice and 
yield due obedience to His Majesty's pleasure, hereby signified. 

Impkbial Order in Council, 24th August, 1791, authorizing the fixing op a day for the 

OOMMRNOBMBNT OF THE AOT OF THAT YEAR WITHIN THE PROVINCES OF IJPPER AND LoWER CaHADA 
BE3PE0T1VELY. 

[Copy from the Public Record Office, London.] 
At the Court at St. James's, the 24th of August, 1791. 

Present : 
The King's Most Excellent Majesty in Council. 

Whereas there was this day read at the Board a Report from the Ri^ht Honourable the Lords of the 
Committee of Council, dated the 19th of this instant, in the words following, viz. : 

*' Your Majesty having been pleased by your Order in Council, bearing date the 17th of this instant, 
to refer unto this Committee a letter from the Right Honourable Henry Dundas, one of Your Majesty's 
Principal Secretaries of State, to the Lord President of the Council, transmitting a printed copy of an Act 
paMed in the last session of Parliament, entitled '* An Act to repeal certain parts of an Act passed in the 
fourteenth year of His Majeaty's rei^n, entitled * An Act for making more effectual provision for the gov- 
ernment of the Province of Quebec in North America, and to make further provision for the government 
of the said Province ' ; and also copy of a Paper presented to Parliament previous to the passing of the 
said Act, describing the line proposed to be drawn for dividing the Province of Quebec into two separate 
provinces, agreeable to Your Majesty's royal intention, signified by Message to both Houses of Parliament, 
to be called the Province of Upper Canada and the Province of Lower Canada, and stating, that by 
section 48 of the said Act, it is provided, that by reason of the distance of the said Provinces from this 
country, and of the change to be made by the said Act in the government thereof, it may be necessary that 
there should be some interval of time between the notification of the said Act to the said Provinces 
respectively, and the day of its commencement within the said Provinces respectively, and that it should 
be lawful for Your Majesty, with the advice of your Privy Council, to fix and declare, or to authorize the 
Governor or Lieutenant-Governor of the Province of Quebec, or the person administering the government 
'there, to fix and declare the day of the commencement of the said Act within the said Provinces 
respectively, provided that such day shall not be later than the Slst of December, 1791 : 

*• The Lords of the Committee, in obedience to Your Majesty's said Order of Reference, this day took 
the said letter into their consideration, together with the Act of Parliament therein referred to, and likewise 
copy of the said Paper describing the line proposed to be drawn for separating the Province of Upper 
Canada and the Province of Lower Canada ; and their Lordships do thereuix^n a^ree humbly to report as 
their opinion to Your Majesty, that it may be advisable for Your Majesty, by your Order in Council, to 
divide the Province of Quebec into two distinct provinces, by separating the Province of Upper Canada 
and the Province of Lower Canada, according to the said line of division described in the said Paper." 

His Majesty this day took the said Report into His Royal conuideratiou, and approving of what is 
therein proposed, was pleased, by and with the advice of His Privy Council, to order that the Province 
of Quebec be divided into two distinct provinces, to be called the Province of Upper Canada and the 
Province of Lower Canada, by separating the said two provinces according to the line of division inserted 
in said Order : And that His Majesty is hereby further pleased to order, that the Right Honourable Henry 
Dundas, one of His Majesty's Principal Secretaries of State, do prepare a Warrant, to be parsed under 
His Majesty's Royal Sign Manual, to authorize the Governor or Lieutenant-Governor of the Province of 
Quebec, or the person administering the government there, to fix and declare such day as they shall Judge 
most advisable, for the commencement, within the Province of Upper Canada and the Province of Lower 
Canada respectively, of the said Act passed in the last session of Parliament, entitled " An Act to repeal 
certain parts of an Act passed in the fourteenth year of His Majesty's reign, entitled An Act for making 
more enectual provision for the Government of the Province of Quebec, in North America, and to make 



4 (B.) 49 



Digitized by V^OOy Iti 



ARGUMENT OF ATTORNEY-GENERAL OF ONTARIO TC QUESTION OF BOUNDARY : 



Lord Aberdare. — You have the Lake of the Woods constantly mentioned, 
but you decline to confine yourself to that. 

Mr. MowAT. — Since the award is not to be recognized, I want to go further 
if I can. 

Sir Robert Collier. — You will be satisfied with that? 

Mr. Mowat. — If I also get the north boundary which the arbitrators gave us. 

Sir Barnes Peacock. — It is only the western boundary that is nuw 
before us ? 

further provision for the Government of the said Province," provided that such day, so to be fixed and 
declared for the commencement of the said Act, within the said two provinces respectively, shall not be 
later than the thirty-first day of Decembefj one thousand seven hundred and ninety-one. 

Steph. Cottrf.ll. 

Proclamation of 18th November, 1791, fixing a day for the commencement of TftE Act of that 

YEAR WITHIN UpPER AND LoWER CANADA RESPECTIVELY. 

Alurei) Clarke: 
George the Third, by the Grace of God, of Great Britain, France and Ireland, King, Defender of the 

Faith, and so forth. 
To all our loving subjects whom these presents may concern, greeting : 

Whereas we have thought fit, by and with the advice of our Privy Council, bv our Order in Council^ 
dated in the month of August last, to order that our Province of (Quebec sliould be divided into two 
distinct provinces, to be called . the Province of Upper Canada and the Province of Lower Canada, by 
separating the said two provinces according to the following line of division, viz. : — ** To commence at a 
stone boundary on the north bank of the Lake St. Francis, at the cove west of Pointo au Bodet, in the 
limit between the Township of Lancaster and the Seigneurie of New Longueuil, running along said limit 
in the direction of north thirty- four degrees west to the westernmost angle of the said Seigneurie of New 
Longueuil, thence along the north-western boundary of the Seigneurie of Vaudreuil, running north twenty- 
five degrees east until it strikes the Ottawas River, to ascend the said river into the Lake Tomiscanning, 
and from the head of the said lako by a line drawn due north until it strikes the boundary line of 
Hudson's Bay, including all thf» territory to the westward and southward of the said line to the utmost 
extent of the country commonly called or known by the name of Canada." And whereas by an Act 
passed in the last session of Parliament, intituled, "An Act to repeal certain parts of an Act passed in 
the fourteenth year of His Majesty's reign, intituled. * An Act for makiner more effectual provision for the 
government of the Provmce of (^uebeo, in North America,' and to make further provision for the gov- 
ernment of the said Pro\ance," it is provided that by reason of the distance of the said provinces from 
.Great Britain, and the change to l^ made by the said Act in the government thereof, it may be necessary 
that there should be some interval of time between the notification of the said Act to the said piovinces 
resijectively, and the day of its commencement within the said provinces respectively; and that it should 
be lawful for us, with the advice of our Privy Council, to fix and declare, or to authorize the Governor or 
Lieutenant-Governor of our Province of Quebec, or the person administering the Government there, 
to fix and declare the day of the commencement of the said Act within the said provinces resi)ectively, 
provided that such day nhall not be later than the thirty-first day of December, one thousand seven hun- 
dred and ninety one. And whereas, in pursuance of the said Act, we have thought fit by another Order 
in Council, bearing date the twenty-fourth day of August last, to authorize our Governor, or, in his 
ahsence, our Lieutenant-Governor, or the person administ«'rmg the Government of our said Province of 
(Quebec, to fix and declare such day as he should judge most advisable for the commencement of the s.-vid 
Act within the Province of Upper Canada and the Province ot Lower Canada resix^ctively, and to tliat 
effect have, by our warrant to our right trusty and welMx^loved (4uy, Lord Dorchester, Captain-General 
and (TOvernor-in-Chief in and over our said Province of <.>uebec, or in his absence, to our Lieutenant- 
Governor or C(mimander-iu-C}iief of our said Proviiioe for the time being, under our signet and Royal 
sign-manual, bearing date at St. .Jarnes'b, the twelfth day of So|)tember last, signified our will and pleasure 
that he take the necessary measures accordingly : 

Know ye, therefore, that our trusty and well-beloved Alured Clarke, Esquire, our Lieutenant-Gov- 
ernor of our said Province of (Quebec, in the absence of our said Governor thereof, hath judged it most 
advisable to fix upon Monday, the twenty-sixth day of December next, for the commencement of the said 
said Act within the provinces aforei?aid resi>ectively ; and it is accordingly hereby declared that the said 
Act of Parliament, intituled, ** An Act to repeal certiiin parts of an Act passed m the fourteenth year of 
of His Maj<'3ty's reign, intituled * An Act for making more effectual provision for the government of the 
Province of Q^^hec North in America,' and to make further provision for the government of the said 
Province," shall commence within the said Provinces of Upper Canada and Lower Canada respectively, 
on Monday, the said twenty-sixth day of December, in this present year one thousand seven hundred and 
ninety-one, of which all our loving subjects, and all others concerned, are to take notice and govern 
themselves accordingly. 

In testimony whereof we have caused these our Letters to be made Patent, and the Great Seal of our 
said Province of Quebec to be hereunto affixed. Witness, onr trusty and well-beloved Alured Clarke, 
Eec^uire, our Lieutenant-Governor and Commander-in-Chief of our said Province of Quebw^ Major- 
General commanding our forces in North America, &c., &c., at our castle of St. Lewis in the City of 
Quebec, this eighteenth day of November, in the year of our Lord one thousand seven hundred and ninety- 
one, and in the thirty-second year of our reign. 

Hugh Finlay, A. C. 

Acting Secretary. 
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Mr. MowAT. — Yes, and all I have to make out with reference to the Hudson's- 
Bay Company is this, that its boundary does not extend to the territory now 
claimed by Manitoba. 

Lord Aberdare. — That is not so, because according to you this was a por- 
tion of old Canada, and not a portion of the Hudson's Bay Company's territory^ 
and is now a portion of Ontario. It is not a mere question of the western 
boundary, but a question of the northern boundary also. 

Mr. Mo WAT. — With due respect, this Case has not submitted the point. The 
Dominion has not concurred in anything being decided now except our ' western 
boundary, and therefore, though part of the argument goes beyond that, that has 
not to be decided now. 

Lord Aberdare. — A question as to the western boundary is how far north 
'L extends. 

Mr. Mow AT. — Yes, and therefore I have to prove that the Hudson's Bay 
territory did not come down to the most northern part that is in dispute between 
^fanitoba and Ontario. 

The Lord Chancellor. — Until we have direct evidence bearing on it, it is^ 
\ ncertain that the Hudson's Bay territory included Winnipeg Lake. 

• Mr. MowAT. — I think it is certain it did not include the Winnipeg Lake. 

Sir Robert Collier. — What you want to determine is the boundary 
between the two Provinces ; whether north, east, or west, it is the boundary 
between the two Provinces. That, you say in effect only makes it necessary to 
draw the western line. That is what we have to determine, the boundary line 
between the two Provinces of Ontario and Manitoba. 

Mr. MowAT. — Yes, and if I make out that the Hudson's Bay Company's 
territory did not extend to the old Manitoba, that is all I have to make out. I 
want to call your Lordships' attention to the fact, tirst of all, that this is 700 
miles from the Bay, so that unless it can be made out against me that the 
Hudson's Bay Company's territory came down as far as that — 

Lord Aberdare. — Old Manitoba is the Province included within this line — 
I mean the inner one [pointing on the map]. 

Mr. MowAT. — Yes. In regard to that part, there can be no difficulty, 
because the Dominion Act was confirmed by Imperial legislation. 

The Lord Chancellor. — Of course, in due order you must shew us 
whether light is to be attained from the boundary of the Hudson's Bay grant. 

Mr. Mow AT. — Yes ; perhaps I had better go into that now. The Hudson's 
Bay Company's charter is to be found at page 841.* 

♦The Royal Charter incorporating the Hudson's Bay Company, 2nd May, 1G70. 

[Extracts.] 

CHAKLE3 THE SECOND, by the Gracc of God, King of England, Scotland, France, and Ireland, Defender 

of the Faith, etc. 
To all to whom these presents shall come, greeting : 

Whereas our dear entirely beloved Cousin, Prince Rupert, Count Palatine of the Rhine, Duke of 
B&varia and Cumberland, etc. ; Christopher, Duke of Albemarle, William Earl of Craven, Henry Lord 
Arlington, Anthony Lord Ashley, Sir John Robinson^ and Sir Robert Viner, Knights and Baronets ; Sir 
Peter Colleton, Baronet ; Sir Edward Hungerford, Knight of the Bath : Sir Paul Neele, Knight ; Sir 
John Griffith and Sir Philip Carteret, Knights ; James Hayes, John Kirke, Francis Millington, William 
Prettyman, John Fenn, Esquires ; and John Portman, Citizen and Goldsmith of London, have, at their 
own great cost and charges, undertaken an expedition for Hudson's Bay, in the north-west jjartof America, 
for the diBCOvery of a new passage into the South Sea, and for the finding somp trade for furs, minerals, 
and other considerable commodities, and by such their undertaking: have already made such discoveries 
as to encourage them to proceed further in pursuance of their said design, by means whereof there may 
probably arise very great advantages to us and our kingdom. 

And whereas the said undertakers, for their further encouragement in the said design, have humbly 
besought us to incorporate th«m, and grant unto them and their successors the sole trade and commerce of 
all those seas, straits, bays, rivers, lakes, creeks, and sounds, in whatsoever latitude the^ shall be, that lie 
within the the entrance of the straits commonly called Hudson's Straits, together with all the lands, . 
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Your Lordships know that the validity of that charter has been very often 
questioned, but it has never been adjudicated upon. 

The Lord Chancellor. — I think on this occassion you can have nothing 
to do with any question as to its validity. 

Mr. Mow AT. — I will assume it is valid, and that the only question is, how far 
it extends. The object of the charter was trade. The grant of the lands appears, 
from the face of the instrumen.t to have been merely incident to the intended 
operations of the Company in the way of trade. It provides however for towns 
and villages, and colonies, and so on, on the lands that were granted to them. 
The language of the grant is very large ; it is to be found at page 344 : 

** And to the end the said Governor and Company of Adventurers of England 
trading into Hudson's Bay may be encouraged to undertake and effectually to prosecute 
the said design " — that is searching for the north-west passage—^** of our more especial 
grace, certain knowledge and mere motion, we have given, granted and confirmed, and by 
these presents, for us, our heirs and successors, do give, grant and confirm, unto the said 
Governor and Company, and their successors, the sole trade and commerce of all the 
seas, straits, bays, rivers, lakes, creeks, and sounds, in whatsoever latitude they shall be, 
that lie within the entrance of the straits commonly called Hudson's Straits " — 

oountries and territories upon the coasts and confines of the seas, straits, bays, lakes, rivers, creeks, and 
sounds aforesaid, which are not now actuallv possessed by any of our subjects, or by the subjects of any 
other Christian Prince or State. ♦ ♦ • ♦ ♦ 

And to the end the said Governor and Company of Adventurers of England trading into Hudson's 
Bay mav be encouraged to undertake and effectually to prosecute the said design, of our more especial grace, 
certain knowledge and mere motion, wb have given, granted and confirmed, and by these presents, for us, 
our heirs and successors, no give, grant and confirm, unto the said (Governor and Company, and their 
successors, the sole trade and commerce of all the seas, straits, bays, rivers, lakes, creeks and sounds, in 
whatsoever latitude thev shall be, that lie within the entrance of the straits commonly called Hudson's 
Straits, together with all the lands and territories upon the countries, coasts, and confines of the seal, 
bays, lakes, rivers, creeks and sounds aforesaid, that are not already actually possessed by or granted to, 
any of our subjects, or possessed by the subjects of any other Christian Prince or State, with the fishing 
of all sorts of fish, whales, sturgeons and all other royal fishes, in the seas, bays, inlets and rivers within 
the premises, and the fish therein taken, together with the royalty of the sea upon the coasts within the 
limits aforesaid, and all mines royal, as well discovered as not discovered, of gold, silver, gems and precious 
stones, to be found or discovered within the territories, limits and places aforesaid, and that the said land 
be from henceforth reckoned and reputed as one of our plantations or colonies in America, called 
**Ruprt's Land." 

And further we do, by these presents, for us, our heirs and successors, make, create, and constitute 
the said Governor and Company for the time being, and their successors, the true and absolute lords and 
proprietors of the same territory, limits and places, and of all other the premises, saving always the 
faitt), allegiance and sovereign dominion due to us, our heirs and successors, for the same, to have, holp, 
possess and enjoy the said territorv, limits and places, and all and singular other the premises hereby 
granted as aforesaid, with their and every of their rights, members, jurisdictions, prerogatives, royalties 
and appurtenances whatsoever, to them the said Governor and Company, and their successors for ever, to 
BE HOLDEN of US, our heirs and successors, as of our manor of East Greenwich, in our county of Kent, in 
free and common soccage, and not in capite or by Knight's service, yielding and paying yearly to us, our 
heirs and successors, for the same, two elks and two black beavers, whensoever and as often as we, 
our heirs and successors, shall happen to enter into the said countries, territorieb and regions hereby 
granted. ♦♦♦•»♦♦•* 

And furthermore, of our ample and abundant grace, certain knowledge and mere motion, WK have 
granted, and by the»e presents, for us, our heirs and miccessors, no grant unto the said Governor and 
Company, and their succe.^sors, that they and their successors, and their factors, servants and agents, for 
them and on their behalf, and not otherwise, shall f«»r ever hereafter have, use and enjoy, not only the 
whole, entire, and only trade and traffic, and the whole, entire, and <inlv liberty, use and privilege of 
trading and traffickinj? to and from the territory, limits and places afore,8aid, but also the whole and entire 
trade and traffic to and from all havens, bays, creeks, rivers, lakes and seas, into which they shall find 
entrance or passage by water or land out of the territories, limits and places aforesaid ; and to and with 
all the natives and people inhabiting, or which shall inhabit within the territories, limits and places afore- 
said ; and to and with all other nations inhabiting any the coasts adjacent to the said territories, limits 
and places which are not already possessed as aforesaid, or whereof the sole liberty or privilege of trad<* 
and traffic is not granted to any other of our subjects. * * ♦ ♦ « 

And moreover, our will and pleasure is, and by these presents, for us, our heirs and successors, we do 
GIVE and grant unto the said Governor and Company, and their successors, * * * , that it shall 
and may be lawful to and for the said Governor and Company, and their successors, from time to time, and 
at all times from henceforth, to erect and build such castles, ftjrtificatjons, forta, garrisons, colonies or 
plantations, towns or villages, in anv parts or places within the limits and bounds granted before in Uiese 
presents unto the said Governor and Company, as they in their discretion think fit and requisite. * * 

In Witness whereof we have caused these our Letters to be made Patent. 

Witness ourself at Winchester, the 2nd day of May, in the two-and-twentieth year of our reign. 

By Writ of Privy Seal. Pioott. 
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So far the grant is of the sole trade and commerce, and I believe it is now well 
recognized that to that extent the charter was void, but not in regard to what 
follows : 

'* Together with all the lands and territories upon the countries, coasts, and confines 
of the seas, bays, lakes, rivers, creeks, and sounds aforesaid, that are not already actually 
possessed by or granted to any of our subjects, or possessed by the subjects of any other 
Ohristian Prince or State," 

with the right of fishing, and so on. 

Lord Aberdare. — And the right of mines. 

Mr. Mow AT. — Yes. 

The Lord Chancellor. — 

** And that the said land be from henceforth reckoned and reputed as one of our 
plantations or colonies in America, called ' Rupert's Land.' " 

Mr. MowAT. — Yes, arid then it goes on : 

** And further we do, by these presents, for us, our heirs and successors, make,^ 
create and constitute the said Governor and Company for the time being, and their 
sacoessors, the true and absolute lords and proprietors of the same territory, limits and 
places, and of all other the premises, saving always the faith, allegiance and sovereign 
doaiinion due to us, our heirs and successors, for the same. To have, hold, possess and 
enjoy the said territory, limits and places, and all and singular other the premises 
hereby granted as aforesaid, with their and every of their rights, members, jurisdictions, 
prerogatives, royalties, and appurteniginces whatsover, to them the said Governor and 
Oompany, and their successors forever, to be holden of us, our heirs and successors," 

and so on. That is the grant. 

The Lord Chancellor. — It is a grant of all unsettled lands, distinctly^ 
described as being upon the countries, coasts and confines of certain seas. 

Lord Aberdare. — And rivers too.. 

The Lord Chancellor. — Yes. 

Mr. MowAT. — Your Lordships know that a great many charters were issued, 
about this period, of land in North America, then newly discovered, and in the 
possession of savages. The land was unknown, and the charters are very large 
in the powers which they give, and in the extent of land which they purport to 
grant. Every one of them, I think, was more definite than this charter is ; and 
the construction which has been placed upon them is, that they entitled the 
grantees to whatever lands they should discover and appropriate, by those means 
which are recognized in international law as sufficient for that purpose, in the 
case of a desert country. It is not mere discovery which gives property in a 
territory of this kind, but it is clearly settled now that more than discovery is 
required, — possession, occupation, and other things, are necessary as well. 

The Lord Chancellor. — That may or may not be material in an interna- 
tional question, but is it material for our present purpose ? We want to know 
what is to be settled between these two provinces. Take Sir Guy Carleton'.** 
commission : there the expression is " territory granted." 

Mr. MowAT. — Yes, my Lord, and I submit that that means effectually granted. 

The Lord Chancellor. — But it does not contemplate any international 
question. 

Lord Aberdare. — Besides, the "occupation" would be occupation of the 
hunters ; who went all round taking beavers and elks. 

Mr. Mow AT. — But the Company did not do that — they did not leave the shores 
of the Bay. I can shew your Lordship, beyond any sort of doubt, that until a 
considerable time after the cession of 1763, when the right to trade in the interior 
accrued to them m common with other British subjects, the Hudson*s Bay Com^ 
pany never did that. 
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Lord Aberdare. — They did not occupy all at once. 

Mr. Mow AT. — They occupied no part of it. They erected what were called forts, 
that is, trading posts, made suflSciently strong to resist attacks by the Indians of 
Hudson's Bay. They had a few such posts on Hudson's Bay, and they traded only 
with those Indians who came there. They did not go into the country at all. 

The Lord Chancellor. — But your proposition is that the words of the Act, 
which speaks of " territory granted to the Merchants Adventurers of England 
trading to Hudson's Bay," really relate to nothing except a few forts upon the 
Hudson's Bay — is that it I What is the subject which these words, according to 
the ordinary principles of construction, are intended to describe ? 

Mr. MowAT. — What I say is, that under these words no interest passed which 
did not belong to the Crown. 

The Lord Chancellor. — But the words are, from the conflux of the 
Mississippi and Ohio rivers *' to the southern boundary of the territory granted " 
— where do you claim that southern boundary to be ? 

Mr. MowAT. — I think it is the southern boundary of such territory as they 
may have appropriated under the powers which the charter gave to them. 

The Lord Chancellor. — How it is possible that such construction can be 
put upon it, I cannot conceive. 

Lord Aberdare. — That would be limiting them as much too much, as the 
other construction would perhaps too little. 

Mr. Mow AT. — In any case, there is a difficulty in determining where that 
boundary is. 

The Lord Chancellor. — But you must point out something definite that 
is there, describing it. Supposinsf you can ascertain the boundary which had 
been granted, that would be one thing. 

The Lord President. — Do you mean that they lost their grant by not 
acting upon it ? 

Mr. MovvAT. — Yes, I do mean that ; or rather that the grant was to be com- 
mensurate only with their actual appropriation or possession. 

The Lord Chancellor. — But, then, if that were sound in law it would not 
have anything to do with us here. This is a boundary dispute. 

Lord Aberdare. — Surely when they leave ofl^ at this point of the Mississippi, 
and then speak of going north to the Hudson^s Bay territory, they mean some- 
thing within reasonable limits, not traversing over hundreds of miles. 

Mr. Mow AT. — Which are the words your Lordship refers to ? 

Lord Aberdare. — I mean the various definitions which you have given to 
us, in order to make out that your western boundary under the Act went westerly 
of a line drawn north of the confluence of the Mississippi and the Ohio, and 
to a certain point west of the Lake of the Woods, and from thence to the point 
of intersection with the southern boundary of the Hudson's Bay territory. Now 
the southern boundary of the Hudson's Bay territory would be close to the 
Hudson's Bay itself probably. 

Mr. Mow AT. — Quite so, my Lord. 

Lord Aberdare. — Well, surely, they must have had in their contemplation 
some other territory than that. 

Mr. Mo WAT. — But that expression was used because it was not known how 
far the Hudson's Bay territory extended. It was always a matter of question. 
"The Hudson's Bay Company had never taken possession there. 

Sir Montague Smith. — This is as indefinite as it can be. 

Mr. MowAT. — It is extremely indefinite ; and, my Lord, it must be made 
definite, I submit, by knowing to what extent the Huoson's Bay Company were 
<jentitled to that territory. 
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The Lord Chancellor. — But if it was a grant of everything which had not 
been ceded to or was not in the occupation of some other European countries, is 
it material whether it was disputed by France or Portugal or any other nation ? 
Is that question material here ? 

Lord Aberdare. — It was disputed by France. 

Mr. MowAT. — Yes, my Lord, it was disputed by France ; and I can shew that 
France became the actual owner of all this territory. 

Lord Aberdare. — The Treaty of Utrecht speaks, T think, of things being 
** restored " to the English Government, and not " ceded," shewing that the 
English Government claimed all these things that France had been claiming. 

Mr. MowAT. — The despatches on both sides shew that they did not attach 
any special meaning to the use of the one word rather than the other, and it 
wa5 rather a matter of sentiment and prejudice in introducing it than anything 
else. The correspondence shews that clearly.* 

There are several considerations which, I think, warrant us in the view we 
take. I think I ciin shew your Lordships that all the country, except some of the 
territory around Hudson's Bay, did belong to France ; that they did occupy it, 
and did possess it, and did own it, and did claim it, and that their right to it was 
not matter of dispute between England and France. Then I would submit that 
the words to which your Lordship refers, " territory granted," plainly were 
intended by parliament to be confined to territory which the Hudson's Bay 
Company owned. 

Why was the territory excluded from Quebec ? It • was because the 
Hudson's Bay Company had powers of government within the territory which 
belonged to them, and therefore there was no necessity for including such 
territory in Quebec. But if the terms of their grant had given them a larger 
territor}' than they had appropriated, or become owners of — if the terms of the 
grant were such that it might cover territory which belonged to France, and 
which was ceded to England, in 1763, by France, the title to which came to 
England through France — that territory would certainlj'' not have been excluded 
from Quebec, and the reason for excluding it would not have applied. There 
was a reason for excluding territory in which there was government under the 
Hudson's Bay Company, but there was no reason for excluding territory which 
the Hudson's Bay Company under the circumstances had no jurisdiction over; 
and therefbre I say that the words should be construed as meaning territory 
owned by the Hudson's Bay Company ; territory to which they had perfected 
their title ; territory which was theirs, and which therefore would not come 
within the cession of territory made in 1763 by France to England. Whatever 
was ceded by France to England, whatever was in such a position that the title 
to it arose from that cession, was not to be regarded as territory which was to be 
excluded under those words from the new Province of Quebec. 

Lord Aberdare. — You contend that everything that was not actually 
occupied, in the sense in which you limit the word occupation, by the Hudson's 
Bay Company, was a portion of French territory. 

Mr. Mo WAT. — ^There was this desert country unoccupied, and by the laws 
applicable to such cases, as recognized by European nations, it could be appropriated, 
by any nation. The discoverer is entitled to a moderate time for the purpose 
of making his title good by occupation and so on, but in this case the Hudson's 
Bay Company were not the discoverers or occupiers of any territory which 
Manitoba now comprises. The company through none of their agents had 
penetrated this territory which is now in dispute. France on the contrary entered 

* The Torcv-Prior-Bolingbroke correspondence, 1712-13, printed in JoinI App., pp. 500-002, and 
extracts from which are given post, p. 118. 
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into the country, erected forts and posts, and in this way, and by its ti*aders and 
trading companies, had as effectual an occupation as the circumstances permitted^ 

Lord A3ERDARK — Up to what time do you go on to say the Hudson's Bay 
Company never penetrated ? 

Mr. MowAT. — They never penetrated until long after 1774. What took 

flace was this : — After the cession of 1763 the French abandoned the country, 
t had been ceded to England. The French posts were under the com- 
mand of French officers generally, and they gave up those posts, some of 
them when they were demanded, and others they abandoned without a 
demand. Their Canadian engages, however, with many French and Canadian 
gentlemen of good family, remained behind in the settlements that had been 
formed, and continued, in a certain degree, to prosecute the fur trade. Then 
the English people from Canada and the other Provinces went into this 
territory, and began trading with the Indians, and re-established some of the 
French forts, built others, and occupied the territory even in a fuller way than the 
French themselves had done ; and it was not until the effect of all this was very 
much felt by the Hudson's Bay Company, 'that they entered into this territory 
at all, or sent any of their servants or employees into it. The English traders 
began to form companies, and there was also trading by individuals; but ultimately 
they were all united into a company called the North-West Company, whose 
operations were very extensive. Then the Hudson's Baj' Company followed 
these, and after a time began to erect posts where this company had erected them. 
Things went on without any serious quarrelling between the two companies, until 
the Earl of Selkirk took an interest in the Hudson's Bay Company, somewhere 
in the early part of this century. The disturbances then became formidable. 
But not until the latter part of the last century, and until after all these acts, 
after the cession to England, after England became the proprietor of the 
territory — through France, and not through the Hudson's Bay Company at 
all— did the Hudson's Bay Company go into the interior. They have ad- 
mitted that. We have got proofs from themselves that they had never 
gone into the territory at all, but had made use of tlieir posts along the 
Bay for the purpose of trading there with such Indians as they could get to 
oome to them. On the other nand, the French before the cession, and British 
subjects, English and French, after the cession, went into the territory, settled 
there, established themselves there in various ways, and traded with the Indians 
there. 

There were two purposes to be served by the charter. One was the pur- 

fose of trading, and the other was the purpose of forming settlements. What 
submit is, that the Hudson's Bay Company never made use of the charter for 
the. purpose of settlement at all. They do not appear to have sold a single foot 
of land, or pretended to sell it, or pretended to occupy it for the purpose of 
colonization or settlement, from 1670, when tlieir charter was granted, until 
a large grant was made by the Company, in 1811, to the Earl of Selkirk* 
nearly 150 years after this charter was made. 

Now, my Lords, what is it that is contended for as against Ontario ? It is 
contended that under the words of this charter the whole of the territory 
washed by the rivers that fall into Hudson's Bay became the property of the 
company — consisting of about one and a half million square miles ; that they were 
entitled to keep out of it everybody else ; that the effect of the charter was to 
entitle them to keep it in the condition in which it then was, without settlement 
at all. The company did not want it settled ; it was not their interest to have it 
settled. I am not blaming them for this ; they had a right to pursue their own 
interests in the way best fitted to promote them, but the fact is that it was against 
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their interest to have the country settled, and they maxle no attempt, nor i>reteDded 
to make any attempt, to settle it until differences arose quite recently — during the 

J>resent century. So that for 150 years they had made no use of their charter 
or the purpose of settlement, and did not possess themselves of any of these 
lands. 

This long course of proceeding on their part is sufficient, I submit, under the 
authorities, to shew that this land did not belong to them, and that this land is 
not to-be treated now as belonging to them. 

The Lord Chancellor. — Surely that does not bear upon the question. The 
question we have to consider here is what is the meaning of the boundary of 
Canada, as defined by the Acts of Parliament and the Treaty of 1783. 

Mr. Mow AT. — What I submit is, that when the Act of Parliament says that 
the boundary of Quebec is to extend to the territory granted to the Hudson^s 
Bay Company, that means effectually granted to the Hudson's Bay Company — 
territory which the charter, under the circumstances, had the eft'ect of vesting in 
the Hudson-'s Bay Compcuiy. I cannot conceive that any other way of construing 
the statute is possible. It is not what loose general words may have been used — 
more vague than are to be found in any other charter — but what the effect of 
those words is. Was the grant effectual ? Did the interest paas ? What is the 
territory the title to which passed under the charter ? All these considerations 
bear upon the point. Under this charter, no territory passed except what the 
company chose to appropriate and acquire the sovereignty of for the nation. 
There has been no case that I have been able to discover — I have heard of no 
case — in which to any of these old charters an effect was given beyond territory 
which the grantees themselves acquired by those means. It was never considered, 
in dealing with the territory embraced in them, that lands or territories were 
included which the company did not appropriate and make their own in that 
way. So far from its being considered that those charters granted any territory, 
we find English monarchs from time to time granting new charters covering the same 
territory, the general effect ascribed to them being that, notwithstanding the 
general words contained in them, they were not to be considered as really con- 
veying anything beyond what the companies would appropriate in the way 
required by international law for the purpose of giving a title. 

I submit that when we speak of an instrument granting, the necessary mean- 
ing must be, effectually granting : and if I can make out that this charter did not 
effectually grant certain territory, I make out all that is necessary for the purpose 
of limiting the territory of the Hudson's Bay Company to what was effectually 
granted. 

Sir Montague Smith. — It expressly excludes territories occupied by any 
other Christian princes — meaning France ; but have you any means of shewing 
to what extent the French did occupy ? 

Lord Arerdare. — The French constantly occupied : yuu will see that if you 
look at this map [the Ontario boundary map of L'^'S^]. 

The Lord Chancellor. — [Ex<iming anotlier map.] From this map it ap- 
pears that " Rupert's Land " was the known denomination of a large district in 
North America — the same denomination as we have in the Hudson's Bay charter. 

Mr. Mo WAT. — But are we to be bound by this map ? It is a map prepared 
at the instance of the Company, to shew the territories claimed by them as 
Rupert's Land.* 

The Lord Chancellor. — I do not say that I look upon this map as provin2: 
the absolute boundary, but it does seem legitimate to refer to it as against tie 

* Arrowsmith'B "Map of North America" attached to the Report from the Select Comiuittee of the 
House of Commons on the Hudson's Bay Company, 1S57. 
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extraordinary idea you are suggesting, that we should limit what is described in 
the boundary words by considering what might or might not have been the legal 
rights of the Hudson's Bay Company if they had been contested. 

Mr. Mow AT. — But your Lordship will find a great many more maps which 
treat the territory which is now Manitoba, as being Canada. You will find per- 
haps ten maps describing it in that way for one in which it is called Rupert's 
Land. 

The Lord Chancellor. — If we have any map of any antiquity, E do not 
see why we should not look at it. I do not say now what decision we might 
come to upon it, but for you to contend that Rupert's Land means nothing at all 
is most extraordinary. 

Mr. MowAT. — I "do not contend that, but I say Rupert's Land does not come 
down to this region. 

The Lord Chancellor. — If you can make that out, well and good, but your 
general proposition that we can use only maps which shew something which was 
actually settled and in colonization by the Hudson's Bay Companjr is absurd 
almost on the face of it. 

Mr. MowAT. — Probably that may be stating the case too strongly. What I 
meant to put was that the Hudson's Bay territory did not come down to that 
now in dispute between Ontario and Manitoba. 

The Lord Chancellor. — That is another proposition. 

Mr. MowAT. — Then, my Lords, I think it will be convenient if your Lordships 
will allow me to shew your Lordships what the evidence is as to this matter. 

These old charters are always governed, I apprehend, by the consideration of 
what was done under them. The charters referring to the newly discovered 
America particularly require a construction of that kind, but I understand that 
that is the general rule in regard to all the old grants — that what was possessed 
under them is extremely material in determining what they are to be considered 
as covering. 

Now I wish to shew your Lordships what the Hudson's Bay Company pos- 
sessed under this charter, and then your Lordships will consider how far they had 
the effect of entitling the other side to say that the land and territories in ques- 
tion were effectually granted or not under those words. I think your Lordships, 
on consideration, will say that no territory will be excluded from Quebec as 
belonging to the Hudson's Bay Company, or included in their charter, if the Hud- 
son's Bay Company had not so acted as to entitle themselves to that territory 
and to govern it ; otherwise Parliament would be leaving that territory without 
any government, and it is perfectly certain that they did not intend to do that. 

The Lord Chancellor. — But if it was inhabited only by savages ? 

Mr. MowAT. — It was inhabited by French colonists. It would be conven- 
ient if your Lordships would allow me, first to shew what the Hudson's Bay 
Company did, and then what the French were in possession of. Upon this point 
there is a great deal of evidence, but the result of it all is to make the point very 
clear — so clear that I think your Lordships will assume it in the remainder of the 
discussion. There are proofs of all kinds. There are proofs from the English 
standpoint, there are proofs in French documents, and there are proofs also to be 
found in the documents of the old Province of Canada, and of the Dominion of 
Canada itself. 

In the first place, take the Hudson's Bay Company' 's own statement of their 
title, in 1700, after the Treaty of Ryswick. Your Lordships will find it at page 
560, of the Joint Appendix : 

" It was then, after the happy restoration of King Charles the Second, that trade 
and commerce began to revive, and in particular that noblemen and other public-spirited 
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Englishmen, not unmindful of the discovery and right of the crown of England to those 
parts in America, designed, at their own charge, to adventure the establishing of a regular 
and constant trade to Hudson's Bay, and to settle forts and factories, whereby to invite 
iihe Indian nations, (who live like savages many hundred leagues up the country), down 
to their factories, for a constant and yearly intercourse of trade, which was never 
attempted by such settlements, and to reside in that inhospitable country, before the 
aforesaid English adventurers undertook the same." 

Then, my Lords, at page 580, is this communication from Captain Middleton 

Xo Mr. Dobbs, of January, 1742-3, he says : 

** I have seriously considered your proposition of laying open the Hudson's Bay 

"trade, and settling the country higher up, upon those great rivers which run into the bay, 
and though I may agree with you in the great advantage the public would receive from 
such a settlement (could it be made), both qa to their trade and the cutting off communi- 
cation with the Mississippi, yet I must declare my opinion that it is altogether impracti- 
cable, upon many accounts; for I cannot see where we could find people enough that would 
be willing or able to undergo the fatigue of travelling in those frozen climates, or what 
encouragement would be sufficient to make them attempt it, with such dangerous enemies 
on every side ; no Europeans could undergo such hardships as those French that intercept 
the English trade, who are inured to it, and are called by us wood-runners (or coureurs 
des bois), for they endure fatigue just the same as the native Indians, with whom they 
have been mixed and intermarried for two or three or more generations. As to the 
rivers you mention, none of them are navigable with anything but canoes, so small that 
they carry but two men, and they are forced to make use of land carriages nearly the 
fourth part of the way, by reason of waterfalls, during that little summer they enjoy. 
Out oi 120 men and officers the company have in the bay, not five are capable of 
venturing in one of those canoes, they are so apt to overturn and drown them. Many of 
our people have been 20 years and upwards there and yet are not dexterous enough to 
manage a canoe ; so there would be no transporting people that way." 

Sir Montague Smith. — But after all, what is this ? 

Sir Robert Collier. — It is a statement by Middleton, who was " a Com- 
mander in the Royal Navy, who had served as master in the employ of the 
Hudson's Bay Company for many voyages." 

Mr. MoWAT. — It is an historical statement. 

The Lord Chancellor. — The general fact is not in dispute, that the manner 
in which the Hudson's Bay Company acted under their grant was to send hunters 
to get furs into the interior, holding certain communications and relations with 
the natives, and having certain forts in positions which they found convenient. 
I suppose that is so very well known that it is not likely to be brought into dis- 
pute. The bearing of the context is what I do not understand. 

Mr. MowAT. — They did not send men into the interior in the way your Lord- 
ship suggests. 

The Lord Chancellor. — To such places as they thought convenient, whether 
in the interior or not. 

Mr. MowAT. — Yes. 

Lord Aberdare. — Some two or three hundred miles further up I see a fort 
erected by them before 1742. 

Mr. MowAT. — Yes, Fort Henley, which is stated to have been not more than 
half that distance up the Albany River. That is the only one they then had 
away from the shores of the Bay. 

It is perfectly clear, I submit, that it was not intended to give to the 
grantees any power of interfering with other nations. It was not intended 
by this charter to grant them any territory which would interfere with other 
nations. 

The Lord Chancellor. — What was already settled is expressly excluded. 
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Mr. Mow AT. — Am I limited to that view of the matter, that it was only what 
was then possessed by any European nations ? 

The Lord Chancellor. — As far as the construction of the charter is con- 
cerned, you certainly are. You are at liberty to say if afterwards any European 
nations settled and acquired certain territory, and it was recognized. The charter 
might not stand in the way of that. That is another matter. 

Mr. Mow AT. — Could it be said of any instrument that it granted what it- 
did not eflFectually grant ? 

The Lord Chancellor. — What is an effectual grant ? 

Mr. MowAT. — A grant so as to convey a title. 

The Lord Chancellor. — There is nothing about title. It is a grant of land 
within certain bounds. I think you are travelling into a question which ha& 
little relevancy to the matter in hand, namely, whether or not they did those 
things which were necessary to give them a good title to the whole territory 
which they claimed. 

Mr. Mow AT. — We have been considering those words as meaning effectually 
granted. 

The Lord Chancellor. — They cannot mean that when used as boundary 
words. That would be raising all sorts of law and fa<;t, which would make them 
perfectly useless. 

Mr. Mow AT. — Taking the other view, it is extremely uncertain how far the 
territory extended. 

The Lord Chancellor. — The question of fact, investigate by all means; 
but we are not assisted, to my thinking, in the investigation of the question of 
fact ty entering into questions of law, and whether they were guilty of default 
or not in not doing things which would be necessary to complete their title. 

Mr. Mow AT. — Nothing could be more uncertain than to say that all territory 
is conveyed " upon the confines " of a country. What does that mean ? Does it 
mean ten miles, fifty miles, or a hundred miles, or what does it mean ? 

Lord Aberdare. — I suppose in later days the Hudson's Bay Company entered 
their territory from the south ; first, I suppose they entered it through Hudson'a 
Bay, but afterwards from various parts of Canada. 

Mr. Mow AT. — Yes. They always entered it from the north at the time of the 
cession by France ; and for more than half a century afterwards they continued 
to do so. 

Lord Aberdare. — Is there any reason to suppose that that which they in later 
years occupied as their Hudson's Bay territory, and which extended to the south 
much farther than vou would admit, ought not to be considered as Hudson's Bay 
territory now for the purpose of this argument ? 

Mr. Mow AT. — It was always a matter of dispute, my Lord. After the cession 
of 1763, the English people going there from the Province of Canada, and the 
other provinces, always claimed a right to go there as to ungranted English 
territory. The claim of the Hudson's Bay Company was never acquiesced in. 
The reason why, after a time, there was no dispute, was that the Hudson's Bay 
Company took in, as partners, all other persons who were engaged in the trade,, 
and after they united their interests there was, for some time, no longer occasion 
for active dispute in regard to the matter. 

Lord Aberdare. — Taking your own argument, the land granted by the Hud- 
son's Bay Company to Lord Selkirk in 1814 comes to the bend of the Red River,, 
south of Manitoba. 

Mr. Mow AT. — At that time they were claiming the whole no doubt. 

After the North-West Company had occupied the territory as I have already 
mentioned, the Hudson's Bay Company began to follow them, and in that way 
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they did have, at a late period, a number of posts throughout that territory, and 
they had these at the time they made that supposed grant. Subsequently, in 
1821, the two companies united and jointly carried on the trade and held the 
posts which before had belonged to each separately. 

Lord Aberdare. — Is it supposed the Hudson's Bay Company would have 
made grants to Lord Selkirk, and claimed this country as their own, if the limits 
of Canaxla extended to the Lake of the Woods ? 

Mr. MowAT. — It was in dispute. 

Lord Aberdare. — Was the dispute followed up and enforced ? 

Mr. MowAT. — Yes ; so far that Lord Selkirk had to release to the company 
Any claim he had under his grant. He could make no use of it in view of the — 

The Lord Chancellor. — To what company — to the Hudson's Bay Company ? 

Mr. Mow AT. — Yes. 

Lord Aberdare. — Can it possibly be supposed, when that state of things was 
taking place, that that was considered Canada at that time ? 

Mr. MowAT. — I think I can shew your Lordship it was so. 

Sir Robert Collier. — That this was a grant not acquiesced in but disputed? 

Mr. MowAT. — Yes; disputed from the moment it was known; disputed 
actively. 

The Lord Chancellor. — By whom ? Was it disputed by the Government 
of Canada ? 

Mr. MowAT. — By the Government of Upper Canada, and by the Cana- 
dian companies and traders then in the territory. Lower Canada was not inter- 
ested. And the claim of the Hudson's Bay Company was not acquiesced in by 
the Imperial Government : they treated the Canadian traders and the Hudson's 
Bay Company as standing there on equality, as British subjects. 

The Lord Chancellor. — Where is that ? 

Mr. MoWAT. — For example, I may refer your Lordship to page 207 of the 
Joint Appendix. This is from the Adjutant-General's oflice, and is dated at 
Quebec, 17th April, 1816. It is one of a number of documents which shew that 
the Earl of Selkirk's claim was anything but acquiesced in on the part of the 
Government. Some of them go further than others on the subject, but they all 
shew that clearly enough : 

" Sir, — The Earl of Selkirk having represented to the Administrator in Chief, and 
Commanding General of the forces, that he has reason to apprehend that attempts may be 
made upon his life in the course of the journey through the Indian country which he is 
about to undertake. His Excellency has, in consequence, been pleased to grant his Lord- 
ship a military guard for his personal protection against assassination. This party, which 
is to consist of two sergeants and twelve rank and file of the Begiment De Meuron, in 
placed under your command, and I am commanded to convey to you the positive pro- 
hibition of His Excellency the Lieutenant-General commanding the forces, against the 
employment of this force for any other purpose than the personal protection of the Earl 
of Selkirk. You are particularly ordered not to engage yourself or the party under your 
command in any disputes which may occur betwixt the Earl of Selkirk and his engagh and 
^mploySs and those of the North -West Compsmy, or to take any part or share in any affray 
which may arise out of such disputes. 

" By such an interference on your part, you would not only be disobeying your instruc- 
tions, but acting in direct opposition to the wishes and intentions of the Government, to 
the countenance, support and protection of which each party has an equal claim." 

The North-West Company was insisting that the territory belonged to the British 
Crown for the general benefit of British subjects, and that the Hudson's Bay 
Company had no particular rights in it. The Earl of Selkirk was contending 
that they were exclusive owners. 
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I may also refer your Lordships to the correspondence between the Imperial 
and Canadian authorities, commencing at p. 142 ot the Ontario Appendix.* 

The Lord Chancellor. — What we want to know is whether when this 
arose, and those du^putes existed, the Government of Canada alleged that this 
territory belonged to them ? I can see no trace of that. So far as this has any 
bearing, it has a bearing the other way. 

Lord Aberdare. — As I understand, your argument is that these southern 
territories were only acquired by the Hudson's Bay Company by the union of 
the company with the North-West Company, and therefore could have formed no 
part of the Hudson's Bay territory such as is referred to in the definition of the 
boundaries of Canada in the Act of 1774. 

Mr. MowAT. — I do not know that it is quite that. The North- West Company 
were not entitled to the territory except as Canadians and all other British subjects 
were. They were merely claiming the common right of all British subjects as 
against the exclusive claims made by the Hudson's Bay Company. 

When afterwards they united with the Hudson's Bay Company, it was their 
common interest to exclude all except those who had united — all the important 
traders did unite ultimately. They found it was their common interest to do so. 
For a time there was no question raised as to jurisdiction or as to territory, 
the interest of the Canadian and Hudson's Bay companies being alike satisfied ; 
but by and bye it arose again. That is, it arose when other Canadian 
traders entered the country, and the Red River settlers desired to be freed from 
the domination of the united companies, and the Government of Canada cast 
about for new fields to satisfy the tide of advancing immigration. 

Sir Robert Collier. — Perhaps it might be convenient to go on with your 
general argument now. 1 only suggest that. 

Mr. Alow AT. — Yes, my Lord. 

If it is to be assumed, to have been made out, (whatever impoi^tance may appear 
to be attached to it from the authorities that I may present), that the Hudson's 
Bay Company had not gone beyond the shores of the Bay, and that they had not 
gone into the interior at all, then I need not trouble your Lordships with anything 
more upon that point; but I think it should be well understood to be so, whatever 
the effect of it may be. 

Lord Aberdare. — Up to 1774 ? 

Mr. Mow AT. — Yes, up to 1774. 

Lord A.BERDARE. —But surely it is a fair argument to say they were in con- 
tinued occupation oi terrioory after 1774, and that was pretty good evidence of 
what was originally granted to them by the charter, and understood to be granted 
to them by the charter. 

Mr. Mow AT. — Anyone might go in in thatway after 1774. All Her Majesty's 
subjects did go in. 

Lord Aberdare. — That is no proof they had a right to go in. 

Mr. MowAT. — Your Lordship is referring to the mere fact of possession and 
what it might shew. It was not by virtue of the charter the Cc^mpany went in. 
They, having gone there, in common with others of Her Majesty's subjects, without 
interference by anybody, and exercising no more rights than the other subjects 
of Her Majesty exercised, would not be held — 

Lord Aberdare. — It was the exercise of a right, and a very strong exercise, 
when, rightly or wrongly, they granted the large territory to the Earl of Selkirk 
in 1814. They were generally presided over by men of high position. 

• ThiB is a selection of papers relating to the Red River settlement and to the proceedings of Lord Sel- 
kirk to the westward of Lake Superior, 1816-1819, from ParliamenUry Papers, Imp. Ho. CJoms. 1819, No. 
21§, pp. 1, 4, 42, 66, 61, 62, 71, 72 ; Return, Imp. Ho. Corns. June 24, 1819, pp. 379, 280, 284, 285, 286. • 
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Mr. Mow AT. — No doubt. Latterly, the extent to which they made their claim 
was, that they were entitled under a principle of international law. There is no 
other groimd for it that I know of, but that they were entitled under principles 
of international law — that having the mouths of rivers they were entitled to their 
banks and to the whole territory they watered. 

Lord Aberdare. — More especially as those rivers and their banks were 
occupied only by wild Indians. 

Mr. MowAT. — That is the claim they made, and there is no other ground I 
know of on which they pretended they could claim this territory. The expressions 
in the charter might mean anything or nothing, they were so extremely vague, 
but the company latterljigBndeavoured to give definiteness to the^e expressions by 
taking that ground ; and of course the waters of this territory we are now speaking 
of do flow, after running a long distance, into Hudson's Bay. 

Charters, too, are to be taken most strongly in favour of the Crow^n always, 
and against the gmntees ; and a construction which claims (through the use of 
indefinite words of a very general kind, of which the courts have expressed their 
suspicion, and which they have limited very much in cases I may cite) that the 
Company were entitled to one million and a half of square miles of territory 
which they had never entered or gone upon, or used, and which other nations 
were occupying and having the advantage of, and which the Company were 
excluded fiom — 

Sir Montague Smith. — If you shew that the grant is limited to land that 
other Christian people were not occupying, there may be something in that 
argument. 

Mr. MowAT. — Yes. The actual possession by the French did not extend to 
the w-hole territory at the date of the charter, but it extended to the whole terri- 
toiy for half a century and more before the Hudson*s Bay Company pretended to 
have got any sort of possession, or to have gone into the territory for any puri)08e 
whatever. It was between a century and a century and a half after the French 
occupation began before the Hudson's Bay Company sent their men into this 
territory. Some of these things were established clearly and by witnesses so long 
ago as 1749. A committee of the Houso of Commons was appointed in that year 
for the purpose of investigating the whole question in regard to the Hudson's 
Bay Company. Witnesses were examined on all these points, and we have their 
testimony now. 

Lord Aberdare. — I have opened your book upon a letter of Mr. Merivale's 
to the Governor of the Hudson's Bay Company, written in 1858,* where he says, 
in dealing with their territory, some limitation must be placed, and Vancouver's 
Island must be excluded from their license. Does this not seem almost neces- 
sarily to imply that their territory extended enormously to the west, when he 
thinks it necessary to exclude Vancouver's Island ? Vancouver's Island is to be 
exempted from the license as already constituted into a colony. That is in 18S8. 

Mr. MowAT. — I shall be content with what has been awarded to us. I do 
not want to contend for anything more, if wo get what is awarded on the west as 
well as the north. It is very important that we should have the water line on 
the north, because an astronomical line is extremely inconvenient. The Hudson's 
Bay Company itself, in some discussions, declared it an impracticable thing to have 
an astronomical line on such large territory. It is a very costly thing to survey, 
too. Alaska is divided from Canada by an astronomical line. After it passed 
into the hands of the Americans it was proposed that the line should be surveyed 
and it was found it would cost an enormous sum to do it. In consequence of 

*The Under-Secretary of State for the Colonies to the Governor of the Hudson's Bay Company^ 
January 20th, 1858, Joint App. p. 221 ; Se«49. Paps. Can., 1858, vol. 16, No. 3. 
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that a temporary arrangement had to be made. It is important we should have 
the natural boundary which the award gives us, if we can establish to the satis- 
faction of your Lordships that we are entitled to that or more. 

With reference to your Lordship's observation about Vancouver's Island, per- 
haps I ought to mention that that was not claimed by the Hudson's Bay Com- 
pany under their charter, but under a license to trade,.which in fact gave them, 
jointly with the North- West Company, exclusive privileges of trade over the 
so-called Indian territories in North America — beyond what the charter had given 
them. 

Sir Robert Collier. — Have they a license to trade, independent of their 
charter ? 

Mr. Mow AT. — Yes. 

Sir Robert Collier. — When was the license to trade ? 

Mr. Mow at. — In 1821. 

Lord Aberdare. — That was no poi-tion of their territory. That was a portion 
of the English dominion over which they had an exclusive license. 

Mr. Mow AT. — Yes. This matter has been before a Parliamentary Committee. 
Your Lordship may wish to refer to the license. It is at page 421.* It was 

*Licrn8E of Exclusive Trade to thb Hudson's Bay Company and the North-West Compant, 

JOINTLY, 6th December, 1821. 

[Extracts.] 
George R. 

George the Fourth, by the Grace of God, of the United Kingdom of Great Britain and Ireland, King, 
Defender of the Faith. 

To all to whom these presents shall come, greeting : 

Whereas an Act passed in the second vear of our reign, intituled, " An Act for retrulating the Fur 
Trade, and for establishing a Criminal ana Civil Jurisdiction within certain parts of North America ; " 
wherein it is amongst other things enacted that [recites the Imp. Act, 1 and 2, Geo. 4, cap. 66.] 

And whereas the said Governor and Company of Adventurers of England trading into Hudson's B»y, 
and certain associations of persons trading under the name of the " North-West Company, of M<mtreal," 
have respectively extended the fur trade over many parts of North America, which had not been before 
exi)lored : And whereas the competition in the said trade has been found for some years past to be productive 
of great inconvenience and loss, not only to the said company and associations, but to the said trade in 
general, and also of great injury to the native Indians, and of other persons our subjects : And whereas the 
said Governor and Company of Adventurers of England trading into Hudson's Bay, and William M'Gillivray, 
of Montreal, in the Province of Lower Canada, esquire, Simon M'Gillivray, of Suflfolk Lane, in the City of 
London, merchant, and Edward EUice, of Spring Gardens, in the County of Middlesex, esquire, have 
represented to us that they have entered into an agreement, on the 26th day of March last, for putting an 
end to the said competition, and carrying on the said trade for 21 years, commencing with the outfit of 
1821, and ending with the returns of 1841, to be carried on in the name of the said Governor and Company 
exclusively : And whereas the said Governor and Company and William M'Gillivray. Simon M'Gillivray, 
and Edward Ellice, have humbly besought us to make a Grant, and give our Royal License to them jointly, 
of and for the exclusive privilege of trading with the Indians in North America, under the restrictions and 
upon the terms and conditions specified in the said recited Act : 

Now Know Ye, that we, being desirous of encouraging the said trade and remedying the evils which 
have arisen from the competition which has heretofore existed therein, do frant and give our Royal License 
under the hand and seal of one of our Principal Secretaries of State, to the said Governor and Company, 
and William M'Gillivray, Simon M'Gillivray, and Edward Ellice, for the exclusive privilege of trading with 
the Inlians in all such parts of North A.merioa to the northward and westward of the lands and territories 
belon$^ing to the United States of America as shall not form part of any of our provinces in North America, 
or of any lands or territories belonging to the said United States of Anoer ica, or to anv European government, 
state or power ; and we do by these presents give, grant and secure to the said Governor and Company, 
William M'Gillivray, Simon M'Gillivray, and Edward Ellice, jointly, the sole and exclusive privilege, for 
the full parioJ of 21 years from the date of this our Gr.int, of trading with the Indians in all such parts of 
North America as aforesaid (except as hereinafter excepted) 

And we do hereby declare that nothing in this our Grant contained shall be deemed or construed to 
authorize the s ud Governor and Company, or William M'GilHvi-ay, Simon M'GilUvray, and Edward ElUoe, 
or any person in their employ, to claim or exercise any trade with the Indians on the north-west coast of 
America to the westward of the Stony Mountains, to the prejudice or exclusion of any citizens of the 
United States of America who may be engagred in th«? said trade : Provided always that no British subjects 
other than and except the said Governor and Company, and the said William M'Gillivray, Simon M'Gillivray, 
and Edward Ellice, and the persons authorized to carry on exclusive trade by them on Grant, shall trade 
with the Indians within such limits during the period of this our Grant. 

Given at our Court at Carlton House, the 5th day of December, 1821, in the second year of our reign. 

By His Majesty's command, 

Bathubst. 
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granted on the 6th of December, 1821, when all the companies united in a gen- 
eral body, it being a powerful one, and no opposition was made to their getting 
an exclusive right to trade over the whole territory ; and this license was renewed 
on 30th May, 1838, for another term, and no question of jurisdiction arose for a 
considerable time afterward. The new license is at page 423.* 

Lord Aberdare. — Suppose that to be the case ; turn to page 223, where you 
will see an answer to Mr. Merivale's letter.-f* It indicates what they are ready to 
give up, and it is giving up not a license but actual territory, because it says : 

^* In communicating this assent on the part of the Hudson's Bay Compcmy, it is, 
however, right to notice that the territories mentioned as those that may probably be 
first desired by the Government of Canada, namely, the Red River and Saskatchewan 
districts, are not only valuable to the Hudson's Bay Company as stations for carrying on 
the fur trade, but that they are also of peculiar value to the company as being the only 
source from which the company's annual stock of provisions is drawn." 

All that shews they claimed a territorial right over these regions, and attached 
importance to their surrender. The Red River and Saskatchewan districts are 
both far beyond that region. 

Mr. MowAT. — My observation referred to Vancouver's Island. 

Lord Abebidare. — I admit that I was surprised to find Vancouver's Island 
need not be mentioned; but we come now to the Red River, and to the 
Saskatchewan districts, which are far west of Manitoba, and from the letter of Mr. 
Merivale one sees the Hudson's Bay Company treat that as part of their territory. 

Mr. MowAT. — Yes. 



* The new License^ dated SOth May, 1838, issued in favour of the Hudson's Bay Company, which 
now, by an amalgamation of inteiests. represented also the North-West Company. After reciting the 
Imp. A]ct, 1 and 2 Vict., cap. 66, and tne former license, it proceeds : 

**Ana whereas the said Grovernor and Company have acquired to themselves all the rights and interests 
of the said William M'Gillivray, Simon M'GilRvray and Edward Ellice, under the said recited grant, and 
the said Governor and Company having humbly brought us to accept a surrender of the said grant, and 
in consideration thereof to make a grant to them, and give to them our Royal License and authority, of 
and for the like exclusive privilege of trading with the Indians in North America, for the like period and 
upon similar terms and conditions to those specified and referred to in the said recited grant ; Now, ^ow 
ye, that in consideration of the surrender made to us of the said recited grant, and being desirous of 
encouraging the said trade, and of preventing as much as possible a recurrence of the evils mentioned or 
referred to m the said recited firrant ; as also in consideration of the yearly rent hereinafter reserved to us : 
We do hereby ^prant and give our License, under the hand and seal of one of our Principal Secretaries of 
State, to the said Governor and Company, and their successors, for the exclusive privilege of trading with 
the Indians in all such parts of North America, to the northwajrd and to the westward of the lands and 
territories belonging to the United States of America, as shall not form part of any of our provinces in 
North America, or of any lands or territories belonging te the said United States of America, or to any 
European government, state or power, but subject nevertheless as hereinafter mentioned : And we do by 
these presents give, mnt and secure to the said Governor and Company, and their successors, the sole and 
exclusive privilege, tor the full period of 21 years from the date of this our grant, of trading with the 
Indians in all such parts of North America as aforesaid (except as hereinafter mentioned) ; 

But we do hereby declare, that nothing in this our grant contained, shall be deemed or construed to 
authcrize the said Governor and Company, or their successors, or any persons in their employ, to claim or 
exercise any trade with the Indians on the north-west coast of America to the westward of the Stony 
Mountains, to the prejudice or exclusion of any the subjects of any foreign states, who, under or by force 
of any convention fer the time being between us and such foreign states, respectively, may be entitled to 
and snail be engaged in the same trade. * 

** Provided, neverthelees, and we do hereby declare our pleasure to be^ that nothing herein contained 
shall extcokl or be construed to prevent the establishment b^ us, our heirs or successors, within the territories 
aforesaid, or any of them, of any colony or colonies, province or provinces, or for annexing any part of the 
aforesaid territories to any existing colony or colonies to us, in right of our Imperial Crown, belonging or 
for constituting any such form of civil government as to us may seem meet, within any such coiony or 
colonies, province or provinces : 

"And we do hereby reserve to us, our heirs and suocessors, full power and authority to revoke these 
presents, or any part thereof, in so far as the same may embrace or extend to any of the territories afore- 
said, which may hereafter be comprised within any colony or colonies, province or provinces as aforesaid * 

"It being, nevertheless, hereby declared, that no British subjects other than and except the said 
Qovemor and Com^Mmy, and their successors, and the persons authorized to carry on exclusive trade by 
them, shall trade with toe Indians during the period of this our grant within the limits aforesaid, or within 
that part thereof which shall not be comprised within any such colony or provinee aforesaid.** 

t The Governor of the Hudson's Bay Company to the Colonial Secretary, 21st January. 1858 »m« 
Paps. Can., 1868. Vol. 16, No. 8. "" ^' '^^^^ 
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Lord Aberdark — That is enough for me ; that goes far beyond the territory 
granted to Lord Selkirk. 

Sir Robert Collier. — Tt goes further to the west. 

Lord Aberdare. — Therefore the Colonial Office at that time must have 
admitted that they had territorial rights in this country. 

Mr. Mowat. — But this is a letter from the Company to the Colonial Sec- 
retary. 

Lord Aberdare. — To the Colonial Secretary in answer to his letter, in which 
he suggests that there should be certain surrenders. 

The Lord Chancellor. — What is of more importance is Mr. Merivale s own 
letter, to which this is a reply, at page 222, in wnich he says, in the seventh 
paragraph : 

** It is stated in the report" — the report that is referred to is that of a select com- 
mittee of the House of Commons — *^ that the districts likely to be required for early occupa- 
tion are those on the Red River and Saskatchewan. If that should be the case, the por- 
tion of territory thus generally indicated should be rendered free for annexation to 
Canada." 

Lord Aberdare. — ^Canada is there being treated as external to this country. 

The Lord Chancellor. — That is a report of a committee of the House of 
Commons, specially appointed to inquire into this matter, and certainly not in • 
the special interests of the Hudson's Bay Company. 

Mr. Mowat. — But, my Lords, would that mean anything more than that that 
was part of what was claimed by the Hudson's Bay Company? 

The Lord Chancellor. — It was certainly not at that time part of Canada. 

Lord Aberdare. — It is treated as being external to Canada altogether. 

Mr. Mowat. — It would seem to be treated as being external to Canada ; 
but it is an observation which might be made even if it was understood that it 
was a part in dispute, but whether in dispute or not that it should be annexed to 
Canada. There is nothing in the letter incompatible with the view that, upon a 
determination of the boundaries, these districts might be found to be within the 
limits of Canada ; and the question of referring the boundary to the Judicial 
Committee for decision is actuallv discussed in the letter. Then if your Lordships 
take other passages you will fina my construction made dear. For instance, take 
the letter of the Colonial Secretary to the Governor-General, at page 224, with 
which was transmitted the correspondence between the Colonial Office and the 
company already adverted to. We find him stating this: 

*< I do not propose to discuss the question of the validity of the claims of the com- 
pany, in virtue of their charter, over the whole territory known as Rupert s Land." 

Lord Aberdare. — Over the whole territory? 
Mr. Mowat. — ^Yes: 

" Her Majesty's Government have come to the conclusion that it would be impossible 
for them to institute proceedings with a view to raise this question before a legal tribunal, 
without departing from those principles of equity by which their conduct ought to be 
guided. If, therefore, it is to be raised at all, it must be by other parties on their own 
responsibility." 

Lord Aberdare. — But the very expression "the whole territory" assume* 
that a very large portion of the territory at any rate was their due. It would 
be very difficult to hold that that was to restrict them to a very small portion 
indeed — the immediate neighbourhood of their own trading forts. 

Mr. Mowat. — At all events, it seems clear, taking the whole of the corres- 
pondence, that the territorial rights of the company did not go down to what 
is in dispute between Manitoba and ourselves, which is 700 miles from the Bay. 
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The Lord Chancellor. — It is very important, because the Red River actu- 
ally flows through Manitoba into Lake Winnipeg, does not it ? 

Mr. MowAT. — Yes. 

Lord Aberdare. — And the Saskatchewan runs still further west. 

The Lord Chancellor. — Yes. If at that time the Red River territory was 
not part of Canada, the inference of law is prima fade that Manitoba was not. 

Mr. MowAT. — I think your Lordship will find that looking at the whole of the 
correspondence — which was not intended on the part of the British Govern- 
ment to admit the right of the Hudson's Bay Company, although sometimes 
expressions may be found to imply such admission if you look at these expressions 
alone — looking at the whole of the correspondence, I think your Lordships will 
come to a diflFerent conclusion. 

The Lord Chancellor. — Does it not shew that they were not parts of 
Canada. ? 

Mr. MowAT. — No, I do not think that it does. I think, my Lord, that it i»^ 
pretty clear — ^and I think I can satisfy your Lordship of that before I close my 
argument — ^that whatever was not Hudson's Bay territory was Canada. 

The Lord Chancellor. — If this part was not occupied by the Company, and 
therefore not to be deemed Hudson's Bay territory, still it seems pretty clear that 
even so late as 1858 they were not parts of Canada. 

Mr. MowAT. — ^There are expressions which imply that, but there are also 
other expressions in the correspondence against that assumption. 

Lord Aberdare. — Expressions which imply it, which were made after the 
whole controversy had been fully raised, and with the view of procuring the 
cession of lands not required by the Hudson's Bay Company from England to 
Canada. Therefore they were expressions made with the whole view of the case 
fully before them. I think you may use the time between this and to morrow,. 
not by fortifying arguments in favour of a possible extension of Canada into these 
remote regions, but by narrowing the question in some practicable way. 

Mr. MowAT. — If your Lordship pleases. 

'Sir Robert Collier, — It would save a good deal of time, and a good deal of 
trouble to yourself, if you did that 

Mr. MowAT. — I will read a sentence or two more from that very same 
despatch firom the Colonial Secretary to the Grovemor-General : 

** With regard to the question of boundary, as distinguished from that of the validity 
of the charter, Her Majesty's Government are anxious to afford every facility towards its 
solution, a mod4 of accomplishing which is indicated in the correspondence, if such should 
be the desire of Canada." 

And so on. At that time Canada was claiming all this territory. 

Lord Aberdare. — No, no ; I do not understand Canada as claiming these 
territories. The Canadian settlers wished to go into the country, which was said 
to be very rich, and from which they were excluded by the Hudson's Bay 
Company. I do not understand that they claimed it as a portion of Canada, but 
as a portion of the continent, which it was convenient, and perhaps right, that 
Canadian subjects should colonize. 

Mr. MowAT. — It was claimed on that ground I agree, but it was also claimed 
on the ground of right at the same time. Both grounds are put forward. The 
facts with regard to the position of Canada in the matter were shortly these : 
The Hudson's Bay Company desired a renewal of its exclusive right of trading. 
Their existing license would expire in about a couple of years, and they wished 
to know beforehand whether there was likely to be a renewal of this license, which 
was over territory which did not belong to them under their charter. So that 
having an exclusive fight to territory which was theirs, and a right of exclusive 
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trade in the territory which was not theirs, prevented any dispute arising, because 
the only value of either territory at that time was the trade. About two years 
before the expiration of the license they applied for its renewal. Then the 
Oovemment here sent a despatch to the Govemor-GenercJ informing him of this, 
and stating that the government here intended to bring the whole question before 
a committee of the House of Commons, in order that the position of the company, 
imd all matters connected with it. might be investigated at the same time, and 
inviting the Government of Canada to take such course as they might think 
proper. Then, what position did the Government of Canada take upon that ? 
I will refer your Lordships to a report of the Executive Council, dated 17th 
January, 185/, approved of by the Governor-General, in which the claim is stated 
in this form : 

" The general feeling here is strongly that the western boundary of Canada extends 
to the Pacific Ocean." 

This is at page 165.* 

Then, in the address of the Canadian Parliament to Her Majesty, 13th 
August, 1858, which will be found at page 225f it is represented : 

"That the approaching termination of the License of Trade granted by your 
Majesty's Imperial Grovemment to the Hudson's Bay Company oyer the Indian terri- 
tories, a portion of which, in our humble opinion, Oansula has a. right to claim as forming 
« part of her territory, renders imperative the adoption of such measures as may be 
necessary to give effect to the rights of the Province, and presents a favourable opportu- 
nity for obtaining a final decision on the validity of the charter of the Company and the 
boundary of Canada on the north and west." 

Then, in another Order in Council, dated 18th February, 1864, printed at 
page 246,t it was declared that they claimed as part of Canada all the territory 
that was " in the possession of the French at the period of the cession, in 1763." 

Lord Aberdare. — That does not mean that they were entitled to claim all 
that to be a part of Canada which was ceded to England in 1703. 

Mr. MowAT. — The whole tenor of the correspondence I think shews what I 
contend for. Now, amongst other things, the Commissioner of Crown Lands of 
Canada, in whose Department the matter was, as long ago a,s 1857 made a 
report treating this territory as part of Canada, and therefore as part of Ontario. 
His report is at page 168.§ 

Lord Aberdare. — Here again is this expression on page 223, with reference 
to the cession of the Red Eiver and Saskatchewan districts : 

" I trust that the ready acquiescence of the Hudson's Bay Company in the plan 
proposed for meeting the requirements of the Canadian government will be accepted as 
an earnest of their desire to be on terms of harmony and friendship with their countrymen 
in Canada." II 

That does not look like giving up Canadian territory so much as giving up land 
which was not wanted for other purposes. 

Mr. MowAT. — That is the way they chose to put it. The Hudson's Bay 
Company chose to put it in that way. 

The Lord Chancellor. — In the long report which begins at page 213,** there 
is a recital, at page 216, of a minute from the Governor in Council, that no 
immediate charge should be taken by Canada of any territory, in a form involving 

* Order in Council, Canada, 17th January, 1867. Sess. Papers, Can., 1857, No. 17. 
t Journalg, Leg. Ass., Can., 1858, p. 1028. % Sess. Papers, Can.. 1864, No. 62. 

§ Memorandum •£ the Hon. Joseph Cauchon. Sess. Papers, Can., 1857, Vol. 15, No. 17. 
II The Governor of the Hudson's Bay Company to the Colonial Secretary, 21st January, 1868. Sess. 
Papers, Can., 1868, Vol. 16, No. 3. 

** Final report of Chief Justice Draper, 1867. Sess. Papers, Can., 1868, Vol. 16, No. 8. 
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burdens for administration and defence, until the sanction of the Provincial 
Liegislature was obtained, but they wanted certain things to be determined, and 
tben that in the meatitime the Chief Justice, who seems to have been accredited 
to £ngland, should see, 

'' Ist. That Canada should be secured the reversion of such territory, north and west of 
Lake Superior^ as experience may shew to be fit for settlement, contingent on the opening 
of such communication from Canada as ^ay prove sufficient to allow their future union 
'with the Province. 2nd That immediate steps should be taken by Her Majesty^s Govern- 
ment to prevent the absorption of the territory west of Lake Superior by unauthorized 
emigration from the United States. 3rd. That every facility should be secured for enabling 
Ocknada to explore and survey the territory between Lake Superior and the Rocky 
IMCountains.'' 

Then the Chief Justice reported, at the bottom of page 219, and at the top of 
page 220, as to the finding of the [Imperial] Parliamentary Committee this — 

** The recommendation of the Report was in effect : 1st, That the Province should 
be free to annex to her territory, such portions of the land in her neighborhood as may 
be available to her for the purposes of settlement, with which lands she is willing to open 
and maintain oommunication, and for which she will provide the means of local adminis- 
tration. The districts on the Red River and the Saskatchewan are those particularly 
referred to—" 

and so on. It looks very much as if this claim was an afterthought, instead of 
this territory being already part of Canada. 

Mr. MowAT. — I think I can prove the reverse of that. I can do so to Aome 
extent now, in the correspondence which we have been speaking about. Looking 
at the Joint Appendix, page 250, and some following pages, which I have marked 
for another purpose, there is there the report of the Hon. George Brown, Presi- 
dent of the Executive Council at the time ; that is, in 1865.* The first paragraph is : 

" I have the honour to report that while recently in England, in compliance with 
Your Excellency's instructions, I placed myself in communication with Her Majesty's 
Secretary of State for the Colonies, on the subject of opening up to settlement the 
North- Western Territories." 

Would your Lordships allow me to mention that there were two things con- 
stantly kept in mind. It was thought that it was a desirable thing that this 
territory, or portions of it, should be added to Canada if it did not belong to 
Canada, and then the other ground was, that it did belong to Canada, and that 
the Hudson's Bay Company had no right to keep it back. The passage which I 
wish to refer to at page 255 is this: 

" In discussing with Mr. Card well these demands of the Hudson's Bay Company , I 
pointed out what appeared to me the utterly untenable character of their pretensions. 
I endeavoured to shew that they were seeking to sell to Her Majesty's Government for 
an enormous sum, territory to which they had no title under their charter, and I con- 
tended that if the solution of the quesiion was to be sought in the purchase of a portion 
of the Company's territorial claims, the first step was clearly to ascertain what validity 
there was in those claims what land the company really had to sell." 

Those, and one or two other passages which I ask your Lordships' permission 
to read, should be remembered in connection with the fact that the Commissioner 
of Crown Lands of the Province of Canada, in 1857, made the elaborate repoi-t 
already referred to, arguing from first to last that the whole of that territory was 
part of Canada. 

The Lord Chancellor. — This passage does not say so or suggest it — the 
passage which you have just been commenting upon. It suggests very strongly 

* JouroAlB, Leg. Ass., Can., 1865, p. 48. 

Digitized by VjOOQIC 



ARGUMENT OF ATTORNEY-GENERAL OF ONTARIO re QUESTION OF BOUNDARY : 



that the whole of the charter and the claim of the Hudson's Bay Company should 
be set aside, but not on the ground that the territory belonged to Canada. 

Mr. MowAT. — Is your Lordship referring to the passage which I read from If r. 
Brown's report ? 

The Lord Chancellor. — Yes, the passage you were just now reading. 

Mr. MowAT. — Well, my Lord, this language may be general, but the founda- 
tion of the whole thing, the first step which was taken after the Order in Council 
of I7th January, 1857, and the appointment of Chief Justice Draper as special 
agent to guard Canadian interests in connection with the proposed renewal of the 
Company's license, was Mr. Cauchon's report £w Commissioner of Crown Lands, 
and he argued the matter from beginning to end ; and as to the point that 
the Hudson's Bay Company owned no part of this territory, he takes as. strong 
ground as anybody could take, as your Lordships will find. 

Lord Aberdare. — But first look at what occurs after that which you just 
now quoted, which is a statement on behalf of Canada. At page 257, Mr. Card- 
well sums it up.* It is a communication from the Colonial Secretary to the 
Governor-General. It refers to a conference which took place between your 
Canadian Ministers, deputed to proceed to England to confer with Her Majesty's 
Government on the part of Canada, and the Duke of Somerset, Earl De Grey, Mr. 
Gladstone, and himself, on the part of Her Majesty's Government ; and he says : 

"On the fourth point, the subject of the North-West Territory, the Canadian 
Ministers desired that that territory should be made over to Canada, and undertook to 
negotiate with the Hudson's Bay Company for the determination of their rights, on 
condition that the indemnity, if any, should be paid by a loan to be raised by Canada 
under the Imperial guarantee. With the sanction of the cabinet, we assented to this 
proposal." 

All that does not look as if it was an admission of the rights of Canada. It 
looks rather like an admission of the rights, qualified perhaps, of the Hudson's 
Bay Company, under which they were to make over to Canada a country external 
to Canada. 

Mr. Mow AT. — But if your Lordship finds at the very start, and as the founda- 
tion of the whole thing, that the Government of Canada had a report prepared by 
their Commissioner — which is set forth at page 168,and is a very long document 
— maintaining the very contrary 1 

Lord Aberdare. — Look again at this, the report of the Canadian delegates 
to England on the same page, 257.t These delegates, that is to sav. Sir John 
Macdonald, Sir George Cartier^ Mr. (Jeorge Brown, and Mr. GWt (I think he was 
afterwards knighted) say : 

'* The important question of opening up to settlement and cultivation the vast 
British territories on the north-west borders of Canada next obtained the attention of 
the conference." 

Mr. MowAT. — But then, if you go on to observe towards the foot, it says : 
" The claim of Canada was asserted to all that portion of Central British America 

which can be shewn to have been in the possession of the French at the period of the 

cession, in 1763." 

The Lord Chancellor. — That is another matter quite ; at the present we 
have not that before us. It is not even evidence which you can offer on that 
subject. If it was so in the possession of the French as to be part of the terri- 
tory admitted to be theirs, and ceded to the Crown after the war, then a strong 
argument could be founded. But that is not the ground, and I observe that in 
this same report of the Canadian delegates the minute of the Council approved 



* Journals, Leg. Ass., Can., 1866, p. 18. f /&, p. 9. 
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by the Governor was referred to, which speaks of the Government of Canada 
being ready to co-operate with the Imperial Government for the annexation to 
Canckda of such portions of the territory as might be available for settlement. 
That is the tone of the correspondence at that time. 

Mr. MowAT. — Well, it is the tone of a portion of it, my Lord, but simul- 
taneously with all that there is the claim to ownership. And as to the evidence 
of the French possession and ownership, the Appendices put in before your Lord- 
ships are largely taken up with it. 

The Lord Chancellor. — Claim to ownership of that which was in the 
recognized and lawful possession of the French I suppose at the time of the 
cession in 1763 ? 

Mr. MowAT. — Yes ; and I hope to satisfy your Lordship that we are entitled 
to all that was in the possession of the French in 1763. 

The Lord Chancellor. — There are various sorts of possession. If the 
French possessed it as part of that territory which was acknowledged to be theirs, 
and which they conceded in 1763, then I think your argument would be strong 
upon that ; but if they had gone merely ais squatters into a territory not occupied 
by the Company, that would be quite a different thing. 

Mr. MowAT. — The Company's territories, whatever they may have been, were 
never defined ; the charter itself is silent as to their extent ; the adverse title of 
France to these districts is asserted by Charter, and by actual and sole possession, 
and by reason of contiguity ; the Company did not set foot there until 1790, and 
then not by virtue of their charter, but of their right in common with all other 
British subjects ; and as a matter of fact they found it already in the occupation 
of the North-West Company and of other such subjects, Canadian and English. 

Since your Lordships are looking at expressions on one side, will you allow 
me to point out some on the other ; at page 259 for instance, which is the report 
of the Committee of Council.* The paragraph commences : 

" In the first place the committee do not admit that the company have a legal title 

to that portion of the North-Western territory which is fit for cultivation and settlement. 

" This fertile tract is a belt of land stretching along the northern frontier of the 

United States to the base of the Eocky Mountains, and Canada has always disputed the 

title of the Company to it." 

Then your Lordship will observe the other expressions connected with that. 

Lord Aberdare. — Just so: 

" Even if it be admitted that the charter of 1670, recognized as it has been by 
several Imperial statutes, gives to the company a freehold right in the soil in Rupert's 
Land, Canada contends that the cultivable tract in question forms no part of that land." 

Does not it carry the company's claim far beyond what you have limited it to ? 
Even if you take it as excludine: the right of the Hudson's Bay Company to the 
Saskatchewan and the Red River districts, it leaves their claim far greater than 
this which you have been arguing about. 

Mr. MowAT. — Perhaps I am arcing for a larger extent of territory than I 
need have presented to your Lordships ; but this exception which is referred to 
here, would embrace all that is important for my present purpose, because the 
cultivable portion — 

Sir Robert Collier. — We had better confine ourselves to what is important 
for your present purpose I think. 

Mr. MowAT. — I propose doing so — I will not go beyond that. 

Lord Aberdare. — The cultivable portion goes to the Red River and the 
Saskatchewan; and they would both be outside that portion of the country 
which was given to Ontario by the arbitrators. 

* Order in Oonncil, CaDada, dated 22 June, 1866, Sesa. Papers, Can., 1867-8, No. 19. 
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Mr. MowAT. — ^Yes, beyond it. Your Lordship read the paragraph com- 
mencing — " Even if it be admitted that the charter of 1670 — " 

Lord Aberdare. — I think that goes strongly against you. 

Mr. MowAT.— It meets the suggestion that the claim was admitted, because 
the contrary is asserted, so far as regards that portion. 

Lord Aberdare. — No, it only says that they do not admit it to be Hudson's 
Bay territory, but it does not necessarily admit that it was a portion of Canada 
ceded in 1763. 

The Lord Chancellor. — They say of the Hudson's Bay Company that, first 
of all, they are entitled to nothing, that their whole charter and privileges ought 
to be swept away, but at all events they say they have not a good title to this 
territory. 

Lord Aberdare. — And that it ought to be annexed to Canada and made 
over to Canada, all which seems to shew that it was not part of Canada. 

Mr. MowAT. — The Act of 1774 gave us all the territory bounded on the 
north by the Hudson's Bay territory. It does not exclude any portion of the 
territory of Great Britain. 

Lord Aberdare. — That evidently means up to the line of the Lake of the 
Woods. They do not go beyond the Lake of the Woods. It was unknown to 
them. We must take the line of the head waters of the Mississippi, and that 
strengthens your argument very much, in my opinion, in favour of the line which 
is along the Mississippi and Ohio. 

Mr. MowAT. — Yes, I see the force of that, my Lord. 

[A djoumed to to-morrow.] 



SECOND DAY. 

Wednesday, July 16th, 1884. 

Mr, MoWAT. — May it please your Lordships, the point which is now before 
your Lordships is the second question in the Special Case, which is expressed 
there in these words : 

** In case the award is held not to settle the boundary in question, then what, on the 
evidence, is the true boundary between the said Provinces." 

The position which the Province of Ontario has taken with reference to the 
award, shews your Lordships that Ontario was satisfied on the whole with the 
boundaries which the award provided for her. So far as regards the western 
boundary, the award assigned as our western boundary, a line drawn from the 
north-west angle of the Lake of the Woods northward to English River. That, 
according to the award, is the boundary between the two provinces. 

The Lord Chancellor. — Anything further north (which is in a diflTerent 
colour on the map) is outside the boundary which the award has given you. 

Sir Montague Smith. — The part shewn by the diagonal lines. 

The Lord President. — This red line is the award boundary. 

Lord Aberdare. — May I ask a question before you go further. Canada con- 
sists of seven Provinces and I think of four Districts ? 

Mr. Mow AT. — Yes, my Lord. 

Lord Aberdare. — ^And then, besides that, there is a great country not pro- 
vided for, called the North-West Territories. 

Mr. MowAT. — Yes, my Lord ; but that general designation covers also the 
districts. 

Lord Aberdare. — By what authority were those districts formed ? 
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Mr. Mow AT. — They were formed by the authority of the Dominion. They 
are not provinces. They have not the power or jurisdiction of provinces : there 
is a Lieutenant-Governor of the North-West Territories, and a Council, with . 
limited powers, whose jurisdiction extends over the districts. It was found 
convenient to set apart certain portions of the territory and to give the names 
which your Lordships have been informed of. 

Lord Aberdare. — I see them there, Assiniboia, Saskatchewan, Athabasca, 
and so forth. Were those constituted by an Order in Council, or by an Act 6i 
Parliament ? 

Mr. MowAT. — By an Order in Council, my Lord. 

Lord Aberdare. — Then all this additional part that was not within the 
award of the arbitrators was carved as it were out of the Dominion. Indeed the 
whole of it may be supposed to be carved out of the Dominion and part of it was 
made bhe Province of Manitoba. Was that done by an Order in Council ? 

Mr. Mow AT. — No, that was done by an Act of the Dominion Parliament*. 

Sir Montague Smith. — Under the British Noi-th America Act, 1867. 

Sir Robert Collier. — In pursuance of a power given by the British North 
America Act. 

Sir Barnes Peacock. — The boundary of Manitoba was first laid down by 
an Act of the Dominion. Then the Minister of Justice thought there was an 
objection to that Act, and thought it was out of the powers of the Canadian 
Parliament, and he recommended that an application should be made to the 
Parliament here to pass an Act to make the Dominion Act valid. 

Mr. Mow AT. — That was so. 

Sir Barnes Peacock. — That was done by the British North America Act, 
1871 ? 

Mr. Mow AT. — Yes. There had been previous discussions on the subject. 
There was a discussion in the Canadian House of Commons with reference to 
whether the Dominion Parliament had a right to pass the first Act with reference 
to Manitoba. , The Imperial Act was not merely a suggestion afterwards of the 
Minister of Justice, but was the result of the discussions. 

Sir Barnes Peacock. — He reported upon it that the Dominion Act had 
been passed, and recommended that an application should be made to the Imperial 
Parliament to pass an Act to render that Act valid j and that was done by the 
British North America Act, 1871. 

Mr. MowAT. — Yes, and then that Act further provided that changes might be 
made in the boundaries of any province by the Dominion Parliament thereafter, 
with the consent of the particular province affected. 

Sur Barnes Peacock. — And not otherwise ? 

Mr. MowAT. — Yes. The Dominion Parliament has no power otherwise with 
reference to existing provinces. Then the same Imperial Act gave to the 
Dominion Parliament power also to constitute new provinces out of the territory 
not yet formed into provinces. There are about two millions of square miles 
not yet formed into provinces. 

Lord Aberdare. — So far they have only formed Manitoba ? 

Mr. MowAT. — That is the only one. 

Lord Aberdare. — And carved out four districts, which are awaiting 
adoption ? 

Mr. MowAT. — Yes, and which may or may not be made provinces. When they 
are made provinces their boundaries may or may not be the same as the so-called 
districts. They have now no governor or separate organization as a province. 



•33Vict., cap. 3, (1870). 
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Sir Montague Smith. — When you get northward to the English River, then 
does the award boundary follow that river eastward ? 

Mr. MowAT. — Yes. What we say is that the awarded territory was always 
part of our province. I had hoped (there is no harm perhaps in my saying so) 
that the whole question of the northern boundary might be presented now, 
but we could not arrange that with the Dominion Government, and it 
was arranged merely that the western boundary should come before your 
Lordships. , 

Sir Robert Collier. — That is the boundary between the two provinces 
which I suppose is only the western boundary. 

Mr. Mow AT. — Our western boundary. 

Sir Robert Collier. — By the Act of 1881, by which Manitoba was finally 
constituted, their eastern boundary is your western boundary ? 

Mr. MowAT. — That is so. 

Lord Aberdare. — There is nothing about this limitation to the western 
boundary in the reference to us : 

'' In case the award is held not to settle the boundary in question, then what on 
the evidence is the true boundary between the said provinces ? " 

Mr. MowAT. — That means of course between Ontario and Manitoba. 

Sir Robert Collier. — But, as they only come in contact on the western 
side, it only involves the western boundary of Ontario. 

Lord Aberdare. — Manitoba would extend northward beyond the limits of 
the award of the arbitrators. 

Mr. MowAT. — The Dominion Act has given a territory to Manitoba beyond 
the awarded westerly boundary. 

Lord Aberdare. — It has given the piece coloured yellow — the portion north 
of the portion given by the award. 

The Lord President. — The portion north of the red line, and of the English 
River ? 

Mr. Mow AT. — ^Yes; it is given to Manitoba conditionally. {The learned 
counsel eocplained to their Lordships on the map.] 

The Lord Chancellor. — If the Dominion has given that part which lies 
here [pointing on the map] to Manitoba, then the boundary between the two 
Provinces, supposing this (pointing^ belongs to Ontario, must be traced here 
[pointing to that portion of the awarded westerly boundary which runs along the 
English River, etc.] 

Mr. MowAT. — At some time. 

The LoKD Chancellor. — But on the face of this present reference, what is 
there to shew that that part of the boundary is not now to be determined ? 

Mr. MowAT. — If your Lordship takes that view of it, I am quite willing. 

The Lord Chancellor. — I do not see what limitation there is. 

Mr. Mo WAT. — I am not anxious that your Lordships should not decide that. 
All that I am saying this for now is that your Lordships may see what the 
question really is. I do not say so because I have any objection to the northern 
boundary — or that portion of our awarded western boundary which follows the 
water communications — being examined and adjudicated upon as well as the 
other. The first paragraph of the Special Case is this : 

" The Province of Ontario claims that the westerly boundary of that Province ii 
either (1) the meridian of the most north-westerly angle of the Lake of the Woods, af 
described in a certain award made on the 3rd August, 1878, by the Honourable Chief 
Justice Harrison, Sir Edward Thornton and Sir Francis Hincks, or (2) is a line west of 
that point.'' 
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That paragraph, therefore, refers merely to our westerly boundary. The next 
paragraph is: 

'^ The Province of Manitoba claims that the boundary between that Province and 
the Province of Ontario is (1) the meridian of the confluence of the Ohio and Mississippi 
Rivers, or (2) ia that portion of the height of land dividing the waters which flow into 
Hudson's Bay from those which empty into the valley of the Great Lakes, and lying to 
the west of the said meridian line." 

Sir Montague SMnn. — The question refers to those two claims ? 

Mr. MowAT. — Yes, my Lord. 

Lord Abe RD ARE. — You are not prepared to limit your argument to the 
question as to whether the western boundary shall be the one taken from the 
Ohio, or shall be the line fixed by the arbitrators, that is, through the north-west 
angle of the Lake of the Woods ? 

Mr. Mo WAT. — If your Lordships were to say that it was one or other of those 
two lines, I should be prepared to accept the letter. 

Sir Montague Smith. — ^You claim the line from the Lake of the Woods up 
to the English River ? 

Mr. Mow at. — Yes, that is our claim according to the award. 

Sir Montague Smith. — The other line is to the eastward a great deal ? 

Mr. MowAT. — GreatJy to the eastward. 

Sir Montague Smith. — That difference is what seems to be really in dispute ? 

Lord Aberdare. — It is for the counsel to decide. He does claim a great deal 
more. 

Mr. Mow at. — I thought I was driven to claim all that just argument would 
entitle me to claim, but if your Lordships say that the question is between 
those two lines, that ruling makes a great difference. 

The Lord Chancellor. — We cannot limit you to that, except by your own 
consent. 

Lord Aberdare. — If your argument prevails, the whole Province of Manitoba 
would be abolished. 

Mr. MowAT. — Xo, my Lord. 

Sir Robert Collier. — The principal part of it. 

Mr. Mow AT.— The addition made in 1881 would be abolished. 

Sir Robert Collier. — The original part also. 

Mr. Mow AT. — No ; because the original has been the subject of an Imperial 
Act, which would override our claim if we had any. 

Lord Aberdare. — Up to the limits at that time ? 

Mr. MowAT. — In respect of the first limits of Manitoba. 

Lord Aberdare. — Which is comprised within the orange line [re/erring 
io the map] ? 

Mr. MowAT. — Yes, my Lord. 

Lord Aberdare. — How would it be as to the remaining part, coloured yellow ? 

Mr. Mow AT. — That was the part that was added, so far as the Dominion 
Parliament could add it, to Manitoba by the subsequent Act of the Dominion. 

Lord Aberdare. — You do not question that — or do you question that ? 

Mr. MowAT. — There is one view of the matter in which it is questioned. 

Lord Aberdare. — Then, if your argument entirely prevailed, the Province 
of Manitoba would be limited to that very small portion of it which is contained 
within the orange line ? 

Mr. MowAT. — Yes. Would your Lordships allow me a minute to consult with 
my associates ? Your Lordships are putting a suggestion to me that I have not 
considered, and I should like to consult with them as to whether we should 
confine ourselves to the awarded line. 
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Sir Robert Collier. — Very well. You had better make up your mind 
whether you do that or«not. 

[The learned counsel for Ontario consvZted together for a short ti/me.] 

The Lord CHANCELLOR.-^Mr. Attorney-General, what you have lately said 
has directed my attention to the Dominion Act of 1870, which did form the 
original Province of Manitoba, and which was confirmed as you say by an 
Imperial Act. 

Mr. Mowat. — Yes, my Lord. 

The Lord Chancellor. — On the face of that, it appears, as distinctly aa 
words can express the thing, that even the small province, the original Manitoba, 
is carved out of Rupert's Land, and was not part of Canada. 

Mr. Mowat. — Out of Rupert's Land and the North-Western Teratory, my 
Lord ; besides, what the Dominion chooses to say in its statutes cannot take away 
the right of a province, or establish the right. 

The Lord Chancellor. — I do not follow you. What stronger evidence of 
the fact can there be than two Acts, one of the Dominion, and the other of the 
Imperial Parliament, that this territory was Rupert's Land and not Canada. I 
am only speaking of the small Manitoba. 

Mr. Mowat. — By the Dominion Act* it is enacted that this province shall 
be formed out of " Rupert's Land and the North-Westem Territory," not out of 
"Rupert's Land" alone. Rupert's Land was claimed by the company under 
their charter, but to the North-Westem Territory the company made no pretence 
of claim whatever. The one and the other had been transferred by Her 
Majesty to the Dominion without specification of the boundaries of either. 
Moreover, the Act shews that whatever the southerly limit of Rupert's Land may 
be, it did not extend as far southward as the international boundary, for the Act 
declares that the parallel of 49 " forms a portion of the boundary line between 
the United States of America and the said North-Westem Territory" — not 
between the United States and Rupert's Land. The Imperial Actf confirms, 
in terms, the Dominion Act, but does not use the name Rupert's Land in that 
connection. 

The Lord Chancellor. — Plainly on the very face of it, it shews that in the 
view of the legislature which passed that statute, it was previously territory 
forming part of the Union or Dominion of Canada, but not included in any 
Province thereof. 

The Lord President. — The Dominion Act, section 35, goes on : 

" With respect to such portion of Rupert's Land and the North-Westem Territory 
as is not included in the Province of Manitoba." 

The Lord Chancellor. — Surely to argue against that Act, confirmed by an 
Imperial Act, is a bold undertaking. 

* Dominion Act, 33 Vict., cap. 3, sec. 1, (1870). 

1. On, from and after the day upon which the Queen, by and with the advice and consent of Her 
Majesty's Most Honourable Pnvy Council, under the authority of the 146th section of the " British North 
Axnenca Act, 1867/* shall, by Order in Council in that behalf, admit Rupert's Land and the North-Westem 
Territory into the Union or Dominion of Canada, there shall be formed out of the same a Province, which 
shall be one of the Provinces of the Dominion of Canada, and which shall be called the Province of Mani- 
toba, and be bounded as follows : that is te say, commencing at the point where the meridian of ninety-six 
degrees west lonntude from Greenwich intersects the parallel of forty-nine degrees north latitude ; thence 
due west along the said parallel of forty-nine degrees north latitude (which forms a portion of the boundary 
line between the United States of America and the said North-Western Territory) to the meridian of ninety- 
nine degrees of west lon^tude ; thence due north along the said meridian of ninety-nine degrees west 
longitude, to the intersection of the same with the parallel of fifty degrees and thirty minutes north lati- 
tude ; thence due east along the said parallel of fifty degrees and thirty minutes north latitude to its inter- 
section with the before-mentioned meridian of ninety-six degrees west longitude ; thence due south along: 
the said meridian of ninety-six degrees west longitude to the place of beginning. 

t For the Imperial Act, see ante^ p. 22, note. 
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Mr. Mow AT.— I would submit one or two observations upon that to your 
Lordships. Take the two Acts separately, if your Lordships please. In the first 
place take the Dominion Act, which describes this territory in the way I have 
mentioned. I submit that if the matter had stood alone on that statute, without 
having the Imperial Act afterwards, the Dominion Act could not have affected 
the province. 

The Lord Chancellor. — You may say it would have been ultra vires if 
the facts were otherwise. 

Mr. MowAT. — That is it, my Lord. 

The Lord Chancellor. — But being confirmed by an Imperial Act, you can 
no longer say it is ultra vi/rea. 

Mr. MowAT. — Then what I submit is this, that all the Imperial Act does is to 
confirm the effect of the Dominion Act. 

The Lord Chancellor. — Surely that is special pleading. 

Mr. MowAT. — I shall be sorry if your Lordship takes that view of it. The 
Province of Ontario at that time had not, and has not now, any objection to this 
original territory so given to Manitoba forming a separate province. 

The Lord Chancellor. — But what stronger evidence can there be than 
these Acts of Parliament, and this is a question of evidence ? 

Sir Montague Smith. — Have you come to any resolution with reference to 
the question suggested to you ? 

Mr. Mowat. — Yes, my Lord. I may say we are content with the awarded 
boundaries. But I should add, that in order to shew we are entitled to the 
awarded boundaries, I may have to lay before your Lordships an argument which 
would shew we are entitled to more ; but while the argument would shew we are 
entitled to more I claim no more. 

Sir Montague Smith. — I quite understood from the first that your argu- 
ment might lead to a larger claim than that ; and you do not wish to be precluded 
from the argument, as far as it is good, on this narrower claim. 

Mr. Mowat. — Yes, my Lord, that is exactly the position I want to take. 

Sir Montague Smith. — You do not want it to be objected to that the argu- 
ment is bad altogether because it is too large. 

Mr. Mowat. — Yes, my Lord. 

Sir Montague Smith. — Now, about the westerly boundary. Was anything 
more intended to be referred to England ? Your two claims are mentioned in the 
Special Case, which is the authority under which we are now acting, as far as con- 
sent goes to it, and then you say it has been agreed to refer the matter to the 
Judicial Committee. The only matter mentioned in the case is those two claims. 

Lord Aberdare. — We must go beyond that. Supposing it should turn out 
that we took the same view that the arbitrators did, and considered this [point- 
ing on the map to the tract striped with yellow arid red crosswise'] a portion of 
Upper Canada and Ontario, and at the same time we were of opinion that what 
remained of the Province of Manitoba to the north of this place should continue 
in the Province of Manitoba, we should then* be dealing with other than the 
i^esterly boundary. 

Sir Montague Smith. — The settling the westerly boundary may indirectly 
involve the northerly boundary. 

Lord Aberdare. — Not the northerly boundary, but this portion of the Pro- 
vince of Manitoba to the north. 

Mr. Mowat. — I do not make the slightest objection to that view. 

The Lord President. — It would leave all this in the present legal condition, 
whatever it is. 

Mr. Mowat. — Yes, my Lord. 
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Sir Montague SMiTH.-^Of course every word of this Special Case 'was very- 
much studied and considered before it was settled 1 

Mr. MowAT.^ — Yes, my Lord. It concerns, no doubt, only that western bound- 
ary. The other may be incident to that, and necessarily involved in it when you 
are considering the westerly boimdary. As I have said, I have not the least 
objection to that construction being put upon it. I want to get the matter 
decided. 

Sir Robert Collier. — If you look at the claims of both sides, they are 
claims to and on certain lines. They assume the northern line to be drawn, and 
the question is whether the westerly boundary is to go to the one line or to the 
other. If you look at the first and second, paragraphs you see Manitoba claims 
that the boundary of that province is the meridian of the confluence of the Ohio 
and Mississippi rivers, or, as an alternative, that portion of the height of land lying 
to the west of the said meridian line. That is all it claims. It does not say any- 
thing about the northern boundary. It claims that that is the boundary, and 
that that is is where the province is to be taken to end. 

Lord Aberdare. — And Manitoba claims to go down to the international 
boundary. 

Sir Montague Smith. — They are two quite distinct claims, and they are 
both intelligible on the map. It looks as if it was intended we should decide 
between those two claims. 

Mr. MowAT. — Well, my Lord, I am quite content with that construction ; 
we want to know what our boundaries are. 

Lord Aberdare. — If we decide that this is the line [jpointing on the map to 
the awarded line] we do not hand this [pointwg to the tract with yellow atripesj 
over to Ontario 

Mr. MowAT. — Yes, that would be the effect of it. Then, bearing upon that 
point, I would remind your Lordships of the commission to Sir Guy Carleton, 
which describes our southerly line up to the most north-western point of the 
Lake of the Woods. It goes through the height of land and reaches the most 
north-western point of the Lake of the Woods. 

Lord Aberdare. — ^What is the page you axe on ? 

Mr. MowAT. — It is page 387, my £)rd.* 

Lord Aberdare. — This is the first commission after the settlement with the 
United States. 

Mr. Mow AT. — Yes, my Lord. It describes the province then as comprehending 
"all our territories, islands and countries in North America bounded on the 
south" and so on. One need not read the beginning of that until we get to Lake 
Superior, which is at line 10 : 

** Thence through Lake Superior, northward of the Isles Royal and Phillipeaux, 
to the Long Lake; thence through the middle of said Long Lake and the water 
communication between it and the Lake of the Woods, to the said Lake of the 
Woods ; thence through the said lake to the most north-western point thereof, and from 
thence on a due west course to the River Mississippi.'' 

Lord Aberdare. — The Long Lake is a series of lakes. 

Mr. MowAT. — ^Tes, it is a series of lakes.f The heirfit of land has to be 
crossed in reaching Lake Superior from the Lake of the Woods. The height of 
land runs between them. 

Then by the express terms of that commission we get to the most north- 
western point of the Lake of the Woods, which is north of the height of land. 

* The commitsion of 1786, printed ante, p. 44, note. 

t Yarionsly represented on the old maps as oonneoted with Lake Superior bj an inlet corresponding io 
position to the estuary of the Pigeon or of the Kamanistiquia rirer. 
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There will be no dispute that that is north of the height of land. We have that 
point ascertained then in that way. 

The Lord President. — According to your present argument, you do not care 
about " on a due west course to the River Mississippi." 

Mr. Mowat. — No, my Lord, it is not material ; but I may argue that point in 
order to shew what territory I think, as a matter of strict law, the province may 
be said to be entitled to. Though this may shew a larger territory than is 
awarded, I do not claim a larger territory. 

It is no doubt a matter of considerable difficulty to determine where the true 
boundaries are, having reference to the charter, and to the various statutes, and 
all that has taken place. There are considerations, no doubt of considerable 
weight, in favour of very different views. The charter itself is extremely vague. 
One can hardly imagine anything more so. It is just possible that it may be 
thought to be a matter which one cannot come to any conclusion upon ; one of 
those matters which must be the subject of some arbitrary determination, either 
by a higher authority than the provinces themselves, or by arbitration. But I 
will assume that it can be made out what the legal boundaries are, and I wish to 
present a few considerations to your Lordships to shew what they are. 

The great difficulty in the case is as to what is to be considered as " territory 
granted i^ the " Hudson's Bay Company. I think your Lordships would not find 
much difficulty in coming to the conclusion that all British Canada, north of the 
southerly line which is described in the Act of 1774, was intended to be included in 
Quebec, if it were not for that reference to *'the territory granted to the" Hudson's 
Bay Company. But we have that expression there — the territory is only to go north- 
ward to the territory of the Hudson's Bay Company, and therefore we have to find 
out what that territory was. Now, what is to be considered as included in that 
expression, " the territory granted to the " Hudson's Bay Company — and for my 
purpose I wish to limit the construction of those words as much as possible ? 1 
wish to make as limited as possible the territory which can be considered to have 
been granted to the Hudson's Bay Company, in order that it may not be so con- 
siderable as to include territory which I claim oa behalf of the Province of 
Ontario. I urged yesterday that the construction of those words, " the territory 
granted to the Hudson's Bay Company, should be the legal construction, because 
we are now engaged on a question of law, and that the territory referred to should 
be territory effectually granted — not what the instrument purported to grant 
merely, if there is a difference between what it purports to grant and what it 
actually grants. 

What the legislature was contemplating was the territory which had 
actually passed from His Majesty to the Hudson's Bay Company, and I 
pointed out the reason why that must have been the object in view, rerhaps I 
tise too strong an expression when I say " must have been/' but I will say, the 
reason which makes it almost certain, if not quite certain, to have been the object 
in view. The Hudson's Bay Company had powers of government. It wa^ not 
necessary, therefore, whatever territories were included in their charter, to provide 
My government for them, because that was done already by the charter itself. 
What Parliament was doing was providing a government for portions which had 
no government before — for the territory which formerly belonged to France, 
whidi had been ceded in 1763, which before had been governed under French 
law and under a French Governor, and which now needed provision for govern- 
ment under Engflish law and by an English Governor. I do not think your Lord- 
ships would hold that it wa^ intended to leave out any part of British North 
America, north of the southerly line, from the government. If it was reasonable, 
as of course it was, that whatever territory the Hudson's Bay Company had 
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should be governed, namely, by the company, so also it was reasonable, right and 
necessary that the rest of the territory should be governed. I submit therefore 
that that single consideration, if there was reasonable doubt about the point, 
shews that the words ought to be construed as "effectually granted;" that they 
ought to be construed as meaning the territory belonging to the Hudson's Bay 
Company, the lands which they had the power of disposing of, and in which they 
had the jurisdiction to govern, and legislate, and so on, in accordance with the 
terms of the charter. 

Then, what territory of the Hudson's Bay Company stood in that 
position? The charter, I have said, is extremely vague and indefinite, and 
what I submit is, that upon the reasonableness of the thing, upon the prac- 
tice with regard to all similar charters of that period, and upon principles appli- 
cable also to other cases — in construing this charter for the present purpose, in 
determining what ought to be considered as having been effectually granted to 
the Hudson's Bay Company, we are to look at what was done under it, and at 
what land was appropriated under it, by the Hudson's Bay Company, and that 
the charter cannot be said to have granted any more than was so appropriated. 
There is a difficulty in saying exactly what was appropriated; a difficulty in 
point of law. There is no difficulty with regard to the facts. There is no diffi- 
culty in ascertaining how much territory the company actually occupied, or how 
much territory they exercised control over as proprietors, but then how much 
additional territory that might give is a matter of more or less difficulty. I may 
mention one or two things here in connection with other charters of the same 
period and founded upon the same principla 

The Lord Chancellor. — I do not see how that can have any bearing on the 
question which we have to determine. I cannot conceive how other charters not 
relating to this territory can have any bearing on the question which we have to 
determine. 

Mr. MowAT. — I do not mean that the words of the other charters would have 
any bearing, but would not the view that was taken of those other charters, so 
far as they are analogous to this one, be material ? 

The Lord Chancellor. — If you shew that upon any bounding words of 
description, like those we have to deal with, applicable to other charters, a par- 
ticular construction has been put, I do not say that may not be in point. If you 
prove that a particular territory being said to be bounded by lands granted to a 
certain company, has been held to be not applicable to the lands de facto granted 
so as to introduce an inquiry as to how far it was a valid grant or not, perhaps it 
may have some bearing upon the case. If you merely want to shew that in a 
question as to the validity of a charter something may have depended upon what 
was done under it, I think that has nothing to do with the present question. 

Mr. Mo WAT. — I am not arguing as to the validity of the charter. I am 
assuming that it was perfectly valid, and merely inquiring how far it extended, 
and how much it can be said to have included. 

The Lord Chancellor. — That is a question of parcels upon the construction 
of the charter. 

Mr. MowAT. — Yes, my Lord, it is ; but it seems, my Lord, to be material here 
to know what the parcels were that can be considered to have passed under the 
charter. 

The Lord Chancellor. — But how you can shew that by shewing that the 
parcels were under another charter I do not know. 

Mr. MowAT. — I will not urge this point further against your Lordship's 
impression ; but it seems to me important that if we find charters as strongly 
expressed as this, and perhaps more strongly expressed than this, with regard to 
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the territories to be embraced in them, for instance definitely naming the particu- 
lar latitudes, and perhaps naming the particular points between which the terri- 
tory granted lay — if it was found that charters so expressed, relating to the 
undiscovered parts of America, have been always treated as if they merely 
<*arried to the grantees, not the whole of the territory, unconditionally, between 
those latitudes or points, but so much of that territory only as they acquired 
the sovereignty of for England, from whom the charters emanated, I think that 
might be material. It is only in that view that I wished to refer to these 
<;liarters. 

The Lord Chancellor. — For the present moment you may assume that the 
^ant to the Hudson's Bay Company was ab initio entirely void, and that they 
had nothing whatever effectually granted. De facto various things were done on 
the footing of this being a grant alleged to be valid, and amongst other things 
done is this description. 

Sir Montague Smith. — If I understand, you want to shew^ that the grant is 
only (I do not say whether it is right or wrong) effectual so far as they carried 
it into some operation by occupying the country and so on ? 

Mr. Mo WAT. — Yes, my Lord. This was not territory that was then English. 
It did not then belong to England. It was vacant territory — this is not a matter, 
I suppose, that can be disputed — which any nation might appropriate, if they took 
the proper steps for the purpose, on the principles of international law governing 
such matters ; and territory of that sort having been granted by this charter to 
the Hudson's Bay Company, the effect of the charter is, I submit, limited in the 
way I have mentioned. 

The Lord Chancellor. — It may well be so as to the effect of the charters. 
That is a very important question, which, as we know, was for many years under 
discussion by various parties, as to the Hudson's Bay Company and their rights. 
What T cannot understand is its bearing upon the boundary description which we 
have to deal with. It is not whether the teiTitory was effectually granted or not, 
hut whether it was de facto granted under a boundary description. 

Mr. MowAT. — Of course, if your Lordships hold that, I cannot proceed with 
this part of the argument. 

The Lord Chancellor. — What would be the use of bounding descriptions, 
if they are to let people into indefinite inquiries as to various facts and law which 
-can be no assistance whatever in ascertaining the boundary ? 

Mr. Mow AT. — But your Lordship sees that even taking the other view as to 
the meaning of the charter, it then would be extremely difficult to make out. I 
suppose we should differ about it — as to how far the charter would ^^rant anything. 
It grants all the lands and territories on the confines of the Bay, and so on — what 
does that mean ? There would be great doubt then, and you cannot get free of 
the doubt. 

The Lord Chancellor. — You have got the Dominion Act of 1870, confirmed 
by an Act of the Imperial Parliament, which seems to me entirely to relieve that 
doubt if there were any, shewing that Rupert's Land included the present 
Manitoba, and was recognized as doing so both by the Dominion and by the 
Imperial Parliament. 

Mr. MowAT. — Of course if your Lordships hold that I must bow to that view. 
But I have already pointed out that the statement in the Dominion Act is that 
Manitoba was formed out of " Rupert's Land and the North- Western Territory," 
not Rupert's Land alone, and that there had been no definition of the boundaries 
of either tract. But I am prepared to shew, beyond any doubt I think, unless 
your Lordships hold it to be immaterial, that a large territ(jry there — all that I 
care about of course, is the territory I am really claiming, but I am prepared to 
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shew that a large territory beyond that, and therefore necessarily including that — 
was French territory. 

Sir Montague Smith. — It would be an assistance if you shewed that that 
would be excluded from the grant, because that is another matter altogether. 

Mr. Mow AT. — Very well, my Lord, I can shew that. I do not say that it is 
clear that the whole of this was French territory, at the moment ot the charter 
being granted in 1670, but it was French territory at the time it was ceded to 
England. 

The Lord Chancellor. — If you prove it was French territory ceded to Eng- 
land in 1763, that may be material. 

Sir Montague Smith. — That is the limit the charter itself gives ; it is not to- 
include what belongs, say, to the French. 
Mr. MowAT. — No, my Lord. 

Sir Barnes Peacock. — Would it not be important on that to shew that 
Ontario has exercised jurisdiction over it as representing the French territory I 
For instance, there is a census to be taken every ten years. Have you ever taken 
the census in that part which you now claim as belonging to Ontario ? 
Sir Montague Smith. — Mr. Mowat is going back long before that. 
The Lord Chancellor. — To make it out to be French territory ceded after 
the war, you would have to prove, first of all, that there were not merely some 
French people within the territory who may have established forts, but that it 
was a part of the French dominion of Canada, and then, secondly, if that be not 
clearly established, the question of what has been so treated afterwards would be 
exceedingly material. 

Mr. Mowat. — With regard to the matter of the census, I may say that the 
census to which his Lordship Sir Barnes Peacock referred is taken by the 
Dominion. 

Sir Robert Collier. — That is at a later date. 

Sir Barnes Peacock. — Has the census ever been taken for Ontario in thi» 
territory which you now claim ? 

Mr. Mowat. — ^^ e have no jurisdiction about taking the census. Under the 
British North America Act, the provision is made that amongst the exclusive 
powers of the Dominion is the power of taking the census. 

Sir Barnes Peacock. — But have your judicial officers ever exercised juris- 
diction for this part of the territory before the surrender by the Hudson's Bay 
Company ? 

Mr. Mowat. — Yes, I can shew that. 

Lord Aberdare. — There was a decision of a criminal case, I think, by them ( 
Sir Kobert Collier. — We shall come to that. We are now on whether it 
was French territory in 1763. That is the present question. 

Mr. Mow AT. — There is a great deal of historical matter bearing upon that. I 
will not trouble your Lordships with more than a portion of it, but suflScient, I 
think, for the present purpose. 

Perhaps I had better first refer to what Governor Carleton says on the subject, 
in one of his despatches, dated at Quebec, 2nd March, 1768. It is at page 609, 
my Lords, , of the Joint Appendix. I will read a little from that despatch, 
commencing at the beginning. Your Lordships will observe that it is addressed 
to the Earl of Shelburne : 

** I have received yonr Lordship's letter of the 14th November, and one since, wrote 
from the office by your directions, dated the 8th of October last. 

" The drawing hereto annexed is taken from different maps and the best memoirs and 
relations I have hitherto been able to procure. 'Tis intended chiefly to shew the western. 
posts which the French formerly occupied, and how far they extend beyond Mi chili makinac. 
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This end I believe it answers tolerably well, tho' their exact positions on the globe must 
be erroneous, as I have not met with any of those gentlemen who understand the use of 
any mathematical instrument, but they all agree that Pascoyat " — that is one of the 
forts on the Saskatchewan — " is two and a half or three months' journey beyond 
Michilimakinac, and reckon the distance about nine hundred leagues/' 

Lord Aberdare. — Where is Michilimakinac ? 

Mr. Mow AT. — Your Lordship will see it marked on the map, between Lake- 
Huron and Lake Michigan. 

Lord Aberdare. — It is the fort at the northern portion of that territory 
-which runs between Lake Huron and Lake Michigan. 

Mr. Mow AT. — The despatch proceeds : 

" The river on which Pascoyat stands is said to be five hundred leagues long. A 
fort was erected one hundred leagues beyond Pascoyat, but I have not inforraatio^ 
enough to put either the fort or the full extent of the river in the map." 

He writes therefore of two French forts there, on the Saskatchewan : 

" The annexed return of the French posts, of the troops for the protection of trade, 
with the number of canoes sent up in the year 1754, shews in some measure the ext-ent 
of their trade, and the system pursued by the French government in Indian affairs.'* 

Your Lordships will observe here that it is the government who managed aU 
these matters, that they are not matters of private enterprise unconnected with 
the government, but, throughout, the government takes an active part in them 
all — in sanctioning the trading with the Indians, and in erecting posts, and so on : 
" They did not depend on the number of troops, but on the discretion of their ofiicers^ 
who learned the language of the natives, acted as magistrates, compelled the traders to 
deal equitably, and distributed the King's presents." 

So there was government ; there were troops to whatever extent was found 
necessary ; and then the officers at each post were authorized to act, and did act, 
as magistrates, and so on : 

*' By this conduct they avoided giving jealousy and gained the affections of an 
ignorant, credulous and brave people, whose ruling passions are independence, gratitude, 
and revenge, with an unconquerable love of strong drink, which must prove destructive 
to them and the fur trade, if permitted to be sent among them ; thus managing them by 
address where force could not avail, they reconciled them to their troops, and by degrees 
strengthened the posts of Niagara, Detroit and Michilimakinac without giving offence." 

The next paragraph is : 

"The country was divided into certain districts, and the only restraints laid on the 
traders were, first, not to go beyond the bounds of that district they obtained phases for '^ 
— passes, that is, from the Governor of Canada — '*and, secondly, not to carry more 
spirituous liquors than was necessary for their own use, nor sell any of that to the 
Indians ; the King's posts, or rather the Intendant's, were the only ones excepted from 
this general rule." 

There was a great advantage in dealing with the Indians if they brought 
liquor into use, and while private persons were not allowed that advantage, it 
seems that at the King s posts the advantage was permitted : 

" Under these regulations the canoes went first to the post of the district, from 
whence they had full liberty to go among the Indians and accompany them to their 
bunting grounds ; they likewise called on their return. If any were ill-treated they 
complained to the commandant, who assembled the chiefs, and procured redress ; the 
savages also made their complaints and obtained immediate satisfaction, an exact report 
of all which was sent to the governor. This return may be depended on for so much as 
it contains " — the particulars are given afterwards — ** but as the King of France was 
greatly concerned in all this trade, a corrupt administration did not think it their interest 
that all these matters should appear in a full, clear and lasting manner. 
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" Your Lordship will be pleased to observe that the great inlets to the north-east, 
itom the Missisipi, are by the Ohio, and from thence up the Ouabach, which leads 
towards the sources of the River Miamis and Lake Erie ; by the Illinois, that leads to 
Fort St. Joseph and Lake Michigan ; and the Ouisconcing, that leads to Fox River and 
Bay des Fuans ; besides these, the different streams that run into the Missisipi carry 
them towards Lake Superior and the western lakes." 

Then what follows in the next paragraph has reference to the places on the 
eeist bank of the Mississippi, which I suppose your Lordships would think was 
clear, and perhaps it is not worth while troubling your Lordships with that.* 

The Lord Chancellor. — The only observation which occurs to me on that 
next passage is, that the French or Spaniards were there, but I suppose nobody 
contends that the Spaniards had any territorial dominion there. It plainly says 
that the settlements or posts spoken of are not necessarily such as to imply the 
assumption of territorial dominion. But as to the meaning of this description, you 
were referring to this document apparently to shew that the French extended 
their territorial acquisitions so as to include Pascoyat on the Saskatchewan. 

Mr. Mow AT. — Yes, my Lord. 

The Lord Chancellor. — Then all I point out is that the contents shew that 
settlements or posts of a kind not involving territorial dominion are apparently 
in contemplation. 

The Lord President. — ^There is a reference to the King's territory at the 
bottom of the page. 

The Lord Chancellor. — That is of course important as distinguishing the 
King's territory — which probably would be Canada — from all these outlying places. 

Lord Aberdare. — It seems to contemplate a connection between what is 
called generally Louisiana and this district, rather than a connection between 
Canada and this district. 

Mr. MowAT. — I shall trouble your Lordships with a short selection only from 
the voluminous evidence about the settlement of the French there, and about 
Canada extending to the Mississippi. 

Lord Aberdare. — If you are not going to insist on this part of it, I suppose 
you might pass very lightly indeed over it. 

Mr. Mow AT. — It was merely with the single purpose which I have spoken 
of already, to shew that the territory which may be excepted from our claim 
ought at all events to be considered as not extending so far as to exclude us from 
the points which the arbitrators thought we were entitled to. 

* The two paragTADhs of the despatch next succeeding the paragraph here referred to are as follows : 

** I shall easily find in the troops here many officers and men very readv to undertake to explore any 
part of this continent, who require no further encouragement than to be told such service will be accept- 
able t^ the King, and if properly executed will recommend them to his favour; but as they are unac- 
Suainted with tne country, the Indian languages and manners, 'tis necessary to join with them some 
lanadians to serve as guides and interpreters. The gentlemen here are mostly poor, and have families; 
in order to induce them to attach themselves thoroughly to the King's interests, 'tis necessary they 
should be assured of their being taken into his service for life, and in case they perish on these expeditions, 
that their widows will enjoy their pay, to support and educate their children. 

"Should his majesty think proper to allow the traders to go up to the western lakes, as formerly, I 
think a party might winter in one of these posts, set out early in the spring for the Pacific Ocean, find out 
a good port, take its latitude, longitude, and describe it so accurately as to enable our ships from the East 
Indies to find it out with ease, and then return the year following. Your Lordship will readily perceive 
the advantage of such discoveries, and how difficult attempts to explore unknown parts must prove to the 
Knglish, unless we avail ourselves of the knowledge of the Canadians, who are well acquainted with the 
country, the language and manners of the natives. ♦ ♦ « « • 

Appended to the despatch is the return therein referred to, headed, "List of the Upper Posts under 
the French Government, of the Garrisons thereat posted, and of the number of Canoes usually sent up every 
vear." Among the enunierated posts are Detroit and dependencies, Missilimakinac and depencfencies, 
La Baye and dependencies, Illinois, Temiscamingue, Chagouamigon, Nipigen, Gamanastigouia, Michipi- 
coton, and Mer du Guest. The last oi these —the Post of the Western Sea -comprised the country extend- 
ing from the western watershed of Lake Superior to the Rocky Mountains, and from the Missouri to the 
northern watershed of the Saskatchewan ; with numerous forts established therein. 
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The Lord CHANCErxoR. — This certainly shews that in 1768, according to the 
mformation which the government had obtained, the French had posts extend- 
ing as far north as Pascoyat. More than that it does not seem to me to shew. 
Those were posts apparently for the purpose*: of trade, where they had their 
factors, and their factories, and a certain amount of jurisdiction and authority. 

Mr. MowAT. — I do not know of any other way of acquiring sovereignty 
over such territory. 1'hat is the only way in which it was done. 

The Lord Chancellor. — That state of things is no proof whatever of the 
acquisition of territorial dominion. 

Mr. MowAT. — The whole must be taken together. 

The Lord Chancellor. — Yes ; if you have other instances, that may be 
material. 

Mr. Mow AT. — I do not rely upon that solely, but it is one piece of evidence 
shewing that in this North- West territory there were French traders and French 
posts. It appears from the evidence that licenses to trade were necessary, and 
that the licenses to trade were granted by the Governor of Canada. The French 
king also sent troops to these various posts, and appointed magistrates there. 

The Lord Chancellor. — It does not appear that the magistrates were 
placed over anything but the factories and so on. I mean there is no reason at 
all to imagine that he treated the Indians as his subjects. 

Mr. MowAT. — May I ask your Lordship to permit me to call your attention 
to the account given by another of the English governors ? 

Sir Montague Smith. — Yes, you are going on, as I understand, with your 
evidence. 

Mr. MowAT. — This is only another piece of my evidence; there is a great mass 
of it. I am merely picking out a few matters, because it would take a great 
deal of time to give to your Lordships the whole of the evidence, and I think it 
is only necessary to confirm in substance what I will read to your Lordships. I 
will read from the report of Governor Pownall, which you will find at 
page 601.* It is his account of what the French did in this territory, and I 
beg your Lordships* permission to observe that it was not a case of the English 
being there, or of the Hudson's Bay Company being there, and the French not 
being there. The Hudson's Bay Company never went into this region at all 
until long after the cession, when there was no doubt of the right of the English 
crown to it. This is what Governor Pownall says : 

**The French in their fiist attempts to settle themselves in these parts endeavoured 
to penetrate by force of arms " — 

Sir Montague Smith. — All this was before the cession ? 

Mr. Mow AT. — Yes ; shortly before the cession. There was no change in 
favour of the Hudson's Bay Company during the interval. The fact is, the 
French were increasing their occupation, every year more and more, of the terri- 
tory which they had taken possession of, or acquired the sovereignty of, for their 
monarch. Governor Pownall says : 

*• The French, in their first attempts to settle themselves in these parts, endeavoured 
to penetrate by force of arms, to fix their possessions by military expeditions. But 
. . they fell afterwards into that only path into which the real spirit and nature of the 
service led. The native inhabitants (the Indians) of this country are all hunters ; all 
the laws of nations they know or acknowledge are the laws of sporting ; and the chief 
idea which they have of landed possessions is that of a hunt. The French settlers of 
Canada universally commenced hunters, and so insinuated themselves into a connection 



* A Memorial stating the nature of the service in North America, and proposing a general plan of 
Jperations as founded thereon. Drawn up by order of, and presented to, His Royal Highness the Duke o^ 
CJumberland, 1756. 3rd ed. London : 1796. 
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-with these natives. While the French kept themselves thus allied with the Indians 
AS hunters, and communicated with them in, and strictly maintained all the laws and 
rights of sporting, the Indians did easily and readily admit them to a local landed 
possession, a grant which, rightly acquired and applied, they are always ready to make, 
AS none of the rights or interests of their nation are hurt by it ; while oil the contrary 
they experience and receive great use, beneOts and profits from the commerce which the 
Europeans therein establish with them." 

Let me note there another piece of evidence to shew the course of proceed- 
ing followed by the French in order to acquire, and whereby I submit they 
did acquire, the sovereignty of this country — no one else being in possession of 
it. What they did was this : after conciliating the Indians they obtained from 
them grants of a local landed possession. There was no other way by which they 
could proceed to acquire sovereignty. 

The Lord Chancellor. — The context rather shews the contrary, because it 
says that the French possession interfered not with the rights of the Indians. 
And then he had said just before that the Indians were in the habit of making 
grants of this sort : 

" A grant which, rightly acquired and applied, they " that is the Indians " are always 
ready to make, as none of the rights or interests of their nation are hurt by it." 

Lord Aberdare. — As long as they were lessees with the full power of hunt- 
ing, they did not care where the right to the territory rested. 

Mr. MowAT. — That is quite so, and they were willing to grant any rights 
(beyond that power of hunting) which the European nations desired from time to 
time. It is the cumulative force of these things which makes the point clear, 
that this territory had become French territory, and was what was ceded to Eng- 
land in 1763. Now, my Lord, if you will allow me, on page 602, 1 will read a 
little more on this point. 

Sir Montague Smith. — What is the meaning of this : 

" No Canadian is suffered to trade with the Indians but by license from the Govern- 
ment?" 

Mr. MowAT. — " But by license." That is the very point. 

" No Canadian is suffered to trade with the Indians but by license from the Govern- 
ment, and under such regulations as that license ordains.'' 

J think that is in my favour as shewing that all this was done under government 
miction. I mean, it was not the volunteer action of those who went in there to 
trade, but they were all acting under the Government, and by the authority of 
the Government: 

" The main police of which is this : The government divides the Indian countries 
into so many hunts, according as they are divided by the Indians themselves. To these 
several hunts there are licenses respectively adapted, with regulations respecting the spirit 
of the nation whose hunt it is ; respecting the commerce and interest of that nation ; 
respecting the nature of that hunt. The Canadian having such license ought not to trade 
and hunt within the limits of such hunt but according to the above regulations ; and he 
is hereby absolutely excluded, under severe penalties, to trade or hunt beyond these limits 
on any account whatever. 

** It were needless to point out the many good and beneficial effects arising from this 
police which gave thus a right attention to the interest of the Indians, which observe 
the true spirit of the alliance in putting the trade upon a fair foundation, and which 
maintained all the rights and laws of the hunt that the Indians most indispensably 
exact." 

Will your Lordship allow me to make here this observation, in view of which 
ihese different extracts should be read — that this governmental interference by 
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the French constantly during all this period was never objected to by the Hud- 
son's Bay Company as far as regards the territory in question ; and it was not 
objected to by England either. Both England and the company recognized evi- 
<iently the right of France to occupy this territory, and acquire the sovereignty 
of it in that way : 

*' But the consequence of the most important service which arises out of this poHce, 
IS a regular, definite, precise, assured knowledge of the country. A man whose interest 
and commerce are circumscribed within a certain department, will pry into and scrutinize 
•every hole and comer of that district. When such a hunt is, by these means, as full of 
these coureurs des hma as the commerce of it will bear, whoever applies for a license 
must betake himself to some new tract or hunt, by which again begins an opening to new 
discoveries and fresh acquisitions. When the French have, by these means, established a 
hunt, a commerce, alliance and influence amongst the Indians of that tract, and have, by 
these means, acquired a knowledge of all the waters, passes, portages and posts that may 
hold the command of that country — in short, a military knowledge of the ground — then, 
and not before, they ask and obtain leave of the Indians to strengthen their trading 
boose, to make it a fort, to put a garrison in it." 
A garrison, of course, implies troops of the King : 

*• In this manner, by becoming hunters and creating alliances with the Indians as 
brother sportsmen, by founding that alliance upon, and maintaining it (according to the 
ti-ue spirit of the Indian law of nations) in a right communication and exercise of the 
true interest of the hunt, they have insinuated themselves into an influence over flie 
Indians, have been admitted into a landed possession, and by locating and fixing those 
possessions in alliance with, and by the friendly guidance of, the waters [of the St. Law- 
rt-nce and Mississippi, and of the Winnipeg system] whose influence extends throughout 
the whole, they are become possessed of a real interest in, and real command over, the 
^ country." 

The LoKD Chancellor. — And you say that is annexation? 

Mr. MowAT. — I say it is the way in which a desert country of this kind 
bdcomes possessed by oae nation rather than another. 

The Lord Chancellor. — It may be a great step towards it, no doubt. 

Lord Aberdare.— That is a curious expression if it is annexation, and a very 
round about way of saying that they had annexed a country, or that they con- 
sidered it a portion of French territory. 

The Lord Chancellor. — You might say we had annexed Borneo according 
to that. 

Mr. Mow AT. — All America waa acquired in this way ; it belonged to the 
Indians. 

The Lord Chancellor. — It is impossible to deny that such a mode of pro- 
ceeding might very easily terminate in annexation ; but that it is annexation in 
itself is a different thing. 

Mr. MowAT. — These are just some of the steps that are needed for that pur- 
pose ; that is the view at least we submit to your Lordships. A report of this kind 
is free from any doubt or suspicion as to its accuracy, because it is made by the 
English governor, and its purpose is to inform his superiors of what another 
nation is doing to acquire the sovereignty of the country. 

Sir Montague Smith. — Line 30 seems to be a summary of it all : 

" They have thus througout the country sixty or Bev« nty forts." 

Mr. MowAT. — Yes : 

"They have thus throughout the country sixty or seventy forts, and almost as many 
settlements, which take the lead in the command of the country, not even one of which 
forts without the above true spirit of policy could they support with all the expense and 
force of Canada ;" — it was from Canada that they were governed — ** not all the power of 
France could ; 'tis the Indian interest alone that does maintain these posts." 

87 



Digitized by 



Google 



ARGUMENT OF ATTORNEY GENERAL OF ONTARIO re QUESTION OF BOUNDARY 



It 18 in consequence of always respecting these Indian customs that the 
English government has been so successful with the Indians, and contrasts 
so favourably in that respect with the United States, where they are always at war 
with the Indians and terrible disasters and atrocities are occurring between them : 
" Having thus got possession in any certain tract, and having one principal fort, they 
get leave to build other trading houses and entrepdts, at length to strengthen such, and in 
fine to take possession of more advanced posts, and to fortify and garrison them, as little 
subordinate forts under the command of the principal one." 

Lord Aberdare. — Suppose the Hudson's Bay Company had pushed forward 
and came into collision with these forts, and there had been fighting, there probably 
would have been what would have been considered a case of war — do you say 
that the French would have considered it a violation of their territory ? 

Mr. Scoble. — It was one ground of the war that led to the Peace of 
Ryswick that the settlements of Hudson's Bay were attacked by the French. 

Lord Aberdare. — That is quite another part of the territory. We are now 
speaking of places hundreds and hundreds of miles from Hudson's Bay. 

Sir Robert Collier. — They speak of Canada in the next line. 

Mr. MowAT. — Yes : 

" Though these principal forts have subordinate forts dependent upon them, they are 
yet independent of each other, and only under the command of the Governor-General ; 
there is a routine of duty settled for these, and the officers and commanders are removed 
to better and better commands. What the particulars of this are, and of the distribution 
of the troops, I have not yet learned as to Canada, but in general the present establish- 
ment for this service is three thousand men, of which there are generally two thousand 
three or four hundred effective." Then he says : — " I have not been able yet to get an 
exact list of the forts in Canada." 

Sir Robert Collier. — Then he gives a list of what he supposes to be the 
forts of Canada. 

The Lord Chancellor — As far as I can follow the names, they do not seem 
to go beyond the undisputed limits of Canada. 

Mr. MowAT. — A good many of them are in the country along the Mississippi ; 
others are in the territory of which we have been speaking. For instance, about 
the middle of page 603 Fort Alibi is mentioned, that is north of the height of land, 
near James* Bay. 

The Lord Chancellor. — That I suppose is within the undisputed limits of 
Canada. 

Mr. Mow AT.— It is north of the height of land — Fort Abbitibi. 

Lord Aberdare. — That is within the territory which was conceded expressly 
to the Hudson's Bay Company by the Treaty of Utrecht, and before the document 
of which you speak. 

Mr. MowAT. — It in fact continued always in possession of France after the 
Treaty of Utrecht. 

Sir Robert Collier. — It appears to have been occupied by the French. 
They had a fort at Abbitibi. 

Mr. MowAT. — Yes ; the map says of it : " Built by De Troyes in 1686." And 
of another post on Lake Abbitibi : " French Post founded before 1703." 

The Lord Chancellor. — In this list, at page 603, as far as the report of 
Governor Pownall is concerned, it might be important, because he says these par- 
ticular forts are within what he understood to be Canada. 

Mr. MowAT. — Yes, my Lord. 

The Lord Chancellor. — Now I want to know whether there are any others 
which are outside the undisputed limits of Canada. 

Mr. Mow AT. — What am I to consider as the undisputed limits of Canada ? 
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The Lord Chancellor. — I mean Canada as it was after part of it had been 
ceded to the United States. 

Mr. MowAT. — All north of the lakes remained to Canada. 

The Lord Chancellor. — These ten are mentioned — can you point out on 
the map any others ? 

Mr. MowAT — There is Fort Abbitibi. Then, in his evidence before the Par- 
liamentary Committee of 1749, Richard White says : 

** The French intercept the Indians coming down with their trade, as the witness be- 
lieves, he having 8een them with guns and clothing of French manufacture, and that an 
Lidian told him there was a French settlement up Moose River, something to the south- 
ward of the west at the distance as the witness apprehends, of about fifty milea" 

The Lord Chancellor. — Is the one you pointed out before between Lake 
Huron and Lake Michigan ? 

Mr. Mow at. — Miehillimackinac ; there is no question about that. 

The Lord Chancellor.— That clearly was within the limits of Canada until 
it was ceded to the United States. 

Mr. MowAT. — Yes, my Lord. 

The Lord Chancellor. — Then Du Quesne— where is that ? 

Mr. Mowat. — At the junction of the Ohio and Alleghany Rivers. I may 
mention generally that the only names in the territory to the north or west 
of the height of land with which we have to do in this paper, are Alibi, certain 
of the posts dependent on Nepigon and Miehillimackinac, and the posts of the 
Sioux and St. Antoine — the latter on the Upper Mississippi. 

Sir Robert Collier. — Are there any of them to the west ? 

Lord Aberdare. — None of these are to the west. 

Mr. MowAT. — With regard to the others, while the post is in one particular 
place yet the territory which is supposed to be annexed to it extends much 
further. For instance, " Missilimakinak and its dependencies " is the first mentioned 
there ; and it is an historical fact, and there is evidence of it in this book, that 
the dependencies there extended north and west of the height of land, although 
the fort itself was south. And of the six forts grouped here as dependencies of 
Nepigon, some were situated beyond the height of land. 

The Lord Chancellor.— Is it by Lake St. Joseph ? 

Mr. Mowat. — There is a fort at Lake St. Joseph. 

The Lord Chancellor. — That seems to be exactly within the limits of what 
was given to Canada. 

Sir Montague Smith. — North of the limits given by the award. 

The Lord Chancellor. — It is within those limits. It is by the south bank 
of the Lake St. Joseph. 

Mr. MowAT. — Yes, my Lord. I think it is within the limits that the award 
gave to us. It is on a river which flows into Lake St. Joseph there, and that 
river passes through the territories that the arbitrators gave us. Then there is 
also Fort Kamanistiquia, near Lake Superior. 

The Lord Chancellor. — This list derives importance from this heading, 
" Forts in Canada." Anything you can bring into that is certainly described at 
that time as being what was understood to be Canada, and I think although he 
says just before he has not been able to give an exact list of all the forts in 
Canada, yet one may infer that those are all that he had a list of. 

Mr. Mowat. — Yes, I think he does not mention any others. 1 shall have to 
go to other testimony for the others. 

Sir Robert Collier. — Fort St. Joseph — do I understand that to be west of 
the line from the confluence of the Ohio and the Mississippi ? I suppose it was ; 



Digitized by VjOOQIC 



ARGUMENT OF ATTORNEY-GENERAL OF ONTARIO re QUESTION OF BOUNDARY : 



therefore I suppose that to be in your favour, as excluding their boundary, 
which is the line from the Ohio to the Mississippi. 

Sir MoN FAGUE Smith. — That would carry you to the west of their boundary. 

Mr. MowAT. — There is quite a number of forts between the Mississippi and 
the due north line. 

Sir Robert Collier. — Take Fort St. Joseph: that may be taken as caxrying 
the boundary west of the line they contend for. 

Mr. Mow AT. — Yes, my Lord. 

Sir Robert Collier. — Are there any others of that kind ? 

Mr. Mow AT. — Fort Kamanistiquia would be. It also is west of that due 
north line. You will see Fort William there, and then the Indian name under 
it. The present name is Fort William. 

Sir Robert Collier. — Yes, that is not in this list. 

The Lord Chancelor. — The value of this is that they are all forts in Canada. 

Mr. MovvAT. — Yes, my Lord. There is another in this list which is on the 
Upper Mississif)pi and west of the due north line — Post Sioux. 

Sir Robert Collier. — Where is that ? 

Mr. MowAT. — They are not marked with that name, but that is the general 
name which they received. Fort St. Croix, built before 1688, your Lordship will 
see there [pointing on the map]. 

Sir Robert Collier.— Is that in this list ? 

Mr. MowAT. — It is included in the word Sioux. The word embraces a 
number, of which that is one. 

The Lord Chancellor. — No doubt that was, I suppose, in Canada until the 
cession to the United States. ? 

Mr. Mo WAT. — Yes, my Lord. 

Sir Robert Collier. — To the west of Lake Superior, no doubt. 

Sir Montague Smith. — There is a fort just to the north of Pigeon River — 
there is a number of those forts which you say came within the general description 
of the Sioux. 

Mr. MowAT. —Yes, my Lord, and Canada at that time was considered to 
extend over the Mississippi to the west bank of it, and some of the forts included 
under this name were on the west side of the Mississippi, and they were all con- 
sidered as part of Canada — but of course that portion west of the Mississippi 
was not ceded to the English. 

The Lord Chancellor. — Where is Miamis ? 

Mr. MowAT. — There were two of the name : one to the south-west of Lake 
Erie — a little below the most southerly part of it ; the other on the south-easterly 
shore of Lake Michigan. 

The Lord Chancellor. — Then it seems clear that the whole of those forts 
are within the di>trict which it is not in controversy was Canadian, or 
only in controversy in the view ot those who draw the line up from the Ohio. 

Mr. Mow AT. — Your Lordship will find several named on the Upper Mississippi. 
For instance, St. Antoine is mentioned ; it is spoken of as being a fine one. That is 
in the region of which we have been speaking. I shall give your Lordships more 
particular information about these posts in the further evidence. 

The Loud Chancellor. — It seems to be established that there were these 
forts reputed to be in Canada' which we have at page 603, and that in the terri- 
tories which were treated as Indian territories, for souie purposes at all events, 
the French had other forts acquired in the manner which is described in the 
documents. 

Mr. MowAT. — Then, I may assume for the present — 

Sir Montague Smfth. — You had better go on with any further evidence. 

90 



Digitized by 



Google 



THE FRENCH POSSESSION — EVIDENCE BEFORE HOUSE OF COMMONS COMMITTEB, 1749. 



Mr. MowAT. — There was a committee of the House of Commons in 1749* 
before which evidence was takei^, and it is satisfactory because the Hudson's 
Bay Ck>mpany w€is represented, and therefore whatever took place may be relied 
upon. It is at page 581. Joseph Robson is one of the witnesses. He 

'* Thinks that the heavers which are hrous^ht down to the company are refused hy 
the fVench, from their heing a heavy commodity ; for the natives who come to trade 
with the company dispose of their small valuable f ars to the French, and bring down their 
heavy goods to the company in summer when the rivers are open, which they sell, and 
supply the French with European goods purchased from the company." 

Richard White says : 

** The French intercept the Indians coming down with their trade as the witnes^ 
believes, he having seen them with guns and clothing of French manufacture ; and that 
an Indian told him there was a French settlement up Moose River, something to the 
southward of the west, at the distance, as the witness apprehends, of about fifty miles. 
The French deal in light furs, and take all they dun get, and the Indians bring the heavy 
to us. He never knew any Indians who had met the French bring down any light furs. 
The French settlement on Moose River is on Abbitibis Lake. The trade might be 
further extended by sending up Europeans to winter among the natives, which, though 
the Company have not lately attempted, the French actually do." 

The Lord Chancellor, — Is that the Alibi settlement that you were referring 
to just now ? 

Lord Aberdare. — Yes, I think so. 

Mr. Mow AT. — That is referred to ; but I think there was another one there, 
on the Moose River. The Moose is another river which flows into Hudson's Bay, 
or rather into James' Bay, at the foot of Hudson's Bay. It was upon that river 
that this fort was built. 

Lord Aberdare. — I think there can be no question that the French did claim 
the territory at the south of James' Bay, because it was the subject of continuous 
discussion in various treaties. 

Mr. MowAT. — Quite so, my Lord. Then, the witnesses go on to describe the 
course of proceeding, and shew that the French really possessed the interior of 
the country at that time completely. 

The Lord Chancellor. — Where do they shew that? I see a good deal of 
evidence as to trading, but where is there anything about complete possession of 
the interior ? 

Mr. Mow AT. — It was in that way that they had possession. 

The Lord Chancellor. — That is your argument ? 

Mr. MowAT. — That is my argument ; but that is the only way in which it 
was ever done. 

The Lord Chancellor. — These witnesses are certainly speaking of trade, 
evidently. 

Mr. Mow AT. — They are telling how the thing occurred, and how it was 
managed, and shewing that the whole of the interior trade was in the hands of 
the French. Robert GriflSn says : 

" The French intercept the trade, to prevent which the Company some time ago built 
Henley House, which did in some measure answer the purpose." 

That is the only fort that they did build, before the cession, away from the Bay. 
Lord Aberdare. — That is to say, up on the river ? 
Mr. MowAT. — Yes. The witness continues : 
** But if they would build further in the country, it would have a better effect The 



• Report from the Committee appointed to enquire into the state and condition of the coontries 
Adjoining to Hudson's Bay, and of the trade carried on there, together with an Appendix. Reported by 
Lord Strange, April 24, 1749. (Pages 216, 218, 226-7, 234.) fi^ t^ j 
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French went there first and are better beloved, but, if we would go up into the country, 
the French Indians would trade with us/' ^ 

Alexander BrOwn says : 

"The French intercepting the Southern Indians, and by that means obtaining 
the valuable furs. Has been informed by the Indians that the French Oanadese 
Indians come within sixscore miles of the English factories. The French Indians 
come to Albany to trade for their heavy goods. Ha« heard Mr. Norton (the governor) 
say that the French ran away with our trade. If the trade was opened, the French 
would not intercept the Indians, since in that case the separate traders must have out- 
factories in the same manner the French have, which the company have not ; " and bein^ 
asked, "In case these out-settlements were erected, whether the same trade could be 
carried on at the present settlements," he said : '* That it was impossible, but the trade 
would be extended, and by that means they would take it from the French. That, if 
these settlements were near the French, they must have garrisons to secure them against 
the French, and the Indians who trade with and are in friendship with them (whom he 
distinguished by the name of French Indians). He heard the Indians tell GU>vernor 
Norton, in the year 1739, that the French had a settlement at about the distance of a 
hundred or sixscore miles from Churchill, which had then been built about a year, and 
contained sixty men with small arms." 

I think eighty was the number that was usual at the forts, according to the 
evidence. 

The Lord Chancellor. — Where is Churchill ? 

Mr. MowAT. — It is at the mouth of the Churchill River, on the north- westerly 
shore of the bay. Then there is a general account of the proceedings. I now 
beg to refer your Lordships to some historical evidence of that distant period, 
which you will find at page 64 of the Appendix of Ontario. 

The Lord Chancellor. — That is a separate book of documents, is it not ? 

Mr. Mow AT. — Yes ; a separate book of documents — the smaller book. I will 
read a little from the beginning of this paper It is from Sir Alexander Mac- 
kenzie,* and shews the course of proceeding, and confirms what I have said as 
to the French having occupied the territory in a way which, according to the 
rules of international law, gave them the sovereignty, until the treaty ceded the 
territory to England : 

" The Indians, therefore, to procure the necessary supply, were encouraged to pene- 
trate into the country, and were generally accompanied by some of the Canadians " — this 
is telling the proceedings of the French — not of the Hudson's Bay Company — in the 
North- West territory, " who found means to induce the remotest tribes to bring the skins 
which were most in demand to their settlements in the way of trade. At length, mili- 
tary posts were established," — that means by the French — "at the confluence of the 
different large lakes of Canada, which in a great measure checked the evil consequences 
that followed from the improper conduct of these foresters [coureurs des bois], and at 
the same time protected the trade. Besides, a number of able and respectable men,, 
retired from the army, prosecuted the trade in person, under their respective licenses,, 
with great order and regularity, and extended it to such a distance as in those days was 
considered to be an astonishing effort of commercial enterprise.'' 

Then, speaking of missionaries : 

" They were during their mission of great service to the commanders who engaged in 
those distant expeditions, and spread the fur trade as far west as the banks of the 
Saskatchiwine River, in 53° north latitude, and longitude 102° west." 

Lord Abebdare. — From that, would it not seem that all those expeditions 
were undertaken by the coureurs des bois, from the basis of forts erected on the 

* ** A General History of the Fur Trade, from Canada to the North- West," printed Mrith, and fonning^ 
An introduction to the work : '* Voyaffes from Montreal, on the River St. Lawrence, through the Continent 
of North America, to the Frozen and Pacific Oceans, in the years 1789 and 1793. . . . London : 1801.** 
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great lakes ? All this shews that they are hunting, and so on, from the basis of 
these forts, and that the forts were there to keep them in order with the natives : 
" At length, military posts were established [by the French] at the confluence pf the 
different large lakes, which in a great measure checked the evil consequences that 
followed from the improper conduct of these foresters [coureurs des boi8\ and at the same 
time protected the trade/' 
Then it was a sort of basis from which these men traded. 

Mr. MowAT. — But they did this under the authority of the Government. 
Lord Aberdare. — That is only the forts that were erected ; they were hunt- 
ing into this open country. I do not think it shews any more than that. 

Mr. MowAT. — I shall shew where these posts are. There is quite a large 
number of forts south of the great lakes, then there is a number also north of 
the great lakes, and in this North- West territory, which I allude to for the 
purpose — 

Sir Montague Smith. — Those on the great lakes are most important for us 
here. 

Mr. MowAT. — But it is not merely those, as will appear as you read along. 
The very next paragraph shews it : • 

"They [the missionaries] were, during their mission, of great service to the com- 
manders who engaged in those distant expeditions and spread the fur trade as far west 
as the banks of Saskatchewine River ; in 53* north latitude, and longitude, 102' west." 

He gives the latitude there, which shews how far they went up : 

" Notwithstanding all the restrictions with which commerce was oppressed under the 
French government, the fur trade was extended to the immense distance which has 
been already stated, and surmounted many most discouraging difficulties which will be 
hereafter noticed ; while at the same time no exertions were made from Hudson's Bay to 
obtain even a share of the trade of the country which, according to the charter of that 
Company, belonged to it, and from its proximity, is so much more accessible to the 
mercantile adventurer." 

The Lord Chancellor. — This is what the whole book seems to be, the 
history of the fur trade. 

Mr. Mow AT. — Tes, and the fur trade was the only trade prosecuted in the 
territory at that time. 

The Lord Chancellor. — There is nothing specially about the possessions of 
the company. 

Lord Aberdare. — That assumes, "according to the charter of that company," 
that this region, invaded b}- the French chasseurs, or coureurs des hois, was in 
fact belonging to the Hudson's Bay Company. 

Mr. Mow AT. — Your Lordship sees the words ** which according to the charter 
of that Company belonged to it." That certainly does assume that, in a sense, 
but— 

Lord Aberdare. — Of course if you quote it as an authority, you must take 
it altogether. 

The Lord Chancellor. — It would seem beyond all reasonable doubt that 
the French carried on trade and erected for the purpose of trade certain forts. 
There seems no question about that, and apparently that at the same time the 
Hudson's Bay Company were not competing in the same territory. If that is 
enough to establish territorial sovereignty, you have done it. 

Sir Robert Collieu. — They seem to have established forts, as shewn here, as 
iar west as the Saskatchewan River, which is a long way to the west. You will 
aeeatline 30: 

" One of these, Thomas Curry, with a spirit of enterprise superior to that of his 
<H)iitemporaries, determined to penetrate to the farthest limits of the French discoveries 

93 .Digitized by ^OO^K:: 



ARGUMENT OF ATTORNEY-GENERAL OF ONTARIO re QUESTION OF BOUNDARY r 



in that country, or at least till the frost should stop him. For this purpose he procured 
guides and interpreters who were acquainted with the country, and with four canoe» 
arrived at Fort Bourbon, which was one of their posts, at the west end. of Cedar Lake^ 
on the waters of the Saskatchiwine." 
That is a good way to the west I suppose ? 

Mr. MowAT. — Yes, a great distance to the west. 

Sir Robert Collier. — I see several forts are marked. 

Mr. MowAT. — Yes, all the important ones are marked. The Fort Bourbon 
here mentioned is marked near the point of discharge of the Saskatchewan into 
Lake Winnipeg. There is quite a number of forts : I have not mentioned them 
all yet. 

Lord Aberdare. — Is your contention that all these existing places round 
Manitoba formed a portion of the district of Upper Canada. 

Mr. MowAT. — Yes, my Lord. I am not claiming them now, but they formed 
a portion of it. They belonged to Upper Canada, because they were ceded by- 
France to England. 

The Lord Chancellor. — It is quite clear that that is what Sir Alexander 
Mackepzie speaks oj, because he says in the pa«?sage just reterred to : 

** For this purpose he procured guides and interpreters who were acquainted with 
the country, and with four canoes arrived at Fort Bourbon, which was one of their 
posts, at the west end of Cedar Lake on the waters of the Saskatchiwine. His risk and 
toil were well recompensed, for he came back the following spring with his canoes filled 
with fine furs, with which he proceeded to Canada, and was satisfied never again to 
return to the Indian country.*' 

Mr. MowAT. — Of course he referred there to the better settled and better 
known parts of Canada. If your Lordships would permit me, I should now like to 
call your Lordships' attention to a few more passages bearing on this question, a» 
it is very important. Sir Alexander Mackenzie goes on, at page 65, in this way • 

" For some time after the conquest of Canada this trade was suspended The 

trade by degrees began to spread over the different parts to which it had been carried by 
the French, though at a great risk of the lives, as well as the property of their new 
possessors, for the nativeshad been taught by their former allies to entertain hostile 
feelings towards the English, from their having been in alliance with their natural 

enemies the Iroquois .Hence it arose that it was so late as the year 1766 before 

which the trade I mean to consider commenced at Michilimakinac. Tho first who 
attempted it were satisfied to go the length of the River Camenistiquia." 

Sir Robert Collier. — We have read the whole of that passage already. 

Mr. MowAT. — I beg your Lordship's pardon. — Then there is a report by 
Colonel de Bougainville on the French Posts of Canada, 1757, which is at page 
25 of the Ontario Appendix.* He deals with some posts that are not material 

* From his ** Memoir on the State of New France at the time of the Seven Years' War " (1757). 
Louis Antoine de Bougainville waH one of the most distinguished French officers in the war which resulted 
in the conquest of Canada. The French original of his M4moire is f^^en in *^ Relatwns et Mhnoires InMiU, 
etc., par Pierre Margry^ Paris, 1867. His account of the Post of La Mer de V Quest is appended at length :— 

Post of the Western Sea (La Mer de VOuest).—The Post of the Western Sea is the most advanced 
towards the north ; it is situated amidst many Indian tribes, with whom we trade, and who have inter- 
course also with the English, towards Hudson s Bay. We have there seven forts built of stockades, trustedr 
generally, to the care of one or two officers, seven or eight soldiers, and eighty engag^» Canadiens. We can 
push further the discoveries we have made in that country, and communicate even with California. The 

Et of La Mer d'Oueat includes the forts St. Pierre, St. Charles, Bourbon, de la Reine, Dauphin, Poskoia, 
djdes Prairies, all i*f which are built with palisades that can give protection only against the Indians, 
•t St. Pierre is situated on the left shore of Lake Tekamamiouen, or Lac de la Pluie [itifiiny Lake], at 600 
leagues from Michilimakinak, and 300 from Kamanistigoya or les Troit BixitreSt to the north-west 
of Lake Superior. Fort St. Charles is situated sixty leagues from Fort St. Pierre, on a peninsula that 
goes far into Lac des Bois [Lake of the Woods], Fort Bourbon is at one hundred and fifty leagues 
from the preceding one, and at the entrance of Lake Ouinipeg. Fort la Reine is situated on the right shore 
of the River of the Assiniboels, at seventy leagues from Fort Bourbon : this country is composed of vast 
prairies ; it is the route to go through to the upper part of the Miasouri. Fort Dauphm is at eighty leagues. 
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for our present purpose, I think, but I propose to call your Lordships' attention 
to ^what is said on page 27, commencing with line 30, where he does refer to 
posts that are material for our present purpose : 

" Post of the Western Sea (La Mer de FOuest). — The Post of the Western Sea is 
the most advanced towards the north. It is situated amidst many Indian tribes with 
whom we trade, and who have intercourse also with the English towards Hudson's 
Bay. We have there seven forts, built of stockades, trusted, generally, to the care of 
one or two officers, seven or eight soldiers, and 80 engages Canadiens, We can push 
farther the discoveries we have made in that country, and communicate even with 
California," 
So he there states how me^y forts they then had in that quarter. 

Sir Robert 'Collier. — How do you say this report is given — for whom? 

Mr. Mow AT. — I refer to it as a piece of historical evidence ; it is the only 
way we can get at the facts relating to this distant period. 

Sir Robert Collier. — But it is a statement by Colonel de BougainviUe, to 
whom ? It is made on what occasion ? 

Mr. Mow AT. — It is taken from a "Memoir on the State of New France at 
the time of the Seven Years' War," (1757). The memoir is in the printed book 
here mentioned, and from it I took this extract. 

Sir Robert Collier. — Was it addressed to his own government, or what ? 

Mr. MowAT. — The book w£is printed for general circulation. 

The Lord Chancellor. — However, the passage you have read speaks of a 
particular post, which I suppose is to the south of the territory we are talking 
about, because he speaks of communication with California. 

Mr. Mow AT. — '* The Post of the Western Sea " means all the North-West 
territory. What follows shews that. 

Lord Aberdare. — Why was this country called " La Mer de TOuest ?" 

Mr. Mow AT. — It was the name given by the French geographei*s, of the 
period 1695-1763, to a supposed inland sea near the western coast of America, 
represented as connected with the ocean at first by one and subsequently by two 
passages or straits, its position corresponding, on the later maps, to that of the 
Gulf of Georgia, (Straits of Vancouver), and the two passages corresponding to the 
two entrances to the latter, respectively north and south of Vancouver's 
Island. And it was supposed that from this Post the discovery of this 
Western Sea might be accomplished overland and the South Sea (Pacific 
Ocean) be reached. 

The Lord Chancellor. — Is this particular post marked anywhere ? 

Mr. MowAT. — The post includes a number of forts. A post did not moan one 
single building ; it means a series of forts . 

The Lord Chancellor. — It was a post consisting of several forts ^. 

from the precedinfr one, on the river Minanghenachequek^, or Eau Trouble. Fort Poskoia is built on the 
river of that name [now Saskatchewan], at 180 leagues from the preceding one ; it takes ten days from thi» 
fort to reach Nelson River. The Fort dee Prairies is at eighty leagues from Fort Poskoia, on the upper part 
of the river of that name. This post has been farmed in consideration of a sum of eight thousand francs; 
the commandant is its farmer, with a fourth interest in its trade. The Indiana who trade there are the 
Gristinaux and the Asniniboels ; these two tribes form each twelve villages inhabited respectively by two 
hundred and fifty men (k^ymmeg). This post produces usually from three to four hundred bundles of furs ; 
we must take into account also fifty to sixty slaves, Rouges or Panis, of Jatihilinine, a nation sitnated on 
the Missouri, and which plays the same role in America that the negroes do in Europe. This is the only 
poet where this traffic takes place. 

The post of La Mer d'Ouest merits special attention for two reasons— the first, that it is the nearest to 
the establishments of the English at Hudson's Bay, and from which their movements can be watched ; 
the second that from this post the discovery of the Western Sea may be accomplished ; but to make this 
discovery it will be necessary that the voifogeurs give up all views of personal interest. 

The one who advanced this discovery most was the Sieur de la VerAnderie ; he went from Fort de la 
Reine to reach the Missouri. Upon this river he first met the Mandanes or Blancs-Barbus, numbering 
seven villageH, surrounded by forts of staked earthworks, with a moat ; then the Kinongewiniris or Brochets, 
composing three villages ; at the upper part of the river he found the Mahantas, also composing three 
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Mr. Mow AT. — Yes, my Lord, you will see that by the paragraph beginning : 
**The post of La Mer d' Quest includes the Forts of St. Pierre, St. Charles, Bourbon, 
De la Reine, Dauphin, Poskoia, and Des Prairies." 

The Lord Chancellor. — I wanted, if possible, to see them on the map. 

Mr. MowAT. — They are all on this map \ihe Ontario Governvient map]. 

Lord Aberdare. — This country is called " La Mer d' Quest." 

Mr. MowAT. — All these forts are considered to be included in it, and they are 
marked. The Post of the Western Sea embraces the whole of the territory. The 
whole of the North-West went under that name. 

Lord Aberdare. — On this map the letters " Western Sea " go through Mani- 
toba. It was so called because it was supposed to be on the shores of the Pacific; 
where also California was to be found. 

Mr. MowAT. — I may mention here that one of my friends who is with me from 
Canada [Mr. Mills] has given attention for thirteen or fourteen years to this subject, 
and is an expert in all geographical matters connected with it. If your Lord- 
ships would allow him to address the court, besides myself and my learned friend 
Mr. Scoble, on that part of the matter simply, it might help to shorten the discus- 
sion. 

The Lord Chancellor. — Oh, no. As we said yesterday, we cannot hear three 
counsel. 

Mr. Mo WAT. — Then, my Lord, this goes on to describe all these forts, and 
points out where they are situated. Your Lordship has looked at them on the 
map, and I suppose I need not read them over ; but at each of them there are offi- 
cers, at each of them there are soldiers, at each of them there are men employed in 
very large numbers — eighty. In this respect much more was done to acquire 
sovereignty for France than the Hudson's Bay Company did to acquire sover- 
eignty for England over whatever territories they had occupied. Their forts 
were comparatively fewer, and they were not manned anything like so exten- 
sively. The evidence* shews that they had only 120 men and oflScers in all 
their forts, instead of the very large number that the French had. 

Your Lordships asked who Colonel de Bougainville was, and I mentioned 
some things about him. I should have mentioned also •that this memoir was sub- 
mitted at the time it was written to General de Montcalm, whose aide-de-camp 
he W61S, and that that officer testified to the correctness of the information which 
it contained. 

At page 28, speaking of this post, Colonel de Bougainville says : 

"The post of La Mer d'Ouest merits special attention for two reasons — the first, that 
it is the nearest to the establishments of the English at Hudson's Bay, and from which 

village!, and along the Missouri in descending it to the discharge of the River Wabiek, or to the Coquille, 
twenty- three villages of Panis. 

To the south-west of this river, and on the two shores of Ouonaradeba, or k la Graisse, are the 
Hactannes or Gens du Serpent. They extend from the foot of a chain of very high mountains [the Rocky 
Mountains], which run north, east, and south, and to the south pf which is the River Karoskiou or Cerise- 
Pel^e, which is supposed to reach California. 

He continued his journey, and found in those vast territories, where the Missouri has its sources, 
opposite to, and about forty leagues from the Mahantaa, the Owilinioek or Beaux-Hommes, four viUages ; 
opposite the BrochetM, the Macateoualasites or Pieds-Noirs [Blackfeet], three villages of about 100 cabins 
each ; opposite the Mandanes are the Ospekakaerenousques or Gens du Plat C6t^, four villages ; opposite 
the Panis are the Gens de I'Arc, named the Atchapcivinioques by the Christinaux, and Utasibaoutchactas 
by the A88inib)el8, three villages ; after these are found the Makesch or Petits Renards, two villages; 
the Privassa or Grands-Parleurs, three villages; the Kakakoschena or Gens de la Pie, five villages ; 
the Kiskipisounouinini or Gens de la Jarretifere, seven vill^^. 

He could not go further on account of the war which was then being waged between the Gens de la 
Jarretifere and the neighbouring nation. I may here observe, that it is perhaps improper to use the term 
villages as I have done, for all these nations which inhabit the prairies form, like the Tartars, wandering 
hordes, live by the chase, and dwell in huts covered with skins. 

* Middleton to Dobbs, Joint App., p. 581, line 13, quoted antfy p. 59 : '* Out of 120 men and officers 
the company have in the Bay," etc. 
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"their movements can be w^at<;hed ; the second, that from this post the discovery of the 
Western Sea may be accomplished ; but to make this discovery it will be necessary that 
the voyayBura give up all views of personal interest." 

Then he goes on to say, amongst other things, what steps were taken for the 
purpose of discovery. The French always liad that matter in view, and were con- 
staxitly making discoveries and extending their possessions. Then at page 29, we 
have the Post of- Tahiti bi. 

** Tabitibi is a post dependent upon Temiscamingue, situated at 120 leagues from the 
preceding fort, towards Hudson's Bay. Each post may contain one hundred men. They 
sabsist on game and ILshing. They sow no grain and have no village. All this country 
is mountainous, and not at all fertile. The post produces about 120 bundles of furs." 

The Lord Chancellor.^ Where does that lie ? 

Mr. Mow AT. — It is a little south of James' Bay. Then he describes, a little 
lower down, the method of proceeding. At line thirty he says : 

" We call conge the licenses or permits that are granted by the Governor-General for 
& canoe laden with six thousand pounds of merchandizes intended to be sold in one of the 
posts indicated. Such a license costs fifty pistoles. The Governor-General, who is at 
liberty to give more or less, applies these funds for the maintenance of poor families of 
officers. Account is given to the King of only twenty-two licenses. The Governor sometimes 
gives as many as forty. The half of the fifty pistoles goes to the King, and the other half 
is at the disposal of the Governor for gratuities." 

I have collected the evidence here in regard to every one of these forts and 
posts. Some of it I have read ; and some of it I have not yet read, as I do not 
know whether my learned friends on the other side are going to dispute any of 
these things. 

The Lord Chancellor. — I should doubt whether they would dispute the 
historic fiwcount of these things given at the time, in 1767, by a well known 
French writer, and as you say (and I daresay correctly) approved by the Govern- 
ment of Quebec. I should think the effect of that probably would not be agreed 
upon between you, but the facts I should think would be agreed. 

Lord Aberdare. — I suppose the fact that all these various fortresses that 
are scattered over these various places were put there by Frenchmen would not 
be disputed. The question is, ba the Lord Chancellor has said, the effect of that. 

Mr. MowAT. — Well, for the present, I shall not trouble your Lordships with 
putting together the vast amount of evidence there is bearing upon all these forts. 

Then, as your Lordships have asked me what evidence there is as to 
how far this territory was claimed by Upper Canada, as belonging to it, I will 
refer your Lordships to what appears upon that subject. It is necessarily, to a 
considerable extent, in historical documents. The first I would mention is at page 
412, where there is a petition set forth. It conmences at page 410. It is a peti- 
tion by the Earl of Selkirk in reference to an Act of Upper Canada, 59 Geo. 3, 
cap. 10, (1818), which is entitled, ** An Act to authorize the enquiry and trial of 
Crimes and Offences, committed within this Province, without the limits of any 
described Township or County, to be had in any District thereof." The Act 
itself is at page 409.* The petition is at page 410. The petition is a long 

* Sec. 1 of the Act in question is as follows : — 

"Whereas by an Act passed in the thirty-eighth year of His Majesty's reign, entitled, **An 
Act for the better division of this Province," large tracts of country are comprehended in the several 
Districts of this Province, which are not within the limits of any Township or County therein ; and 
whereas crimes and offences have been committed, and may hereafter be committed, in such tracts of 
country, which it might be inconvenient to try in the particular Districts wherein the same may have been 
committed ; be it therefore enacted by the King's moat excellent Majesty, by and with the advice and 
consent of the Legislative Council and Assembly of the Province of Upper Canada, constituted and 
assembled by virtue of and under the authority of an Act pasned in the Parliament of Great Britain, en- 
titled, *' An Act to repeal certain parts of an Act passed in the fourteenth year of His Majesty's reign, 
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one, and the passages that I am going to read to your Lordships are the 
only ones probably that are material for our present purposes.* The Earl of Sel- 
kirk complained of this Act, and he wished to have it disallowed. 

The Lord Chancellor. — I do not see that he complains of the Act. At page 
410 there is a complaint against some legal proceedings in the Canadian courts. 

Mr. MowAT. — Yes, but proceedings in connection with this Act ; and I have 
a statement here which shews that Upper Canada was claiming* jurisdiction. It 
is one piece of evidence to shew that Upper Canada actively claimed juris- 
diction beyond the due north line. 

Lord Aberdare. — " Westward to an indefinite distance," he says. 

Mr. Mo WAT. — Yes, my Lord. At page 412 there are two or three sentences 
which will shew what I mean. He complains : 

** That the Chief Justice of Upper Canada in defiance of the Act of Parliament, which 
declares the western boundary of Canada to be a line drawn northward from the point of 
junction of the Rivers Ohio and Mississippi," — 

Of course that was his point, that that was our limit, and he says that there 
was an Act of Parliament saying so, and that the Chief Justice acted in defiance 
of that : 

— *^ and in opposition to the unanimous decision of the court at Quebec, asserts that 
the Western District of Upper Canada extends westward to an indefinite distance." 
That is the expression that your Lordship read just now. So that there the 
Earl of Selkirk pointed out what it was which in his view the Chief Justice of 
Upper Canada asserted on that subject : 

** That in consequence of this extraordinary doctrine, your memorialist is apprehensive 
that under the provisions of this new Provincial Act the Chief Justice will not hesitate 
to issue bench warrants for the purpose of arresting severai persons now resident at the 
Red River settlement," 

and so on. I cite that as an historical statement of what is said in regard 
to that distant peiiod. 

The Lord Chancellor. — You cite it as an historical statement, but is it in 
your favour ? 

Mr. Mow AT. — I cannot press it beyond what it says. 

The Lord Chancellor. — Because it savs : 



entitled, * An Act for making more effectual provision for the government of the Province of Quebec, in 
North America, and to make further provision for the government of the said Province,'" and by th© 
authority of the same, That all crimes and offences committed in any of the said tracts of country or parts 
of this province, not being within the limits of any described county or township, may be inquired of and 
tried within any District of this province, and may and shall be laid and charged to have been committed 
within the jurisdiction of the court which shall try the same, and such court may and shall proceed thereon 
to trial, judgment, and execution, or other punishment for such cnme or offence, in the same manner as if 
such crime or offence had been really committed within the District where such trial may be had, any law, 
usage, or custom, to the contrary notwithstanding." 



•Petition of the Earl of Selkirk, 30th July, 1819. 

To the Right Honourable th^ Lords of the Committee of Privy Coun^iil for the affairs of Trade and 
Foreign Plantations. 

The Memorial of Thomas, Earl of Selkirk— 
Sheweth : 

That in the month of September, one thousand eight himdred and eighteen, a Bill of Indictment was 
preferred against your memorialist at Sandwich, in the Western District of Upper Canada, for a conspiracy 
to destroy the trade of certain fur traders calling themselves the North-West Company of Montreal. * 

That as they could not succeed in their endeavours to obtain from the Grand Jury in the Western 
District a true bill against your memorialist for the alleged conspiracy, another bill wa<, immediately after 
the passing of this new Act, preferred against him on the same charge. * * The Bill has been found against 
your memorialist and nineteen other persons, most of whose names have been inseited in the Indictment, 
evidently for no other purpose than to prevent them being called as witnesses in your memorialist's defence. 
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*' That the Ohief Justice of Upper Canada in defiance of the Act of Parliament, which 
declares the western boundary of Oanada to be a line drawn northward from the point of 
junction of the Rivers Ohio and Mississippi, and in opposition to the unanimous decision 
of the court at Quebec, asserts that the Western District of Upper Canada extends west' 
ward to an indefinite distance.'* 

Mr. MowAT. — Yes, but yoiir Lordship will not take his construction of the 
Act of Parliament. 

The Lord Chancellor. — If you use it as a statement for any purpose, you 
must use it for all. How can it be a statement with regard to the rights ? 

Mr. Mow AT. — No, not with regard to the rights. I do not cite it for that 
purpose. 

Sir Barnes Peacock. — You cite it as an historical statement only of the 
assertion of the Chief Justice. 

Mr. Mo WAT. — Yes, my Lord. 

Lord Aberdare. — Were these acts committed in Upper Canada ? 

Mr. Mowat. — On the part of the Crown it was so claimed, and that the juris- 
diction was therefore in the courts of that province ; but on the part of Lord 
Selkirk, they were claimed to have been committed in the "Indian territories," 
and to be therefore, under the Imperial Act, 43 Geo. 3, c. 138, within the cognizance 
only of the courts of Lower Canada, unless relegated for special cause, by instru- 
ment under the great seal of Lower Canada, to the courts of Upper Canada ; it 
was a Lower Canada court that tried the De Reinhard case. 

Lord Aberdare. — As against the " decision of the whole court," and " in 
defiance of the Act of Parliament," he made this assertion ? 

Mr. Mowat. — In defiance of the Act of Parliament — that was Lord Selkirk's 
assertion. There was a trial in Lower Canada, in 1818, of persons charged with 
murder away up in the disputed territory, and in that case the court held that our 
westerly limit was a due north line from the Ohio and Mississippi. This had never 
been held before., and never acted upon before, and it appears from these papers in 
print before your Lordship that the question was referred to England, as to whether 
that construction of the Act of Parliament was the correct one, and after a good 
deal of correspondence, no opinion of the Law Officers appears to have been ob- 
tained — ^at all events after very diligent inquiry and search we have not been able 
to find that there was — and ultimately the man was pardoned. That is a single 



That your memoriali&t further submits that Fort William, a trading post occupied by the said North 
West Company, and the place where the alleged offences charged against him are stated to have been- 
committed, is not situated within the jurisdiction of the courts of Upper Canada, as settled by the Act of 
Parliament of 14 George 3rd, c. 83, which defines the boundary of that Province, and therefore that these 
charges cannot be legally brought to trial in any court of Upper Canada. 

That the Chief Justice of Upper Canada, in defiance of the Act of Parliament, which declares the 
western boundary of Canada to be aline drawn northward from the point of junction of the Rivers Ohit» 
and Mississippi, and in opposition to the unanimous decision of the Court at Quebec, asserts that the 
Western District of Upper Canada extends westward to an indefinite distance. That, in consequence of thin 
extraordinary doctrine, jrour memorialist is apprehensive that under the provisions of this new Provincial 
Act, the Chief Justice will not hesitate to issue Bench Warrants for the purpose of arresting several persons 
now resident at the Red River settlement, and that if such warrants are submitted to, or enforced, he will 
bring away the parties to a distanos of two thousand miles, without their having any opportunity of bring- 
ing witnesses along with them, or the means for obtaining^ an impartial jury, or a fair trial. Your 
memorialist ought also to observe that as the settlers at Red River have obtained the opinion of several of 
the most eminent counsel in England, declaring that thfl Red River cannot be considered as in Canada, it 
is not unlikely that warrants issued (under the new Act) for the apprehension of any of the settlers at that 
place will be forcibly and, as your memorialist conceives, lawfully* resisted. 

That your memorialist further submits that as the Provincial enactment above mentioned is of an 
unusual and extraordinary nature, your memorialist conceives that the Lieutanant-Governor ought not to 
have expressed the Royal Assent to the Bill, without seeing that it contained a clause to su8i>end its opera- 
tion till the pleasure of His Royal Highness the Prince Regent should be known. * ♦ ♦ . 

Your memorialist therefore prays that your Lordship will take the said Provincial Act into considera- 
tion as early as possible, and will advise His Royal Highness the Prince Recent in Council to disallow the 
Nune, and your memorialist further prays that when the said Act is to be taken under your Lordships' 
consideration he may be heard by counsel on the subject. 

Selkirk. 
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case — the only case — in which a decision of that kind was made. There is a great 
mass of evidence which we have now, and was not before the court then, to shew 
what the true construction of the statute is ; for instance, a vast number of com- 
missions, and the judges had not the advantage of those commissions ; and the 
great argument — the conclusive argument — that the Act of 1774 recites, that its 
object was to give a government to those colonies and settlements, namely, the 
<yovernment of the British Crown, was not brought before the court at all ; nor 
was a great variety of other matter. If reliance was placed on that decision, I 
could shew how very little material for judgment upon this point the court had; 
the judgment was never acted upon ; it was not acted upon in that case, and it 
has not been acted upon by any court since. 

The Lord President. — Was it not acted upon in McLellan's case ? 

Mr. MoWAT. — No, he was acquitted ; and on the occasion I am mentioning the 
Quebec court charged the jury, and the jury came to a conclusion on whatever evi- 
dence was brought before them. No doubt there is that judgment, but your Lord- 
ships will not take the judgment as being correct unless it was right, and I argue 
that it was wrong. 

The Lord Chancellor. — I do not think you can make very much out of a 
statement of that kind.* 

Mr. Mo WAT. — I put it in as one piece of evidence. I am asked by your 
Lordships what is the position taken in Upper Canada with regard to this territory, 
and that is one of the pieces of evidence that I put forward, and it is only one of 
many. 

Sir Barnes Peacock. — The prayer of the memorial is, that their Lordships : 

" Will take the Provincial Act into consideration as early as possible, and will advise 
•.the Prince Regent in council to disallow the same." 

The Lord Chancellor. — What was done — was it disallowed ? 

Mr. MowAT. — No, it was allowed. 

Sir Barnes Peacock. — What was the Act ? 

Mr. MowAT. — It is at page 409.t 

The Lord Chancellor. — However, that seems to add very little light, be- 
cause that seems to provide for a jurisdiction in parts of the province " which are 
not within the limits of any township or county therein," but what the bounds 
of the province are it does not say. 

Mr. Mow AT. — No, my I^rd. 

Sir Montague Smith. — What does it say — that under these Acts they might 
go into these Districts ? 

Mr. Mowat. — That they claimed the right to go, and would ^o. 

Sir Barnes Peacock. — Had they ever done so, before the Hudson's Bay 
Company settled there ? 

Mr. MoWAT. — Yes. I will tell your Lordship what evidence of this there is. 
The Hudson's Bay Company also send in a petition, dated 3rd August, 1819, for the 
disallowance of the Act. At page 413, the company, your Lordship observes, 
informed the Lords of the Committee of the Privy Council for Trade and 
Foreign Plantations, that 

" By the interpretation which has been put upon it by the Ohief Justice and the Law 
Officers in that Province, it has liad the effect of operating as an ea; post facto law with 
respect to several of your memorialists' officers and servants, contrary to the established 
principles of justice, and to the law of England. For, in consequence of such interpreta- 
tion, criminal prosecutions were immediately commenced, and a bill of indictment pre- 
ferred, against certain of their officers and servants, for a conspiracy to destroy the trade 



Namely, the petition of Lord Selkirk. f Sec. 1, printed ante, p. 97, note. 
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of the North-West Oompany, in having committed certain acts allej^ed to have taken place 
at Fort William (a trading post of that company) two years prior to the passing of the 
■aid colonial law. Your memorialists further submit that Fort William, where the said 
acta were alleged to have been committed, is not in Upper Canada," 

— tliat is carrying out the idea that it was a due north boundary — 
'* being situated to the west of the boundary line of that province (as established by Act 
of Parliament, 14 Geo. 8., c. 83), and therefore not within the jurisdiction or subject ta 
the legislature of that province." 

That was their construction. 

Sir Barnes Peacock. — Fort William is within this part [pointing on the map] T 
Mr. MowAT. — ^Yes. It is a little west of the due north line, near the shore- 
Sir Barnes Peacock. — This is what is included in Ontario by the award 
[poirUing] ? 

Mr. MowAT. — Yes, my Lord. 

Sir Robert Collier. — The object of this Act was to enable the Governor, by 
proclamation, to declare that any part of the territories was within the Province 
of Upper Canada for the purpose of criminal jurisdiction. 

The Lord Chancellor. — No, it assumed that there were certain tracts, not 
parts of any described county or township, but which were within the limits of 
the province. It did not define any tracts. Assuming that it was within the 
province, the Act extended there. 

Sir Robert Collier. — " Any of the said tracts of country," it says, " or 
parts of this province." I should read " tracts of country " as meaning tracts of 
country not being parts of the province, not being within the limits of any pre- 
scribed township or county for the purpose of trying prisoners. It is merely for 
the purpose of trying prisoners. 

The Lord Chancellor. — No, it is not so. The preamble commences : 
" Whereas by an Act passed in the thirty-eighth year of His Majesty's reign, en- 
titled *An Act for the better division of this Province,' large tracts of country are com- 
prehended in the several Districts of this Province which are not within the limits of any 
township or county therein." 
Sir Robert Collier. — 

** Which are not within the limits of any township or county.'' 
The Lord Chancellor. — Of course, with regard to that Act, we must see 
whether there was any such Act, and what was the effect of it. 

Mr. MowAT. — The counties were re-constituted by it and grouped into dis- 
tricts, certain of the districts comprehending also tracts of unorgajiized territory 
outside the limits of townships and counties. Section 40 reads : 

"And be it further enacted, by the authority aforesaid, that the counties of Essex 
and Kent, together with so much of this province as is not included within any other 
District thereof, do constitute and form the Western District" 
The Act of 59 Geo. 3 is printed immediately preceding, at pajre 409. 

Sir Montague Smith. — What you cite this for is to shew that under this Act 
they did exercise jurisdiction within these districts, and that they were treated 
as being within the Act ? 

Mr. Mowat. — Yes, my Lord. 
Lord Aberdare. — Where are you? 

Mr. Mowat. — ^The petition I have just read is at page 413, and before parting 
with it I want also to read something from Chief Justice Powell's report on this- 
subject, which is printed at page 416.* 

* Report of Chief Justice Powell, of XJpper Canada, dated 27 October, 1819. in reference to the- 
matters complained of in the petitions of the Earl of Selkirk and the Hudson's Bay Cfompany; transmitted 
to Eirl Bathurst by Lieutenant-Governor Maitland. , 

Digitized by V^jOOQIC 



ARGUMENT OF ATTORNEY-GENERAL OF ONTARIO re QUESTION OF BOUNDARY 



Sir Barnes Peacock. — Do you shew that under that Act there was ever any 
irial by the Ontario judicial officers, in that part which is now included in the 
award, before the Hudson's Bay Company's settlement ? 

Mr. Mow AT. — Yes, there is some evidence of that, as I think I shall be able 
io shew your Lordship ; I do not know whether under that Act or not, but, at all 
events, whether it was under this Act or not, there were trials. 

Sir Barnes Peacock. — You say there were trials ? 

Mr. MowAT. — Yes, my Lord. 

Sir Barnes Peacock. — In the part included in the award, before the Hud- 
son's Bay Company's settlement ? 

Mr. MowAT. — Yes. I shall be able to shew your Lordship that. Will 
your Lordships allow me to read what Chief Justice Powell says, in the para- 
graph commencing "The outrages," at page 416. This is the statement that he 
makes : 

" The outrages at Fort William were presented ia the Western District of Upper 
Canada, that Post " — that means Fort William — " having been ever considered part of 
that District by the proprietors of the post, the governments, and the courts, yet the 
Supreme Court of Lower Canada had adjudged that it was without the Province of 
Cpper Canada." 

He complains there of the adjudication in Lower Canada being contrary to 
what it had always been considered — that it was always considered to be in 
Upper Canada. 

The Lord Chancellor. — The Supreme Court of Lower Canada had adjudged 
that it was without the Province of Upper Canada ? 

Mr. MowAT. — Yes, my Lord. 

Sir Robert Collier. — What became of all this ? Chief Justice Powell com- 
plains that " the Supreme Court of Lower Canada had adjudged that it was with- 
out the Province of Upper Canada." What finally became of that ? Was it 
finally treated as being within or without the province ? 

Mr. Mow AT. — In that particular case in which the judgment was pronounced, 
and in which the prisoner was found guilty, it was disposed of in this way: The 
Government sent to the Imperial Government the papers, the notes of the trial, 
and the points, in order that an opinion of the Law Officers might be obtained 
as to whether the locality was or was not in Upper Canada — whether the judg- 
ment of the court on that point was correct. The matter seems to have rested 
there for about two years. There was a correspondence about wanting the 
opinion, but if any opinion was given there is no record of it ; at all events, we 
cannot find it. But we do find that the prisoner, who had been condemned upon 
the supposition that the act had been committed without the boundaries of Upper 
Canada, received a free pardon. 

Lord Aberdare. — ^Are you speaking of De Reinhard/s case ? 

Mr. MowAT. — Yes, my Lord. The question was whether the spot was situ- 
ated in Upper Canada, or in the Indian territories, which would bring it within 
the jurisdiction of the courts of Lower Canada. My friend has not cited a cajse, 
or suggested that there was ever a case, in which that view which the Lower 
Canadian court held in the De Reinhard case was ever acted upon by anybody. 
As I have already said, it was acted upon by no government afterwards, it was 
acted upon by no court afterwards, either in Upper or Lower Canada, and what- 
ever law there was required to be acted upon or put in force in this territory 
was the law of Upper Canada. 

The Province of Manitoba has printed an Appendix in which is set forth a 
report of Mr. Ramsay, Q.C., afterwards Judge Ramsay, discussing this question 
wof boundaries, and the report so printed has a memorandum added to it; and it 
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may shorten the matter a little if I read it, because it really shews what was 
done, and what was well known to have been done, in this territory, west of 
the due north line in Upper Canada. This is at page 71.* 

Mr. McCarthy. — If my friend will allow me, it might shorten the time if I 
admit, as I ought to admit, as a matter of fact, that up toUhe height of land — that 
is between Lake Superior and the height of land — Upper Canada did exercise 
jurisdiction. I leave my friend to point out that which is beyond the height of 
land. 

Lord Aberdare. — How far ? 

Mr. McCarthy. — It is about 40 or 50 miles. Your Lordship will see that 
marked on the map. 

Lord Aberdare. — That land would not go so far as the Lake of the Woods? 
. Mr. McCarthy. — No. 

Sir Robert Collier. — What do you call the particular height of land ? 

Mr. McCarthy. — Your Lordship will see it is marked on this printed map, 
\Mr, McCarthy pointed out on the map the position of the particular territory.] 

Mr. Mow at. — The due north lines are here. 

Mr. McCarthy. — Yes, I admit that they exercised jurisdiction between the 
due north line which we now claim as the proper line, and the height of land. 

Mr. MOWAT. — And that we always did so, so far as the information goes ? 

Mr. McCarthy. — I cannot say at all. 

The Lord Chancellor. — There is an Act in 1803, 

*' For extending the jurisdiction of Courts of Justice in the Provinces of Lower and 
Upper Canada to the trial and punishment of persons guilty of crimes and offences within 
certain parts of North America adjoining to the said Provinces." 

Mr. Mow AT. — That is under commission. 

The Lord Chancellor. — Therefore, giving an extra-territorial jurisdiction. 

Mr. Mow AT. — Yes, but not necessarily. The governor might at his discretion 
authorize it. 

Sir Robert Collier. — Tou do not say the right to the land was exercised 
nnler that Act. 

Mr. MowAT. — No. The documents here shew, with reference to that Act 
of 1803, that it was passed in consequence of murders committed in Athabasca. 
I a in not quite sure how far my friend's admission extends. If he admits that 

* Report of T. K.' Ramsay, Esq., Q.C , on the Northern and Western limits of Ontario, dated March, 
1873, and made at the instanoe of the Government of the Dominion. The Memorandum appended to it is 
as follows :— 

Memo.— In the report submitted, the strictly legal view has alone been considered, because it alone 
seemed to be within the scope of my instructions ; but from the course of my investigations I could not fail 
to see that beyond this there is another consideration not less important, and that is the equitable side of 
the q^uestion. In creating the Province of Ontario it is not possible to conceive that the Imperial Legisla- 
ture intended to convey to that province and to the Province of Quebec less territory than the late Province 
of Canada actually enjoyed. Now, it is incontestable that up to 1867 the Groverament of Canada, de facto, 
•extended to the hei^t of l%nd which forms the watershed of the water system of the St. Lawrence and the 
fireat lakes. This is made apparent by the registers of the Executive Council, by which we find that a 
Uommissioner was appointed to obtain the surrender of the claims of the Indians to the lands in the 
vicinity^ of Lakes Superior and Huron, or of such of them as may be required for mining purposes. The 
Commissioner executed a treaty by which he obtained a portion of the very territory that would be cut oflf 
from the Province of Ontario if the dispositions of the Act of 1774 were literally observed. '* From 
Batchewanaung Bay to Pigeon River, at the western extremity of the said lake [Superior], and] inland to 
that extent to tne height of land which separates the territory covered by the Charter of the Honourable the 
Hudson's Bay Company from the said tract, and also the islands in the said lake within the boundaries of 
the British possessions therein. " 

There are doubtless other acts of authority beyond the meridian indicated in the foregoing report. In 
the De Reinhard trial, Mr. Coltman, a magistrate for the District of Quebec, and a Commissioner in the 
Indian territory, in his evidence, said : ** II est notoire que les writs des Magistrats du District Ouest du 
Haut Canada sont ^man^ pour Stre ex^cut^s ^ Fort William." It would, therefore, seem that in fairness 
to the Province of Ontario the old line of the height of land should be adopted as the western as well as 
the northern boundary of the Province of Ontario. 
Montreal, March, 1873. T. K. R. 
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that part west of the due north line up to the height of land is territory in which 
Upper Canada always exercised jurisdiction, I have nothing more to say. That- 
is all that, on this point, is needful for me to make out. 

Lord Aberdare. — Oh, no ; it is a very small part indeed which was admitted 
by him. 

Mr. Mow AT. — But so far a^ regards that which is west of the due north line,, 
and up to the height of land, I must ask my friend to give me some admission. 

Lord Aberdare. — You made some case as to Fort William and so forth, and 
he says " Yes, as to Fort William that is all very well ;*' but beyond Fort William 
he does not admit anything. 

Sir Montague Smith. — He admits that which is beyond the due north line. 

Mr. MowAT. — Yes, that we exercised the jurisdiction. There is no doubt at- 
all that we exercised jurisdiction beyond the due north line. 

Mr. McCarthy. — Oh, yes. I think they did continually. I think, so far as 
Upper Canada is concerned, different townships have been laid out there under 
the municipal jurisdiction of Upper Canada. It is between the due north line 
and the height of land ; and Fort William, as your Lordship sees, is in that 
territory. 

Sir Robert Collier. — Yes. 

Mr. Mowat. — The jurisdiction so exercised is not only the jurisdiction of the 
courts, but also a jurisdiction as to granting land. Grants of land were from 
time to time made west of the due north line (there is evidence of that) by the 
Province of Cana«la before confederation, when th,» only right of doing so was 
that this territory formed part of Upper Canada; and very extensive mining 
grants were also made. 

Sir Robert Collier. — Mining grants ? 

Mr. MowAT.— Yes, my Lord. 

Sir Robert Collier. — You are able to prove all that I suppose ? 

Mr. Mowat. — Yes, njy Lord, I can shew it at once. 

Lord Aberdare. — If it is admitted up to the watershed, there is no use 
shewing it. I think the learned counsel on the other side admitted that town- 
ships were also formed there. 

Mr. McCarthy. — Yes. 

Lord Aberdare. — And that would be exercising territorial jurisdiction also ? 

Mr. McCarthy. — Yes. 

Lord Aberdare. — But then the argument, as I understand, was this. I 
gather, if you once shew that the territory beyond that particular territory was 
a part of tipper Canada, that that would apply to the whole of the district 
included in the award ; but this admission waB limited to a portion of the district. 

Mr. McCarthy. — That is so. I think my friend will not be able to shew 
any exercise of jurisdiction beyond the height of land. That was the limit. 

Sir Montague Smith. — Then you say, beyond that, that there have been 
grants of land ? 

Mr. McCarthy. — Yes, in that same territory. 

Sir Montague Smith. — In that same territory ; but do you carry grants 
beyond the territory with respect to which the admission has been made ? 
Perhaps that also will be admitted. 

Mr. McCarthy. — Yes. That they exercised jurisdiction here as regards, 
timber, and so on. 

The LoKD Chancellor. — Up to thp height of land ? 

Mr. McCarthy. — Yes. 

Lord ^berdark — On the western side ? 

Mr. McCarthy.— No, I do not admit that. 
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Mr. MowAT. — My friend does not admit it, so I shall have to prove it by 
and bye. 

Sir Robert Colliek. — You say jurisdiction was exercised up to the height of 
land. Is the height of land spoken of, the boundary of the jurisdiction and 
so on ? 

Mr. McCarthy. — Yes, I think it is so spoken of in several places ; for instance 
in the treaty, which my friend will admit. 

Sir Robert Collier — Is there any Act of Parliament in which what is 
called the " the height of land " is mentioned ? 

Mr. McCarthy. — Yes. There was a treaty with the Indians in 18/>0, and 
that treaty took in all the land. 

Sir Montague Smith. — You are asked whether in any of the documents 
relating to the criminal jurisdiction, or in any Act of Parliament,it is mentioned ? 

Mr. McCarthy. — No, not in any document relating to criminal jurisdiction. 
I am speaking of an official document, and this was an official document. 

Sir Montague Smith. — That is another matter. 

Mr. Mow at. — Jurisdiction is only exercised in any part of Upper Canada 
according as population gets into it. There, is a large part of the undisputed 
territory of Upper Canada which has not yet been surveyed, and which is quite 
unoccupied. There being no population there, there is no occasion for the exercise 
of jurisdiction. 

Sir Robert Cf)LLiER. — You get from this due north line ; you have got the 
jurisdiction beyond it, and you have got grants of land beyond it. You do not 
admit that the height of land is the boundary ? 

Mr. Mow AT. — Oh, no. 

Sir Robert Collier. — Then how far back do you go 1 

Mr. MowAT. — The commissions — that of 1786 to Sir Guy Carleton 
especially* — carries the boundary to a point which is beyond the height of land. 

Sir Montague Smith. — And the Quebec Act "? 

Mr. Mow AT.^— Yes. I rely on the Quebec Act, and the purpose of the 
Quebec Act; and I rely on the Order in Council of 1791, which declared that all 
Canada was to be included in Quebec, as enlarged for the purposes of the division ; 
and then all the correspondence which is printed here shews that to have been 
always our contention. 

Sir Robert Collier. — We have heard all that. 

Mr. Mow AT. — Then there is an admission of the Dominion itself which I think 
is of some value. At page 122 of the supplemental Appendix of Ontario, there 
is printed the material part of a Dominion statute to readjust the representa- 
tion in the House of Commons, and for other purposeaf That appendix is in 
two parts. 

Mr. McCarthy. — We have not seen that. 

Mr. MowAT. — I suppose that does not matter. The Court will I suppose look 
at any papers that are material. That is so agreed, even if the papers should not 
be printed. This is a statute under which the settlements in the awarded terri- 
tory are made part of the Ontario District of Algoma for the purpose of repre- 
sentation. 

The Lord Chancellor. — This is an Act of 1882. 

Mr. Mow AT. — Yes. 

The Lord Chancellor. — How does that bear on the question ? 



* Printed arUe, p. 44, note. 

f 45 Vict., cap. 3, (1S82), ** An Act to readjust the representation iu the House of Commons, and for 
other purposes.*' 
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Mr. Mow AT. — It is an admission by the Dominion — ^an admission in eflFect 
that the territory in question is part of Ontario, because it is given as a part of 
Ontario. 

The Lord Chancellor. — Where does that appear ? Is it in the Act ? 

Mr. MowAT. — Yes, it is in the Act. The recital refers to the census which 
has just been taken, and declares that the Province of Ontario requires to elect 
additional members in consequence of it ; and so on. There is nothing more in 
the recital which is material for either of us. Then the first clause declares of 
how many members the House of Commons should consist, and the second clause 
recites : 

" The said Provinces respectively shall, for the purposes of the election of members 
to serve in the House of Commons, be divided into the electoral districts established by 
the British North America Act, 1867, and the Act above cited, readjusting the repre- 
sentation, and the addreeses of the t^o Houses of the Legislature of Prince Edward Island 
to Her Majesty, on the admission of that Province into the Dominion of Oanada, ajid 
those constituted by this Act — each of the now existing electoral districts remaining 
constituted and represented as it now is, except in so far as it may be altered by the 
following provisions of this Act." 

Then there are some provisions which are not material, but the material one is 
this ; 

" Ontario. 

* * » » ♦ • 

*' The settlements westward of the Provisional District of Thunder Bay, and eastward 
of the Electoral Districts of Manitoba, shall, pending the adjustment of the boundaries, be 
and the same are hereby made part of the Electoral District of Algoma." * ♦ ♦ ♦ 

Sir Robert Collier. — It is merely an adjustment of the territories. 

Mr. MowAT. — Yes ; but why should it be annexed to Ontario, if it is not part 
of Ontario ? 

The Lord Chancellor. — What was'the date of the award we had before us ? 

Mr. MowAT. — 1878. We ask, why, if the Dominion asserted that the award 
was wrong, and that this territory was no part of Ontario, why should they state 
that it was ? 

• Sir Montague Smith. — Pending the dispute, they rather adopt the award in 
the interval for this purpose. 

Sir Barnes Peacock. — It says, *' part of the electoral district of Algoma.** 
What is that ? 

Mr. Mow AT. — That is an Ontario electoral district. 

Lord Aberdare. — It is not down in the map. What is the name by which 
this district principally went — Keewatin ? 

Mr. Mow AT. — Yes. Nothing turns upon it I suppose, but there is a tract 
called Keewatin in the North- West Territories. A strip between Manitoba and 
Ontario was at first included in Keewatin ; a very narrow strip, assuming the 
award to be correct and the original boundaries of Manitoba to remain what they 
were. 

Further, as bearing upon the point of the English River not being territory 
of the Hudson's Bay Company, and being within the bounds of Upper Canada, I 
may refer for a moment to the maps. My learned friends rely upon the maps. 
Whatever information existed at the time in England about this territory was really 
obtainable only from the Hudson's Bay Company, and the maps give such informa- 
tion as is understood to have been conveyed to the mapmakers by whom inquiries 
were made, by the Hudson's Bay Company, who alone had information on 
the subject. When the matter was before the arbitrators, the Dominion applied 
to the Hudson's Bay Company for any maps which would throw light upon the 
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question of boundaries, and the company furnished four maps. Only two of 
tno3e I believe were of any importance or helped to throw any light in any 
•way on the question in dispute, and unfortunately one of those two seems 
to be missing ; but here is the other, which is called Mitchell'^ map,* and is the 
map stated in the evidence to have been before the commissioners when the 
Treaty of 1783 was made. This map is very much worn and appears to have 
1>een very much used. It comes as I have said from the custody of the Hudson's 
Bay Company, and in this map the boundary line is laid down north of the 
Lake of the Woods. 

Sir Robert Collier. — Which line ? 

Mr. Mowat. — The line which is spoken of on the map as being the bounds of 
the Hudson's Bay Company. 

Sir Robert Collier. — That is the northern boundary of Canada ? 
Mr. Mowat. — Yes. 

Sir Robert Collier. — How about the western boundary ? 
Mr. Mowat. — The line in question extends westward to a point north of the 
Lake of the Woods, and forms, in that extent, as well the northern limit of 
'''Canada or New France," as the southern limit of the company's territory. 
Moreover, although the line stops in the meridian of the Lake of the Woods, the 
westward extension of Canada or New Fronce to the limit of the map, in longi- 
tude 103°, is indicated ; but I only refer to it for the other purpose. There are 
a number of maps which in the same way give as the boundary a line north of 
the Lake of the Woods. 

Sir Robert Collier. — But not as far west as the Lake of the Woods ? 
Mr. Mowat. — Yes, my Lord, and as far west as the Lake of the Woods. 
Sir Robert Collier — Then that is in your favour. 
Mr. Mowat. — Yes, in that respect it is in my favour. 

Sir Robert Collier. — Then let us see it. [The map, MitcheWs, was shewn 
aiid explained to their Lordships]. If they give a line as far west as the 
Lake of the Woods it is in your favour. 

Mr. Mowat. — There is the line, and there is the Lake of the W^oods [point- 
ing them ovi']. 

Sir Robert Collier — According to that Canada would go on here [pointing 
to the region of the Lake of the Woods], Where do they say their own territory, 
the Hudson's Bay, lies ? 

"^'^Amap of the British and French Dominions in North America . . inscribed to . . the Earl of 
Halifax, and the other . . the Lords Commissioners for Trade and Plantations . . by John Mitchell . . . 
published by the author, Feb. 13th, 1756 . . and sold by Andrew Millar . . Thomas Kitchin, sculp." 

It apiiears from a printed memo, of the author, on the face of the map, that this is the second edition, 
and contains matter not in the first edition. In the margin is also printed the following : 

**Tbis map was undertaken with the approbation, and at the request of the Lords Commissioners for 
Trade and Plantations, and is chiefly composed from draughts, charts and actual surveys of different parts 
of His Majesty's Colonies and Plantations in America ; great part of which have been lately taken by their 
Lordships* orders, and transmitted to this office by the Governors of the said Colonies and others. 

"Plantation Office, Feb. 13th, 1765." "John Pownall, 

** Secretary/' 

In the Convention of the 29th September, 1827, between Great Britain and the United States, this map 
is referred to as that ** by which the framers of the Treaty of 1783 are acknowledged to have regulated 
their joint and official proceedings." Their intention was to draw the international boimdary line to the 
head waters of the St. Lawrence system ; but they committed the blunder of running it through Long and 
Rainy Lakes and the Lake of the Woods (which all appear upon this mKp as discharging into Lake 
Superior), instead of drawing the line through the head stream of Lake Superior, which is in reality the 
River St. Louis (or du Fond du Lac). Had this been done it would have given to Canada a very 
large additional territory. The American commissioners can scarcely have b^n ignorant of the real 
facts, if, as is said to have been the case^ they had beside them, and had the benefit of the knowledge 
of Mr. Peter Pond, a famous North- West trader, who was familiar with every step of the route 
followed by the line in question, and cannot but have known the true position of the western watershed of 
Lake Superior. Besides, this information was available, to any one who might seek it, in numerous French 
iind English maps and books. 
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Mr. MoWAT. — That is the line which marks it on the map. It is differently 
coloured. Then there is another height of land which runs away far north, being 
that which divides the waters that pass into Hudson's Bay through Lake Winnipeg 
from those that fdU direct into the bay, and if you take that as the height of 
land it would give us the English River. 

Sir Robert Collier. — This is the boundary of Canada, and there is the Lake 
of the Woods. 

The Loud Chancellor. — It seems exactly so far to correspond with the 
boundary which has been laid down, unless the introduction of the smaller map 
there [pointvng to that engraved on the comer of the larger] destroys its value. 

Sir Robert Collier. — At all events they treat Canada as going as far west 
as the Lake of the Woods — perhaps farther. Then they claim to come down near 
to the Lake of the Woods. That is not very far from the line drawn by the 
arbitrators, is it ? 

The Lord Chancellor. — This surely shews it somewhat farther south than 
the award does? 

Sir Robert Collier. — Somewhat farther. 

Mr. Mow AT. — The English River is not marked upon the map. 

Lord Aberdare. — The waters of the English River found their way IntO' 
Hudson's Bay. 

Mr. Mow AT. — Ultimately, after travelling a thousand miles. 

Sir Robert Collier. — This [pointing] would seem to represent the Lake St^ 
Joseph, and the other lake called the Lonely Lake, pretty much as it is here^ 
[pointing on the Ontai^ boundary map]. 

Mr. McCarthy. — But the Lake of the Woods is too far north on that map. 

Sir Robert Collier. — As far as I can understand, that would represent the 
Lake of St. Joseph. I suppose this would represent the English River. 

The Lord Chancellor. — Which do you say is the Lake of the Woods ? [The 
lake was pointed out]. Then it is very inaccurately laid down. But there 
is no doubt this would correspond exactly with the awarded boundary. 

Sir Robert Collier. — Thereabouts, I think. 

The Lord Chancellor. — The Lake of the Woods seems to be shewn too far 
north. 

Mr. Mow AT. — Yes, and that would afford room for the English River and 
some territory to the north of it in Canada. 

Sir Robert Collier. — The Hudson's Bay Company treat all this pink as 
theirs. Then they treat the brown as Canada's. 

The Lord Chancellor. — That chain of lakes exactly corresponds with the 
northern boundary of the award. There can be no doubt of the extreme inaccuracy 
of the proportions* and distances. 

Lord Aberdare. — Was that map before the arbitrators ? 

Mr. Mowat. — Yes, my Lord. 

The Lord Chancellor. — Produced by which party ? 

Mr. Mowat. — The maps procured from the Hudson's Bay Company were 
put in by the Dominion. The idea was, as it is here now, to put in everything. 

The Lord Chancellor. — The Dominion will not deny, I suppose then, that 
some weight is to be given to it. 

Mr. Mowat. — Then there are other maps to the same effect. I have two of 
the original maps here. One is " A new map of North America from the latest dis- 
coveries." The date is 1763.* That is the very year of the cession, and this, 
map gives the " Bounds of Hudson's Bay by the Treaty of Utrecht." I shall shew 
that that is a mistake ; but it shews what was supposed to be the boundary. 



* Map No. 130, m Notes on Maps, Ont. App., p. 121. 

108 Digitized by Google 



LIMIT OF THE HUDSON'S BAY CO'S TERRITORY-r-WHAT THE ANCIENT MAPS SHEW. 



The LoKD Chanceller. — There is the Lake of the Woods, but the other 
lakes are not laid down at all. 

Mr. MowAT. — It shews the boundary line to be north of the Lake of the Woods. 
That is all I can argue for from this map. 

Sir Robert Collier. — The company put themselves as above the Lake of 
the Woods. 

The Lord Chanceller. — Is this a Hudson's Bay map ? 

Mr. McCarthy. — It was not a Hudson's Bay map. 

Mr. Mowat. — No, but it is of value as agreeing with Mitchell's in respect of 
this line, and because of its antiquity. Then I have pinned to it another old 
map* of about same period, and also shewing the line to be north of the Lake of the 
Woods. 

Sir Robert Collier. — That is the same thing. 

Mr. Mo WAT. — It is a different map, by a different author, but it really shews 
the same thing. There are a great number of maps which shew the line in that 
way. I have referred particularly to Mitchell's, because it is the only map of any 
value which the Hudson's Bay Company forwarded when they were asked for maps 
for the purpose of illustrating the question. 

As to the map furnished by the Hudson's Bay Company which has been 
mislaid, there is a statement here as to the effect of it. This statement was 
not disputed at the time, and no doubt will not be disputed here.. It was a map 
dated 1748.f The statement, your Lordship will find at page 66 of the Joint 
Appendix : 

'' It bears the Royal Arms and the Arms of the Company, and seems to have been 
prepared by the Company in view of the Parliamentary inquiry of that period, and for 
the purpose of shewing the limits which the Company then claimed.'' 

Sir Robert Collier. — You are now reading from the proceedings before the 

arbitrators ? 

Mr. Mowat. — Yes, the map being mislaid for the moment : 

** The line which this map gives as the Company's southern boundary is considerably 

north of the height of land even as shewn on this map, for the line is therein made to cut 

Frenchman's River " 

Sir Robert Collier. — Who says this ? 

Mr. Mowat. — It is my statement for the arbitrators, and printed now for 
the present reference : 

" — and several other rivers shewn on the map as flowing into Hudson's Bay. The 
Company does not by the map claim to the height of land, even so far as these compara- 
tively small rivers are concerned. Their southerly line on the map runs to the eastern 
shore of a lake called Nimigon ; thence to, and northerly along, the eastern shore of 
Winnipeg ; and thence northerly to Sir Thomas Smith's Sound, in Baffin's Bay." 

This is a manuscript map, coming from the custody of the Hudson's Bay 
Company, and not claiming any part of the territory which the arbitrators have 
given to us. We have the one map (Mitcheirs) upon which I have been commenting, 
and here is the other one perhaps still more valuable, because it is in manuscript, 
and must be presumed to have been prepared for the company itself. I have 
mentioned here that it has the company's arms upon it, and the date indicates 
that it is the map which was probably prepared for use by the Parliamentary 
Committee in 1748. 

♦ Map No. 129, in Notes on Maps, Ont. App., p. 121. 

t ** A map of North America, with Hudson's Bay and Straijfhts, anno 1748.— R. W. Seale, sculp." I* 
is numbered 80 in the Notes on Maps, Ont. App., p. 109. 
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The Lord Chancellor. — It is unfortunate that it is not produced. Can 
we draw safe conclusions from a reported argument ? 

Mr. MowAT. — There is some difficulty there ; but in addition to the statement 
in my argument, we have in evidence the description of what this map contains. 
It is in the " Notes on Maps," map No. 80, at page 136o (169 of re-print) of the^ 
Book of Arbitration Documents, and at page 109 of the Ontario Appendix, both 
before your Lordships ; and I cannot do anything better. Both sides made search 
for the9e maps, and Mitchell's map was found, but this map has not yet been 
discovered. It was left, after the arbitration, in the charge of the Dominion 
Government for re-transmission to the Company. Then there are a number of 
other maps which shew boundaries that would not include the territory in 
question. 

Sir Montague Smith. — Boundaries of what ? 

Mr. Mow AT. — Boundaries of the Hudson's Bay Company. Some of these 
are in Albany, and I have not been able to produce them. ' 

Sir Robert Collier. — Where do they come from ? 

Mr. MowAT. — I will tell your Lordship what they are. We made a list of 
the Maps and Notes which we had before the arbitrators, and which your Lordship 
will find in the separate Appendix of Ontario.* Page 116 is what I am going to 
refer to; map No. llO.-f* 

The Lord Chancellor. — There seems to have been an immense number of 
maps. 

Mr. MowAT. — Yes, my Lord, an immense number. The turn the thing has 
taken has been a little difierent from what we expected or perhaps some of these 
maps might have been procured. All I can do now is to refer to the Notes in 
regard to them. This is a confirmation of the inference one would draw from 
Mitchell's map, namely, that the territory in the award was not claimed by the 
Hudson's Bay Company at that time. The note is that the map 

"Shews a line exactly the same as that of Mitcheirs map of 1755, already mentioned ; 
it is engraved and coloured, but has no inscription. The map extends further to the 
westward and to the eastward than Mitchell's, but the line stops, incomplete, at either 
end, at the same points as on his." 

The Lord Chancellor. — MitcheU's is the one we saw. 

Mr. Mow AT. — Yes, my Lord. 

The Lord Chancellor. — Which seems to make the chain of lakes the 
boundary to the north. 

Mr. Mow AT. — Yes, my Lord. Map 120 is also a map which is at Albany. It, 
also, follows Mitchell's, and therefore perhaps it is not worth while to refer 
to it particularly. Then 132, on page 121, is another.^ 

Lord Aberdare. — Were all these maps before the arbitrators ? 

Mr. Mow AT. — These Notes were before the arbitrators, and some of the maps. 

Sir Robert Collier. — Here you state " The western limit of the map is a 
little west of the Lake of the Woods/' 

Mr. Mow at : 

" A line, engraved and coloured, and marked * Bounds of Hudson's Bay by the Treaty 
of Utrecht,* commences at the point in the western limit where the line on Mitchell's 
map of 1755 (hereinbefore mentioned), produced westerly, would end — " so that it con- 



*The Notes on Maps, as printed for the arbitrators, are reprinted in Sess. Papers, Ont., 1879, No. 31, p. 
135. 

t "Carte des Possessions Angloises et FranQoises du Continent de I'Am^rique Septentrionale, 1756. Se 
Vend k Londres chez. . . Millar, Rocque et autres. . . ." 



it** A new map of North America. . . . 1763. J. Spilsburg, sculpt." 
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firms Mitcheirs ; only it carries the line further west — " and runs thence easterly in about 
the same position as that of MitchelFs, to the eastern limit of the raap beyond Mistassin." 

Then the following, 133, published about 1763, confirms the same view : 

" A new map of North America, shewing the advantages obtained therein to 
England by the Peace. 

" Has a line corresponding to that on MitchelPs map, of 1755 (hereinbefore men- 
tioned), as far west as the terminal point of that line, and running thence south- 
westerly to the western limit of the map, in about long. 103® and lat. 49® 12'. The 
name Canada, on the face of the map, applies westward to the same limit. The 
sources of the Mississippi are in about their true position. Lake of the Woods has no 
feeders." 

Then No. 144 :* 

"Contains a line marked * Boundaries of Hudson's Bay-by the Treaty of Utrecht.' 
It follows substantially the height of land from a point west of Lake Mistassin to a point 
north of Lake Nepigon (crossing however a river), whence it runs westerly, passing the 
Ijake of the Woods at a distance of about half a degree north of that lake." 

Sir Montague Smith. — North of the lake ? 
Mr. MowAT. — North of the Lake of the Woods. 
Sir Robert Collier: 

" Passing the Lake of the Woods at a distance of about half a degree north of that- 
lake." 

Mr. Mowat. — So it would give to Canada the whole Lake of the Woods and 
something more. It was not actually measured. 

Lord Aberdare. — That would take it up about to English River. 

Mr. Mowat. — That is what I contend. 

The Lord Chancellor. — Where is Lake Mistassin ? 

Mr. Mowat. — It is a lake of considerable size south-east of James* Bay, 
my Lord. The northern part of Lake Mistassin is in a line with the 
southern part of James' Bay, and some distance to the east. There are also other 
maps to which I will call your Lordships' attention by and bye, and which give 
as the line of the *' Bounds of Hudson's Bay,'* the height of land running up to- 
Split Lake, which would be north of the English River. 

Lord Aberdare. — Split Lake is on the Nelson River. 

Mr. Mowat. — Yes. That line would be quite north of any part of the 
awarded territory in this quarter. Split Lake is marked on the map on Nelson 
River. Youi* Lordship will see the line there. 

Lord Aberdare. — The line appearing on the English maps of the eighteenth 
century. 

Mr. Mowat. — Yes. It will not be disputed that that line is on some of these 
maps. It is north of the English River, and an authority therefore that the 
river would be in French territory. In some of these maps all the territory west 
of that line to Split Lake is marked as French Canada. 

Then another point as to the limits of Canada is established by the negotia- 
tions in respect of the Treaty of Utrecht. The negotiations will be found at page 
490. At page 500 the particular memorials on which I rely for this purpose will be 
found. Your Lordship will find at the foot of page 500 a memorial from 
Monsieur De Torcy to Mr. Prior. He gives an account of what has been done 
upon th3se negotiations. This was before the Treaty of Utrecht, by which the 
Hudson's Bay and Straits were given up to the English, and commissaries were 
to be appointed for the purpose of deciding how the territory was to be divided. 



* *'A map of the British Dominions in North America" (1774). 
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By the previous Treaty of Ryswick,* the right of France was recognized to 
what was practically all the forts of the bay, with one single exception. Then, 
England having recognized the right of France to all those forts, whatever terri- 
tory should be considered as accompanying the forts of course went to France 
likewise. Then, in consequence of the success of the British arms, the Treaty of 
Utrecht was much more favourable to England, and England insisted upon getting 
the whole bay and straits, and insisted also upon France surrendering all the 
posts and forts that were on the bay, and, as I have said, commissaries were to 
be appointed for the purpose of determining exactly where the line should be.f 
The English Government gave to the Hudson's Bay Company authority to receive 
possession from France of these posts and forts on the bay. They were delivered 
accordingly, and there is a memorial from the Hudson's Bay CompanyJ declar- 

*Thb Tbraty of Ryswick, 1697. 

VII. The Most Christian King shall restore to the said King of Great Britain all countries, islands, 
forts and colonies, wheresoever situated, which the English did possess before the declaration of this present 
war. And in like manner the King of Great Britain shall restore to the Most Christian King all countries, 
islands, forts and colonies, wheresoever situated, which the French did possess before the deMclaradon oif 
war ; and this restitution shall be made on both sides within the space of six months, or sooner if it can be 
done. And to that end, immediately after the ratification of this treaty, each of the said Kings shall 
deliver, or cause to be delivered to the other, or to commissioners authorized in his name for that purpose, 
all acts of conce<$><ion, instruments and necessary orders, duly made and in proper .form, so that they may 
have their effect. 

VIII. Commissioners shall be appointed on both sides to examine and determine the ricrhts and pre- 
tensions which either of the said Kings hath to the places situated in Hudson's Bay ; but the possession of 
thoHe places which were taken by the French, during the peace which preceded this present war, and were 
retaken by the English during this war, shall be left to the French by virtue of the foregoing article. The 
capitulation made by the English on the 5th of September, 1696, shall be observed accordmf to its form and 
tenor ; the merchandises therein mentioned shall be restored ; the p^overnor of the fort taken there shall 
be set at liberty, if it be not already done ; the differences . arisen concerning the execution of the 
said capitulation and the value of the goods there lost, shall be adjudged and determined by the said 
commissioners ; who, immediately after the ratification of the present treaty, shall be invested with suffi- 
cient authority for the settling the limits and confines of the landrf to be restored on either side, by virtue 
of the foregoing article, and likewise for exchanging of lands, as may conduce to the mutual interest and 
advanti^e of both King^. 

And to this end the commissioners so appointed shall, within the space of three months from the time of 
the ratification of the present treaty, meet m the city of London, and within six months, to be reckoned 
from their first meeting, shaU determine all differences and disputes which may arise concerning this matter; 
after which the articles the said commissioners shall agree to snail be ratified by both Kinars, and shaU have 
the same force and vigour as if they were inserted wora for word in the present treaty. 

t The Treaty of Utrecht, 1713. 
X. The said Most Christian King shall restore to the kingdom and Queen of Great Britain, to be 
possessed in full right forever, the Bay and Straits of Hudson, together with all lands, seas, sea-coasts, 
livers and places situate in the said Bay and Straits, and which belong thereunto,* no tracts of land or of sea 
being excepted, which are at present possessed by the subjects of France. All which, as well as any build- 
ings there made, in the condition they now are, and likewise all fortresses there erected either before or 
since the French seized the same, shall, within six months from the ratification of the present treaty » or 
sooner, if possible, be well and truly delivered to the British subjects having commission from the Quoen of 
Great Britain to demand and receive the same, entire and undemolished, together with all the cannon and 
cannon-bidl which are therein, as also with a quantity of powder^ if it be there found, in proportion to the 
cannon-ball, and with the other provision of war usually belonging to cannon. It is, however, provided, 
that it may be entirely free for the Company of Quebec, and all other the subjects of the Most Christian 
Eang whatsoever, to go, by land or by sea, whithersoover they please, out of the lands of the said Bay, 
together with all their goods, merchandizes, arms and effects of what nature or condition soever, except 
such things as are above reserved in this article. But it is agreed on both sides, to determine within a 
year, by commissaries to be forthwith named by each party, the limits which are to be fixed between the 
said Bay of Hudson and the places api>ertaining to the French ; which limits both the British and French 
subjects shall be wholly forbid to pass over, or thereby to go to each other by sea or by land. The same 
commissaries shall also have orders to describe and settle, in like manner, the boundaries between the 
other British and French colonies in those parts. 

* There were two origiuals of this treaty, one in Latin, the other in French. This tranKlation Is that published \7 
authority of the English Qovemment at the time. The expression here rendered " and which belong thereuDto," is, in 
the Latin copy, " irpectantibug ad ^adein" and in the French copy *' et lieux qui en dependent." Chalaiers' Treaties, vol. 
1 ; Le Clerq, Recueil, torn. 1 ; ProceeJings of the Commissaries, 1719-20. [Note, Joint App., p. 504.] 

+ Memorial of 1719, addressed to the Lords Commissioners for Trade and Plantations (Joint App.* 
p. 579). It deals with (1) '* the surrender of the Straits and Bay," which, it is added, "has be6n made 
according to the tenor of the Treaty, at leant in such manner that the company ticquiesce therein:" 
(2) "the running of a line between the English and French territories," which, it is urged, should be 
done "without aelay, for that the French have, since the conclusion of peace, viz., in 1715, made a 
settlement at the head of Albany River . . . whereby they intercept the Indian trade from coming 
to the company's factories, and will, in time, utterly ruin the trade, if not prevented;" (3) "making 
reparations to tne company for their losses and damages," as to which it is set forth "that the French 
took from the company, in full peace, viz., between the years ^82 and '88, seven ships with their oargCMBS, 
and six forts and factories, in whicn they had carried away great stores of goods, laia up for trading with 
the Indians ..." 
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ing — my learned friends, I presume, will not dispute — that the company were 
satisfied with regard to the forts which were delivered. They were the forts 
which the treaty provided for. But there was no agreement as to how much 
territory should go. 

It is clear that the territory intended was very near the bay; and it 
is very important to observe this, because whatever territory did not go 
to England under the Treaty of Utrecht, whatever territory remained to 
France after the Treaty of Utrecht, would be part of that Canada which was 
ceded to England in 1763. Whatever remained to France by the Treaty of 
Utrecht in 1713, went to England under the Treaty of 1763, and will not be 
claimed by the Hudson's Bay Company. At all events, it certainly cannot be 
claimed successfully. But not alone that : I claim that whatever territory was 
actually ceded by France to England under the terms of that treaty, and particu- 
larly the forts and territories confirmed to France under the Treaty of Ryswick, 
but ceded to England under that of Utrecht, went, not to the Hudson's Bay 
Company, but to, and they remained with, the Crown of Great Britain also as a 
portion of Freach Canada, and as such were, as to the westerly part, included, 
in 1791, within the bounds of Upper Canada. 

Now we know there was only a limited amount of territory claimed by 
England previous to the Treaty of Utrecht, and for the purpose of the treaty 
The papers shew this. I refer to the memorial from Monsieur De Torcy to Mr. 
Prior, of 7th January, 1713, at page 500 of the Joint Appendix : 

" The plenipotentiaries of Great Britain insist that it shall be expressed that France 
shall restore not only what has been taken from the English, but also all that England 
has ever possessed in that quarter. This new clause differs from the plan, and would be 
a source of perpetual difficulties, but to avoid them the King has sent to his plenipo- 
tentiaries the same map of North America as had been furnished by the plenipotentiaries 
of Great Britain. His Majesty has caused to be drawn upon this map a line which 
describes the boundaries in such a manner as he has reason to think they easily may 
agree upon this point on both sides. If, however, there should be any obstacle which the 
plenipotentiaries cannot remove, the decision must be referred to commissaries to be 
nameid for the adjustment of the boundaries of America.''''^ 

The Lord Chancellor. — Have you that map ? 

Mr. Mow AT. — We have not the very map. The lines are drawn, however, 
upon the map that we have. The map itself we have very diligently, on both 
sides, endeavoured to get. 

• The Lord Chancellor. — This is of 1703. 

Mr. MowAT. — ^This is De Tlsle's map of 1703, being map No. 33, described in 
the Notes, page 101 of the Ontario Appendix, with the lines in question drawn 
thereon in manuscript, the whole an exact reproduction of the map, with the 

♦Mr. Prior, in his despatch to Lord Bolingbroke, of 8th January, 1713, (Joint App. p. 501), says : "As to 
the limits of Hudson's Bay, and what the ministry here seem to apprehend, at least in virtue of the general 
expression, tout ce que VAn^leterre a jamais poss6d6 de ee coU la (which they assert to be wholly new, and 
which I think is really so, since our plenipotentiaries make no mention of it), may gire us occasion to 
^encroach at any time upon their dominions in Canada, 1 have answered, that since, according to the carte 
which came from our Plenipotentiaries, marked with the extent of what was thought our dominion, and 
returned by the French witn what they judged the extent of theirs, there was no very gnreat difference, and 
that the parties who determined that difference must be guided by the same carte^ I thought the article 
would admit no dispute. In case it be either determined immediately by the plenipotentiaries or referred 
to commissioners, X take leave to add to your Lordship that these limitations are no otherwise advantageous 
-or prejudicial to Great Britain than as we are better or worse with the native Indians, and chai the whole 
is a matter rather of industry than dominion. If there be any real difference between rettUuiwn and 
ce$9ionj queritur ? " 

Ab a part of the same official correspondence, may be given the following extract from the despatch 
addressed by the Duke of Shrewsbury to Lord Bolin^broke, dated Paris, 22nd Feb., 1713 : ** The plenipo- 
tentiaries of Great Britain bad hitherto made a distmction between places ceded ... and the places 
which they denominated restored. . . . The plenipotentiaries now make no distinction between places 
.ceded and places restored, though the same expression remains in article 14." (See anU, p. 66). 
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manuscript lines inscribed thereon in 1719-20, deposited in the Department of 
Marine and the Colonies at Paris.* I shall be able to shew to your Lordships 
published maps of that period, but subsequent to this date, on which there is 
printed a dotted line which accords with that upon the map which we bring here^ 

Sir. Robert Collieu. — A.re you speaking of this map now ? 

Mr. Mow AT. — Yes, my Lord. 

The Lord Chancellor. — 1 see upon the map in my hands a line, coloured,, 
which is marked as the line alleged by the English, and that seems to go betweea 
Lake Nepigon and Lake Superior. It is impossible to make an exact comparisoa 
between these, it certainly would pass through the territory now given by the 
award to Ontario. 

Mr. Mow AT. — That is one of the English maps. 

Lord Aberdare. — I see you have on the map with which you have furnished 
us [the Ontario Boundary map of 1884] a dotted line shewing the " Bounds of 
Hudson's Bay by the Treaty of Utrecht.'* On what is that founded ? 

Mr. Mow AT. — I put that on as shewing that some of the maps have that 
statement upon them. There is no doubt the Treaty of Utrecht was never followed 
by any agreement. I observe my learned friends have put in a memorandum 
declaring that it is disputed that the bounds were never settled under 
that treaty ; and a sentence is copied from Dr. Phillimore's book on inter- 
national law for the purpose of shewing it. But I can shew beyond any sort 
of doubt the bounds were never settled under that treaty. The assertion to the 
contrary is a mistake which got into a number of the maps and books. 

Sir Barnes Peacock. — I think that the old map you produce [Mitchell* sj 
has not any date upon it. 

Mr. McCarthy. — Yes, my Lord. It is dated the 13th of February, 1755. 

Mr. Mow AT. — In several of these maps which have been looked at, and in & 
number of other maps, the statement is made that the boundaries were settled 
under the Treaty of Utrecht, It is rather curious in connection with those state- 
ments that the lines laid down as the boundaries settled by the Treaty of Utrecht 
do not agree at all. On some of the maps it is the line of 49° ; in others it seems to 
follow the height of land ; and in another set of maps, the line so described runs 
away north to Split Lake. That fact alone indicates that there must be some 
mistake in saying that the boundaries were settled by the Treaty of Utrecht. My 
learned friends think it important to make out that they were so settled. 

The Lord Chancellor. — What is the clause of the treaty which relates to 
this matter ? It is at page 504, is it not ? 

Mr. Mow AT. — Yes, clause 10. 

The Lord Chancellor : 

" The said Most Christian King shall restore to the Kingdom and Queen of Great 
Britain to be possessed in full right for ever, the Bay and Straits of Hudson, together 
with all lands, seas, sea coasts, rivers and places situate in the said Bay and Straits, 
and which belong thereunto, no tracts of land or of sea being excepted which are at present 

*** Carte du Canada ou de la Nouvelle France, par Guillaume de I'lsle, de TAcad^mie Royale dee 
Sciences, et premier Geographe du Roy. A Paris, chez I'auteur. 1703." 

At pa^ 101 of the Ontario App. it is stated of these lines : ** On an original proof copy of this map, now 
deposited in the Bureau de la Marine, at Paris, there appears, as an autograph addition of the author and 
his brother, a line marked ' Ligne selon le m^moire de M. d'Auteuil.' This line commences at the entrance 
to and on the south shore of Hudson's Strait, and runs thence south-westerly (crossing the Rupert River) to 
about lat. 50^** ; thence due west to a point south-west of Fort St. Louis [Moose Fort] ; thence north-west- 
ward on a direct course to the parallel of 60^ 

*' Another autograph addition to the same map is a line, marked * Ligne selon la pretension des Anglois,' 
and 'Ligne selon les Anglois ' : it runs from the north shore of Davis' IiJet on the Lstbrador coast (in abo\it 
lat. 564°), south-westward, and through Lake Miscassin, to the 49th parallel, which it thence follows to too 
westerly limit of the map. " 

A fuller account appears in the Book of Arbitration Documents, p. 136/; reprint, p. 160. 
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possessed by the subjects of France All which, as well as any buildings there made, in 
the condition they now are, and likewise all fortresses there erected, either before or since 
the French seized the sjirae, shall, within six months from the rati6cation of the present 
treaty, or sooner if possible, be well and truly delivered to the British subjects." 

Is there anything about boundaries there ? 

Mr. ScoBLE. — In the same article, a little further on. 

Mr. MowAT. — It says that the commissaries should meet for the purpose^ 
of settling them. - 

The fx)RD Chancellor. — I suppose they did. 

Mr. Mow AT. — They met, but they came to no conclusion. It is very curious 
that on so many of these maps the statement is made as to the boundary, but it is 
a statement that we cannot admit. Tu the Oregon matter it was assumed that 
the commissaries had met, and had settled on the line 49° ; and yet it is perfectly 
certain that the fact is otherwise. If that line had been settled, it would be an 
important element in deciding the present matter, but it is quite clear upon the 
documents that nothing of the kind has occurred. I have mentioned one thing 
that makes this clear, and that is that we find the boundaries vary on the 
different maps. Another thing is that it is not pretended that you can find any 
such agreement, and it is nowhere suggested that anybody has been able to find 
any such. There is nothing to support the afirreement but these maps on which 
the statement referred to is to be found. 

Sir Montague Smith. — Is the commission to the commissioners published ? 

Mr. MowAT. — Yes ; the authority under which they were to act is published, 
and is amongst the j)apers. It is at page 508.* The series commences at 
page 506. 

Sir Barnes Peacock.— The papers relating to the proceedings under the 
Treaty of Utrecht ? 

Mr. Mow AT. — Yes. There are* also some farther papers, one of which is now 
printed in the Ontario Appendix at page 34. I think the first in date is there. 
The title of it is given at page 33 : — " Memorial of the Hudson's Bay Company to 
the Lords of Trade and Plantations, 3rd October, 1750." 

The Lord Chancellor. — A long time after ? 

Mr. Mow AT. — Yes, a long time after. My purpose is to shew that up to that 
time, 1750, the limits had never been settled. I suppose it may be assumed if it 
was not settled in 1750, inasmuch as the treaty was in 1713, it was not likely to 
have been settled at all, and it is only a few years atter that that the whole terri- 
tory is ceded to England. At the top of page 34 it says : 

" That in pursuance of the sai(J treaty, and the especial commission of Her said late 
Majesty Queen Anne, dated 20th day of July, 1713, the said bay and lands, 
then in possession of the French, were delivered up to, etc., and commissaries were 
appointed to settle the said limits and adjust the damages, etc., and proceedings were 
had by the said commissaries towards settling the same, but they were never able to 
bring the settlement of the said limits to a final conclusion." 

Nobody was so interested in this matter as the Hudson's Bay Company 
themselves, and we have that statement of theirs in an official document addressed 
to the Lords of Trade and Plantations. Then the next paragraph is : 

" The boundary line then proposed by the Hudson's Bay Company, to be settled on the 
limits on the continent between them and the places bcLuging to the French at the south 
end of the said bay, as appears from the s^ wi al memorials and a map or a plan then 

The commissaries were D. Pulteney and Martia Bladen, and by the Instructions, dated 3rd Sep 
tember, 1719, they were emi)owered to act jointly and severally. The limits they were **to endeavour to 
get " were to begin at Grimington's Island, or Gape Perdriz, in 58}** north latitude, on the Labrador coast, 
and thence south-westward, by a line passmg through Lake Mistassin, to the parallel of 49*", and thence 
'* westward from the said lake, upon the 49th degree of northern latitude." 
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presented by the said Hudson's Bay Company to the Lords Commissioners of Trade, 
jind still remaining in your Lordships' office, was the same as the line now proposed by 
your memorialists for the south-east and south boundaries ; " 

and so on. So there we have this statement, that up to 1750, nothing of the 
kind had taken place. ^ 

Then again, in 1759, we have another memorial from the Company, printed 
at page 587 of the Joint Appendix, in which they state in regard to the limits 
that '* proceedings were had by the said commissaries towards settling the same ; 
but they were never able to bring the settlement of the said limits to a final 
-conclusion." 

The Lord Chancellor. — But the inference to be drawn, seemingly, is that 
when they refer to the map in the negotiations which followed the Treaty of 
Utrecht, they refer to an English map of that date. It is quite clear, from the 
passage at page 500,* that there was such a map. 

Mr. Mow AT. — Yes, it is clear ; but unfortunately we have not been able to 
find it. 

The Lord Chancellor.— And inasmuch as there wbls a general undertaking 
in very large terms to restore what had been considered to have been taken by 
the French from this country, in the absence of a settlement by the commis- 
sioners, I should suppose that the British map is that which must be referred to. 

Mr. Mow AT. — Your Lordship will give it such weight as it is entitled to. We 
have not the map. We have some indications of what it contained, but we 
have not got either map. 

The Lord Chancellor. — We know there was a British map, and we know 
there was this general undertaking to restiore : 

*^ The king has sent to his plenipotentiaries the same map of North America as had 
been furnished by the plenipotentiaries of Great Britain. His Majesty has caused to be 
drawn upon this map a line which describes the boundaries in such a manner as he has 
reasqn to think they easily may agree upon this point on both sides. If, however, there 
should be any obstacle which the plenipotentiaries cannot remove, the decision must be 
referred to commissaries to be named for the adjustment of the boundaries of America.'' 

That is the passage. 

Mr. MovvAT. — It would be hard to bind us by the maps of private parties on 
a point of that kind. 

The Lord Chancellor. — Not at all. Secondary evidence is receivable in 
such a case, where you cannot get direct evidence. It is quite clear when Mitchell's 
map was published — the exact date appears. But the view of the Hudson's Bay 
Company was that under the Treaty of Utrecht i^ was within the boundary there 
marked. Then there was the map of 1703, when, I suppose, the elements of dispute 
were already existing, shewing a straight line, which runs between Lake Superior 
and Lake Alemipigon. No doubt there are a great many things laid down with 
a certain amount of inaccuracy on that map, and in matters of detail it would be 
comparatively of little use, but it shews that the then English pretensions were 
regarded by France as being to an apparently straight line, parallel and running 
beyond the end of Hudson's Bay eastward. 

Mr. Mow AT. — Mr. Chief Justice Draper's paper, which is printed in the appen- 
dix, and which was submitted on behalf of the Province to the House of Com- 
mons Committee, pointed out the variations in the position which the Hudson's 
Bay Company took from time to time ; and that while there are some maps 
mentioning the line your Lordship refers to, there are other maps which give 
another line. 

* See the papen, M. de Torcy to Prior, and Prior to Lord Bolingbroke, ante, page US, text and note. 
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The Lord .Chancellor. — This is a French map which comes from the 
government survey of France, and is stated to be identical with that which is 
K>und in the library of the Ministry of Marine at Paris It is dated 1703, ten 
years before the Treaty of Utrecht, and it is a map of Canada, or New France^ 
and is one from the French point of view, and it lays down this as the line of the 
English pretensions. This is before the treaty, and the map shews what the 
French, ten years before the treaty, understood to be the English claim. 

Mr. MowAT. — But, my Ilord, it is quite impossible that can be the case ; and 
you will see this when you consider that by the Treaty of Ryswick the French 
had all the posts on the bay, with the exception of one. In 1703, that was not 
the English claim. 

The Lord Chancellor. — This is your map. Unless the parties had put this 
yellow line on it, which is hardly likely, because the words are in the French 
language, and are printed, it certainly represents what, in 1703, the French under- 
stood to be the English claim of the boundary between the two countries, and, as 
I say, that corresponds with an irregular line now drawn no doubt, but it was a 
perfectly regular and straight line drawn between Lake Alemipigon and Lake 
Superior to a point at the end of Hudson's Bay, and then running off through 
Lake Mistassin to a place south of Davis* Straits and Baffin's Bay. 

Mr. MowAT. — The original lines, with their inscriptions, appearing upon the 
copy of the map of 1703 which is deposited in the library of the Ministry of 
Marine and the Colonies at Paris, are not printed bls suggested by your Lordship. 
We have the undoubted evidence in our printed documents, that those lines were 
put on in 1719, and in manuscript.* 

The Lord Chancellor. — It comes from your own clients. 

Mr. MowAT. — The map was put in for the purpose of shewing the forts that 
are there. 

The Lord Chancellor. — For whatever purpose it is put in, is or is not " La 
preteTision des Anglais " part of it ? If it has been put on for the purpose of 
this case we must entirely disregard it, but if it belongs to that date it shews 
what the French Government thought, ten years before the Treaty of Utrecht, 
was the English claim. 

Mr. MowAT. — I will have the evidence upon that point collated, and my 
learned friend who is with me will mention it to your Lordships. 

The Lord Chancellor. — This is a map of some importance with reference 
to the Treaty of Utrecht, because the French agreed to give up certain things, 
described in very general words, under the name of restitution — not cession. I 
think it was your observation, that the success of the English in the war that 
preceded the peace of Utrecht led rather to an enlargement of their claim. 

Mr. Mow AT. — Yes. Ultimately the whole territory had to be ceded, England 
wa sso successful. 

The Lord Chancellor. — You mean after the great war in Lord Chatham's 
time? 

Mr. Mow AT. — Yes. I will mention shortly the other evidence that there was 
no settlement. The memorial that I have referred to, dated in 1759, states : 

'* Commissaries were appointed to settle the said limits, and adjust the damages the 
company had sustained, which, for the ships and goods of the conipany taken by the 
French, appears, by an account stated in the year 1713, and delivered to the then Lords 
Commissioners of Trade and Plantations, amounted to upwards of £100,000, besides the 
damages the company sustained by the enemies' burning three of their forts and factori'ea 
at Charlton Island, Moose River, and New Severn. And proceedings were had by the 



* See, as to these lines, ante, p. 113, and p. 114, note. 
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-said commissaries towards settling the -same, but they were never able to bring the settle- 
ment of the said limits to a final conclusion, nor did the said Hudson's Bay Company 
^ver receive any satisfaction for their said damap^es." 

That is what the Company itself said : 

" That the papers which were laid before the said commissaries and the minutes of 
their proceedings, as also a memorial relative to this matter which, in the year 1750, 
after the conclusion of the last war, was presented to your Lordships, remaining, as your 
memorialists believe, in your Lordships' office, it is conceived from thence will appear the 
best state of the rights of both Crowns, and of the territories and claims of the said 
company that can be laid before you Lordships, whereto your memorialists beg leave to refer. 

" Your memorialists therefore humbly hope, in case any treaty of peace shall be 
set on foot between this nation and France, that your Lordships will intercede with His 
Majesty to take the premises into his royal consideration, and that he will be graciously 
pleased to cause your memorialists to have full satisfaction made them, pursuant to the 
said Treaty of Utrecht, for the aforesaid depredations they are thereby acknowledged to 
have sustained from the French in time of peace, and for which satisfaction is by the said 
treaty agreed to be made to the company, and that the limits of the said company's 
territory may be settled as by the said treaty is also agreed." 

Then the Dominion Government, for whom my learned friends are presumed to 
appear here, in one of their despatches to the Secretary of State for the Colonies, 
dated the 8tli of February, 1869,* which is to be found at page 287 of the Joint 
Appendix, make this statement (the particular statement I am going to read is at 
page 294, and it is a declaration of my learned friends' clients) : 

" As no definite boundary was established between the possessions of the French in 
the interior, and the English at Hudson's Bay, down to the Treaty of Paris, 1763, when 
the whole of Canada was ceded to Great Britain, the extent of the actual possession by 
the two nations for some period, say, from the Treaty of Utrecht to the Treaty of Paris, 
affords the only rational and true basis for ascertaining that boundary." 

That is the very thing I am contending for before your Lordships now. - 

Then, letters are published in the Joint Appendix, shewing the searches that 
have been actually made, and the result of them, for any such decision. For 
example : Mr. McDermott was employed by the Dominion Government for this 
purpose, and the result of his examination appears at pages 717 and 718 of 
the Joint Appendix. He says this : 

"The boundaries of the Hudson's Bay Company, as defined by the Treaty of 
Utrecht, are shewn on both editions of MitchelFs map as following the height of land 
which forms the watershed of rivers running southward to the lakes or northward to the 
bay. I do not find, however, in the Records and Correspondence of the Commissioners of 
Trade and Plantations (which consists of documents in French, Latin and English), any 
mention of a decision arrived at by the Commissioners appointed to fix this boundary 
matter and other disputed questions." 

That is up to 1877. 

The Lord Chancellor. — Those are recent documents ? 

Mr Mow AT. — Yes ; they are the recent investigations as to whether there 
had been a settlement or not. We have carried them up to a very late date 
indeed, and we have all been searching in every possible way ; so that there is no 
doubt whatever that the boundaries were never settled. Mr. Chief Justice Draper, 
in his paper put in on behalf of Canada before the committee of the House of 
Commons, makes the same statement on pages 196 to 198 of the Joint 
Appendix.f 

* Sees. Papers, Can., 1869, No. 25. 

t Memorandum from Chief Justice Draper, Agent for the Province of Canada, submitted to the 
Colonial Secretary, 6th May, 1857, printed with the Keport of the Select Committee, Imp. Ho. of Corns., 
on the Hudson's Bay Company, 1857, p. 374. 
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The Lord Chancellor. — I thought you described a passage you read at 
page 294 as emanating from the Hudson's Bay Company. That seems to have 
been from their opponents, when the question was being agitated as to whether 
they hfitd any rights or none. 

Mr. MowAT. — I did not read it as from the Hudson's Bay Company ; I read 
it as being from the Dominion Ministers. 

The Lord Chancellor. — They were at that time endeavouring to persuade 
the English Government to treat the Hudson's Bay Company as having no rights. 

Mr. Mow AT. — They are my opponents here. 

The Lord Chancellor. — You cannot deduce any argument from that. 

Mr. MowAT. — Your Lordships may very fairly make an inference from that. 

The Lord Chancellor. — What I infer is that they were very anxious to get 
rid of the Hudson's Bay Company altogether at that time. 

Mr. MovvAT. — No doubt ; but they would not SQ.y what was untrue. They 
have not been able to shew since that those statements were incorrect. 

Lord Aberdare. — I see that this very document which you have just now 
quoted assumes that the possessions of the Hudson's Bay Company are very large, 
because they say : 

" They are there, however, by at least a show of right. Being there, they obstruct 
the progress of Imperial and colonial policy, and put in jeopardy the sovereign rights of 
the Crown over one-third (and as some think even a larger portion) of the North 
American continent." 

Mr. MowAT. — I do not know whether the reference there is to the Hudson's 
Bay Company's territories claimed under their charter, or to the whole territories 
over which they had the exclusive right of trading ; because there was an 
enormous territory over which they had the exclusive right of trading under 
license, and which was not included in their charter. 

Sir Barnes Peacock. — It seems to apply to Rupert's Land. 

Mr. MowAT. — Then there is French evidence that there had been no settle- 
ment, from the memoir of M. de la Galissonnifere, in the Joint Appendix, 
page 514.* 

The Lord Chancellor. — I think it may be assumed that if the effect was 
that the commissioners never settled anything, England continued to claim to pass, 
under the restitution, what they had claimed before at least, if not more. 

Mr. Mo WAT. — But, then, would the Hudson's Bay Company be entitled to it? 
It is one thing for the Crown of England to have it, and another thing for the 
Hudson's Bay Company to have it. 

In 1750, there was an attempt to settle the question between France 
and England, and then M. de la Galissonnifere was one of the commissaries 
appointed for that purpose, and at page 514 he expressly states that nothing was 
done. At the foot of that pas^e the statement which I refer to is to be found : 

" The Treaty of Utrecht had provided for the appointment of commissioners to regu- 

*EXTaACTS FROM M. DE LA GALISSONNlilRK's Memoire ON THE FRENCH COLONIES IN NORTH AMERICA, 

DATED December, 1750. 

Having treated of Canada in general, we consider ourselves bound to enter into some details respecting 
its different parts, and shall commence with those of the north. 

Hudson's Bay, which was one of its most lucrative establishments, has been ceded to the English by 
the Treaty of Utrecht, under the denomination or title of restitution. They carry on a profitable trade 
there, but the excessive cold, and the difficulty of subsistence, will never i>emiit them to form establish- 
ments there capable of affording any uneasiness to Canada ; and if the strength of the latter country be 
agumented, as proposed, it will possibly be in a condition, in the first war, to wrest Hudson's Bay from the 
English. 

The Treaty of Utrecht had provided for tlie appointment of commissioners to regulate the boundaries 
of Hudson's Bay ; but nothing has been done in that matter. The term restitution, which has been used in 
the treaty, conveys the idea clearly, that the English can claim only what they have possessed, and as 
they never had but a few establishments on the sea cost, it is evident that the interior of the country is ooa« 
flidered as belonging to France. 
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late the bouadaries of Hudsoa's Bay ; but nothing has been done in that matter. The 
term * restitution ' which has been used in the treaty conveys the idea clearly that the 
English can claim only what they have possessed." 

The Lord Chancellor. — That is a French ar^ment. 

Mr. Mow AT. — We have French testimony, in addition to English testimony, 
that the matter had never been settled; and there can be no doubt about the fact, 
because M. de la Galissonnifere was one of those at that time authorized to 
endeavour to come to a settlement. He was himself one of the commissioners. 
We have an official French document a little later than that too, namely, the 
Instructions to M. de Vaudreuil, dated Vei'sailles, 1st April, 1755, which are ta 
be found at page 515 of the Joint Appendix. That is five years later : 

" By article 10 of the Treaty of Utrecht, it had been agreed that commissioners 
should be named on both sides to settle the boundaries between the French and British 
American colonies. On occasion of an expedition that the English fitted out in 1718 
against the fishing posts which the French had in the islands of Oanso, the two courts 
did in fact nominate commissioners to decide the property of these islands. The com- 
missioners met at Paris. At the very first conference, those of the King of England,, 
who claimed that the islands of Canso were dependent on Acadia, which was ceded to- 
the English by the Treaty of Utrecht, were convinced, on inspecting the map which they 
presented themselves, that those islands were, on the contrary, included in the reserves- 
expressed in the article of the Treaty of Utrecht containing the cession of Acadia, and 
that consequently France Jjad retained the property thereof. They withdrew, saying 
they required new instructions from their court, and did not again make their appearance. 
Although there had been question, on different occasions that since presented themselvfis, 
of naming other commissioners in execution of the treaty, the English had always eluded 
it until the last war ; and Sieur de Vaudreuil is better informed than any person how 
they abused the moderation," — here he inveighs against the English a little — 
** which had always governed His Majesty's proceedings and views, since he has been 
a witness of their increasing usurpations in the territory of Canada during the long 
peace which followed the Treaty of Utrecht." 

Then a little lower down there is this statement : 

** As yet the comioissioners have not entered upon the limits of Canada." 

The Lord Chancellor : 

" They [the English] have not yet explained themselves respecting the extent they 
propose giving their Hudson Bay boundaries ; but it is to be expected that they will wish 
to strecch them to the centre of the colony of Canada, in order to enclose it on all sides. "^ 

I do not know what value you ascribe to this document. It does not seem 
to me to have much. 

Sir MoNTAGUK Smith. — You use that simply to shew that no map had been 
made, or any boundaries settled. 

Mr. Mow AT. — Yes, my Lord. 

Sir Montague Smith. — You have shewn that in various other documents. 
I do not know whether the other side deny it. 

Sir Robert Collier. — You had better wait till the other side shew there was 
a settlement. 

Sir Montague Smith. — Because that is what you have been endeavouring to- 
establish. 

Mr. Mo WAT. — I found amongst their papers indications of their intention 
to set that up, and therefore I thought it worth while to select the evidence to 
shew that there was nothing in it. 

Then there is just one matter more which I will speak of, and I will then 
give place to my learned friend who is with me in the matter, that he may 
supply what I have omitted. I want to shew to your Lordships the position 

120 Digitized by ^OO^K:: 



LIMITS CLAIMED FOR UPPER CANADA BY THE DOMINION, 1869. 



taken with regard to all these matters by the Province of Canada, and by the 
Dominion. Your Lordships will see it is no new claim that the ProWnce of 
Ontario is setting up. Ontario is merely continuing a claim which had been 
advanced for a considerable period before Confederation. The territory which 
the arbitrators gave us was really only a small part of what had been insisted 
on, in the strongest possible language, as belonging to Canada. I do not say 
that Canada had invariably asserted her right to so much. I do not say but 
that in some despatches expressions are found which imply that those who 
happened to be then members of the government, or in charge of the particular 
departments, may not have been alive to the rights of Canada, but the general 
scope of the position occupied before confederation is very plain from what I 
will call your Lordships' attention to. For instance, at page 289, your Lordships 
will find a despatch of the Canadian delegates to the Under-Secretary, of the 8th 
February, 1869. 

The Lord Chancellor. — That is again I suppose part of the controversy 
as to Hudson's Bay. 

Mr. Mow AT. — Yes ; I want to make out that the Hudson's Bay Company 
are not entitled to any part of the territory which the arbitrators have given us ; 
at all events not to that part which Manitoba and ourselves have a dispute about. 
That is all that I am reading this for. This is about the middle of the page. 

Sir EoBERT Collier. — The date of this is 1869. 

Mr. Mow AT.— Yes, my Lord, it is so recent as that. It is the Dominion itself 
setting its claim up : 

" It will be observed that two things are assumed in these proposals to the company , 
which the Canadian Grovemment have always disputed. 

" Ist. That the charter of Charles II. is still valid, and grants the right of soil, or 
freehold, of Rupert's Land to the company. 

'* 2nd. That Rupert's Land includes the so-called * Fertile Belt,' extending from the 
Lake of the Woods to the Rocky Mountains. 

" The law officers of the Crown in England have, on two or three occasions, given 
their opinion in favour of the first assumption, but never, so far as we are aware, 
in favour the second. The report of the law officers in 1857 admits that the 
geographical extent of the territory granted must be determined by excluding the 
country that * could have been rightfully claimed by the French as falling within the 
boundaries of Canada,' (which the charter itself excludes by express words), and 
states that * the assertion of ownership on important public occasions, as at the 
treaties of Ryswick and Utrecht,' should be considered ; and also * the efiect of the 
^cts of 1774 and 1791.' The most recent opinion of the law officers of the Crown 
which we have seen (January 6th, 1868), as to the rights of the Hudson's Bay Com- 
pany, does not, even by implication, support their present claim to the fee simple of 
nearly one-third of the American continent. On the contrary. Sir John Karslake and 
his colleague conclude their report with the emphatic statement that it is *very 
necessary, before any union of Rupert's Land with Canada is effected, vthat the true 
limits of the territory and possessions held under the charter should be accurately 
defined.' An assumption, therefore, which covers so much ground, and is unsupported 
by any competent legal authority; which ignores the repeated protests and claims of 
Canada ; and seeks to supply a basis upon which a surrender for valuable consideration 
may be made — is, to say the least, a most favourable assumption for the company. 
We notice these points in Mr. Adderley's letter before remarking on Sir Stafford 
Northcote's reply, to prevent the possible inference that we have acquiesced in them." 

Then they present this argument in the same paper, at page 293, which I 

adopt, and read to your Lordship as being a correct view of the matter, and it was 

the statement of the Dominion itself at the time. Take paragraphs 1, 2, 3 and 4 : 

<* 1. The charter of Charles II. (and for the present we raise no question as to its 
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validity) could not and did not grant to the Hudson's Bay Company any territory in 
America which was not then (1670) subject to the Crown of England. 

**2. The charter expressly excluded all lands, etc., then * possessed by the subjects 
of any other Christian prince or state.' 

'*3. By the Treaty of St. Glermain-en-Laye (1632) the King of England resigned 
to the King of France the sovereignty of Acadia, New France and Canada, generally, 
and without limits. 

" 4. * La Nouvello France,' was then understood to include the whole region of 
Hudson's Bay, as the maps and histories of the time, English and French, abundantly 
prove." 

The Lord Chancellor. — That is not an allegation that Canada had claimed it. 

Mr. Mow AT. — That particular sentence is not, but the extract presents con- 
cisely the argument against the company having any territory that could come 
down to where we are now. 

The Lord Chancellor. — No, it goes very much farther than that. It speaks 
of the whole territory of the Hudson's Bay Company. It seems to me to have 
very little bearing indeed on the particular question before us. 

Mr. Mo WAT. — In 1703, my Lord, in all the maps of that early date, the whole 
region of Hudson's Bay is marked as if it belonged to New France or Canada, but 
of course when England got part of it that part ceased to belong to New France. 
The delegates continue, in paragraph 5 : 

" 5. At the Treaty of Eyswick (1697), twenty-seven years after the date of the charter 
the right of the French to • places situated in Hudson's Bay ' was distinctly admitted ; and 
although commissioners were appointed (but never cAme to any agreement) to * examine 
and determine the pretensions which either of the said kings hath to the places situate in 
Hudson's Bay,' and with * authority for settling the limits and confines of the lands to be 
restored on either side," the places taken from the English (i. e. from the Hudson's Bay 
Company) by the French previous to the war, and * retaken by the English during this 
war, shall be left to the French by virtue of the foregoing (the 7th) article.' In other 
words, the forts and factories of the Hudson's Bay Company, established in Hudson's Bay 
under pretence of their charter,and taken possession of by the French in time of peace on the 
ground that they were an invasion of French territory, were restored by the Treaty of 
Ryswiok to the French, and not to the company." 

The Lord Chancellor. — Does this add anything whatever to what you have 
pointed out already ? 

Mr. Mow AT. — Well, my Lord, I have been asked several times what position 
had been taken with reference to this territory, and I shewed that the old Province 
of Canada took this ground, and I shew that the Dominion of Canada has taken 
it since. 

The Lord Chancellor. — I cannot see in the passages here any suggestion 
that this was part of the Province of Canada. 

Mr. Mow AT. — But that was the object of this statement. 

The Lord Chancellor. — No, it was rather that the Hudson's Bay Company 
had no right to it. 

Mr. MowAT. — I quite agree ; but the inference to be di^wn from that is that 
Canada had the right to it. 

The Lord Chancellor. — I do not see that any such inference is to be drawn. 

Mr. Mo WAT. — Well, I thought so, my Lord. 

Another view of the matter occurred to me, which may be stated in a word 
or two. Thee were territories in dispute from time to time between France 
and England, but France at the time of the Treaty of Ryswick was recognized 
by England as the owner of all the territory about Hudson's Bay, with perhaps 
the exception of one fort, and whatever territory might be considered as connected 
with that fort which England reserved and -the company possessed. Now, 
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iirhat is the effect upon legal ownership of a transaction of that kind, when the 
limits have not been settled by commissioners, and there is no agreement* as to 
how much territory is to go with those different forts? It is important to 
Tiotice when we come to consider the effect of the Treaty of Utrecht, that very 
much more territory was to go to England under that treaty than under the 
Treaty of Ryswick ; because under the Treaty of Ryswick nearly the whole of 
the territory went to France, while under the Treaty of Utrecht, the bay and 
straits, and whatever territory that would command, was given to England. 
Oommissaries were to be appointed under that treaty likewise, but they never 
were appointed. 

Now there was a large territory around 'Hudson's Bay previous to that 
treaty belonging to France. How are we to determine now as to the effect 
of the Treaty of Utrecht upon that ? Where is the line to be drawn, and upon 
what principle can it be drawn ? It seems to me that it may be regarded as 
•unpartitioned property. The legal ownership of the property had been in 
France at the time of the treaty or the agreement. It was to be divided in 
some fashion between England and France, and I submit that the principles 
of partition would apply. I refer to that for this reason. I understand that 
when a court is called upon — or when commissioners are called upon — 
to partition a property as to which there is a joint ownership, they consider 
-all the circumstances, and have a discretion in reference to what it is fair and just 
to determine, and where to draw the line. I ask your Lordships — if that is a 
principle which applies — to draw the line here so as to give us such territory 
as under all the circumstances the Province of Ontario might fairly claim. 
Upon all the grounds, I hope your Lordships will see your way to uphold the 
lines of the Award. 

Sir Barnes Peacock. — Can you tell me whether schedules A and B which 
Are annexed to the Order in Council are printed ? The order in council is here, but 
not the schedules. 

Mr. MowAT. — Your Lordships will find them in this book, in a different form 
And in a different order, but the materials are here. 

Sir Barnes Peacock.— What is the page ? 

Mr. Mow AT. — Does your Lordship mean the addresses of the Houses ? 

Sir Barnes Peacock. — Yes, the addreases of the two Houses of the Dominion 
Parliament to the Queen, as to the manner in which this land surrendered by 
the Hudson's Bay Company was to be decided. 

Mr. MowAT. — The address forming schedule A is at page 266 ; and the reso- 
lutions and address comprised in schedule Bare at pages 812 and 813 respectively. 

Sir Barnes Peacock. — Do you contend that if the Hudson's Bay Company 
^as in possession de facto — I will say only de facto — of this land which is included 
in the award, before the company's surrender, that can be now given up as an 
Edition to Ontario ? 

Mr. Mow AT. — ^Will your Lordships find it necessary to consider that ? because 
they were certainly not in possession. It is perfectly certain that this territory-— 

Sir Barnes Peacock. — Is no part of what was surrendered. 

Mr. MowAT. — The Hudson's Bay Company were not in possession at th# 
time of the cession, in 1763. 

Sir. Barnes Peacock. — I mean at the time of the surrender in 1869. 

Lord Aberdare. — At the time of the surrender by the Hudson's Bay Com* 
pany to Canada. 

Sir Barnes Peacock. — Yes, at the time of the deed of surrender of the 10th 
-November, 1869, on page 315. 
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Mr. MoWAT. — They had posts there, but no exclusive possession. They were 
there only in common with the other subjects of Her Aiajesty. They had also 
same posts in the undisputed part of Ontaria 

Sir Barnes Peacock. — It they were then in possession de facto, was not it a 
portion of the lands for which the £300,000 were paid by the Dominion ? 

Mr. Mow AT. — Not if it already belonged to Ontario. 

Sir Barnes Peacock. — The Rupert's Land Act is this : 

"For the purposes of this Act" — that is the Rupert's Land Act, 1868, — "the term 
* Rupert's Land ' shall include the whole of the lands and territories held, or claimed 
to be held, by the said Governor and Company," 

and then it authorizes this to be surrendered. 
The Lord Chancellor. — What is the page ? 
Sir Barnes Peacock. — Page 445 ; and then there is a condition : 
•* Provided, however, that such surrender shall not be accepted by Her Majesty until 
the terms and conditions upon which Rupert's Land shall be admitted into the said 
Dominion of Canada shall have been approved of by Her Majesty, and embodied in an 
address to Her Majesty from both Houses of the Parliament of Canada." 

Mr. Mow AT. — Well, my Lord, the view that I take of that is this — 

Sir Barnes Peacock. — I want to see those addresses if I can. 

Mr. McCarthy. — The first joint address of both Houses of Parliament is lit 
page 266.* 

The Lord Chancellor. — That was in 1867. That also seems to me to be a 
document very strong to shew that the notion of Rupert's Land and the North- 
western Territory being part of Canada was absolutely rejected by the Senate 
and the House of Commons of Canada in December, 1867. 

Sir Barnes Peacock. — The Act says, at page 44f6,t that Rupert's Land 
shall include all lands " held, or claimed to be held " by the Hudson*s Bay Com- 
pany; the lands which in fact they were selling for the £300,000. 

Mr. Mow AT. — Yes, my Lord. 

Sir Barnes Peac(»ck. — Then you find, by the Order in Council, that those 
lands were to be legislated for by the Dominion of Canada. If they are put into 
the province, then they would come to be legislated for by the province. 

The Lord Chancellor. — These passages do not provide for the boundary of 
Rupert's Land and Canada, but they shew most conclusively that Rupert's Land 
extended into this region, and was in immediate proximity to this boundary of* 
Canada. 

Lord Aberdare. — But the claim was that Canada extended indefinitely to 
the west. 

Mr. MowAT. — Yes, absolutely indefinitely. I do not think that anything 
will be inferred from that expression, the lands "claimed to be held" by the 
company. 

Sir Barnes Peacock. — If they were de Jacto in possession, and Ontario was 
not in de facto possession, then were they not the lands which were sold for 
£300,000 ? 

Mr. Mow AT. — The land that was sold was just the interest of the Hudson's 
Bay Company in the lands before they were surrendered. During the corres- 
pondence, there was a dispute as to how much belonged to the Hudson's Bay 
Company, and the Province on the whole was willing to give £300,000 for a 
surrender — a quit claim in fact. It was only a iraction of the value of the land. 

Sir Robert Collier. — It was whatever they had. 

* Address of December, 1867, in prefix to Dom. Stats., 1872. 
t Imp. Act, 31 and 32 Vict., cap. 106-Rupert's Land Act, 1868. 
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Mr. Mow AT. — Whatever they had ; but it would never do to hold that the 
effect of this Act was to take from any province what really belonged to it, 
because it had been claimed at some time or other by the Hudson's Bay Com- 
pany. Your Lordships will further observe that they had made different claims 
at different times. 

Sir Barnes Peacock. — Was not it intended that you were not to go back to 
1763 to see what was ^ portion of Canada at that time, if the Hudson's Bay 
Company at recent dates had been in possession of these lands, and Canada had 
not exercised any dominion over them. 

Sir Robert Collier. — Their possession would not be proved by that act. 

Sir Montague Smith. — You deny their de facto possession. 

Mr. Mo WAT. — Yes ; but I do not say they were not there at that recent date in 
common with others of Her Majesty's subjects. They had no exclusive possession. 

Sir Montague Smith. — I dare say they may have had forts there at that date. 

Sir Barnes Peacock. — There is no parol evidence to shew what was in pos- 
session of this company at the time of the surrender, or at the time of the passing 
of Rupert's Land Act, 1868. 

Mr. MowAT. — They were in possession, but their right was disputed. Their 
possession was not an exclusive one. 

Sir Robert Collier. — We shall hear the other side upon this. 

Mr. MowAT. — Upon that Act I will add one more word, and then I will say 
nothing further. The fifth section, I think, shews what the intention of the Act 
was in that respect, namely, that it was not intended to take away from any 
province anything that would belong to that province if this Act had not passed 
because the fifth section provides this : 

" It shall be competent to Her Majesty, by any such order or orders in council as 
aforesaid, on address from the Houses of the Parliament of Canada, to declare that 
Rupert's Land shall, from a date to be therein meotioned, be admitted into and become 
part of the Dominion of Canada, and thereupon it shall be lawful for tho Parliament of 
Canada from the date aforesaid to make, ordain and establish within the land and terri- 
tory so admitted as aforesaid all such laws," — 

and so on. Now whatever territory passed by this, was territory in which the 
Parliament of Canada was to have the power of making the laws absolutely — not 
merely for provincial, but for all purposes. I submit that we cannot read the 
Act as meaning to take away from a province land which belonged to that 
province, even supposing the Hudson's Bay Company happened to be there. 
For instance, the Hudson's Bay Company had posts in the settled parts of 
Ontario with regard to which there is no dispute at all, where they traded with 
such Indians as they could get to trade there. 

Mr. ScoBLE. — May it please your Lordships. In the observations which I shall 
address to your Lordships in following my learned friend, I shall endeavour to 
<5onfine myself as much as possible to simply supplementing those portions of his 
argument which, from the very voluminous character of the papers, he has not 
been perhaps able to state as completely as they may be stated, and to direct the 
argument which I shall offer mainly to the point of supporting the award of the 
arbitrators, which of course may be supported by my shewing that there is a 
greater line which may have been given us, but which was not in fact given to us. 
And as the learned Attorney-General has intimated his consent to this line, which 
I think must strike your Lordships as being a very convenient line to establish 
from one point to another by natural boundaries, it will be only necessary fcr me 
to call your Lordships' attention to those facts which shew that the award of the 
arbitrators is within the rights which Ontario is entitled to set before your Lord- 
ships in supporting their claim to a division of the territory. 
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Now, my Lords, I take it to be perfectly clear that the Province of Ontario 
succeeded, by the British North America Act, 1867, to whatever formerly con- 
stituted the Province of Upper Canada. I take it to be quite clear that the Pro- 
vince of Upper Canada, as established by the Constitutional Act of 1791, had a- 
perfectly defined and positive limit to the east, that the intention of the Con- 
stitutional Act was, as it is expressed in the second section of the Act, simply to 
divide the Province of Quebec which before this existed, into two separate Pro- 
vinces, one of which was to be called the Province of Upper Canada and the other 
the Province of Lower Canada, and with the purpose of making that division by 
the Order in Council of the 24th of August, 1791, the limits were settled. The 
limit of the Province of Upper Canada was fixed to be (your Lordships will find 
the reference at the foot of page 399 of the Joint Appendix) : 

" To commence at a stone boundary on the north bank of the Lake St. Francis, a^ 
the cove west of Pointe au Boudet,"and so forth, '* running along the said limit in the 
direction of north thirty-four degrees west to the wester most angle of the said Seigneurie 
of New Longueuil ; thence along the north-western boundary of the Seigneurie of 
Vaudreuil," 
And so on'to the last few words at the end of the page ; 

" And from the head of the said lake by a line drawn due north until it strikes the 
boundary line of Hudson's Bay, including all the territory to the westward and south- 
ward of the said line to the utmost extent of the country commonly called or known by 
the name of Canada " 

Now, my Lords, upon that there are two points. In the first place, the 
northern termination of this eastern division line of Upper Canada was fixed ta 
be the boundary line of Hudson's Bay. It was not the boundary line of the 
Hudson's Bay Company. It was not the boundary line of the Hudson's Bay 
territory ; it was the boundary line of the bay itself, and to that I apprehend no 
other interpretation can be given. The boundary line of Hudson's Bay was the 
coast line of Hudson's Bay; and the limits of Upper Canada, at that part of 
its extent, went far over the height of land to which reference has been incidentally^ 
made in the coui^e of my learned friend's argument, and in the argument of 
counsel on the other side : far over the height of land, and directly away to the 
boundary of Hudson's Bay. We there get the first starting point of the line fixed 
by the award of the three commissioners. They begin there, and carry the line 
in a south-westerly direction down to the point above the Lake of the Woods 
where it touches the new Province of Manitoba. 

Then, the second point which arises upon this description of boundaries in the 
Orders in Council — 

The Lord Chancellor. — Which Order in Council ? 

Mr. ScoBLE. — The Orders in Council of the 24th of August, 1791, at pages 
3P7 and 399 of the Joint Appendix.* I say that that fixes, beyond possibility 
of cavil, the eastern boundary from which the arbitrators, as I say rightly, made 
their boundary line to depart. But the second point which arises, my Lord, upon, 
this is, that Upper Canada was to include — 

" All the territory to the westward and southward of the said line to the utmost 
extent of the country commonly called or known by the name of Canada." 

Now we must ascertain what the meaning of that phrase is, and it is a 
phrase which occurs not only in the Order in Council, but in the commission 
which was issued to Lord Dorchester, the first Governor-General appointed after 
this division was made. His commission will be found at page 400,f and it fol- 
lows exactly the words of the Order in Council : 



• Printed, ante, pp. 47-49, note, 
t CommiMion as *Oap * '^ 



aptain-Greneral and Goyemor-in- Chief of our said Province of Upper Canada^ 
and of our said Province of Lower Canada, respectively," dated 12th September, 1791. 
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"The Province of Upper Canada to comprehend all such lands, territories and 
islands lying to the westward of said line of division as were part of our said Province of 
Qaebec, and the Province of Lower Canada to comprehend all such lands, territories and 
islands lying to the eastward of the said line of division as were part of our said Province 
of Quebec." 

We have in that commission a clear interpretation of what was intended to be 
conveyed by the use of the term Canada in the Order in Council. " Canada "and 
the '* Province of Quebec " are in these two documents treated as interchangeable 
terms ; and your Lordships will find that in all the subsidiary acts of the Canadian 
Government which were entered upon in consequence of this division of the pro- 
vince into two parts, as for instance in the proclamation of Lieutenant-Governor 
Clarke, in 1791, at page 401.* The proclamation states that the country is to 
inclnde — 

" All the territory to the westward and southward of the said line, to the utmost 
extent of the country commonly called or known by the name of Canada." 

And Lieutenant-Governor Clarke, noticing the variation between the words 
used in the Order in Council and the words used in Lord Dorchester's commission, 
communicates with Mr. Dundas, then Secretary of State, upon the subject. His 
letter, dated 1st December, 1791, is at page 402, and he says : 

" I think it my duty to remark to you, Sir, that the terms in Lord Dorchester's com- 
mission describing the boundaries of Upper and Lower Canada, are not the same as those 
used in the Order in Council, of the 24th of August." 

Mr. Dundas, in reply to that, writes on the 10th of April, 1792. At the 
top of page 403 your Lordship will find the passage to which I am referring : 

" Upon examination, I observe that Lord Dorchester's commission and the Order of 
Council, respecting the boundaries of the two provinces, are not precisely the same ; but 
as the difference lies only in what is explanatory, it does not, I conceive, amount at all to 
a variance between them, and is therefore perfectly immaterial." 

Therefore, I think I may take it, upon this part of the case, that in 1791, when 
the Constitutional Act was passed, the Province of Quebec was considered to be 
identical with the country called or known by the name of Canada. 

The Lord Chancellor. — You mean the province which was divided. 

Mr. ScoBLE. — Yes ; the Province of Quebec was precisely the same as the 
country known by the name of Canada, and, as Mr. Dundas says, the words were 
practically interchangeable 

The Lord Chancellor. — But the proceedings of that date merely give you 
the line of division between the two provinces. 

Mr. ScoBLE. — Yes, my Lord, but they give to Upper Canada all that is to the 
west and south of that boundary line, and the question is how much lying to the 
west and south Ontario is entitled to claim under that description. 

Lord Aberdare. — Which was the boundary line. 

The Lord Chancellor. — It is, in point of fact, far to the east. 

Sir Robert Collier. — It is this one [pointiTig]. 

Mr. ScoBLE. — Yes, that blue line. 

Sir Robert Collier. — You have all that is west of that. 

Mr. ScoBLE. — We have all that is west of that, but how much it is remains 
to be seen. The point I make upon that is, that that boundary line, fixed in 1791, 
took us up to the boundary of Hudson's Bay, and gave us all to the west and 
south of that, even on the confines of Hudson's Bay. We go up to James* Bay 
at all events. 



* Printed anie^ p. 60, note, 
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Then in order to ascertain what the Province of Quebec which was thus 
/divided in 1791 was, we must go back to the Quebec Act of 1774. 

The Lord Chancellor. — We must break oflF here. It may be convenient 
Jbo counsel to know that the Council will not sit on Friday. 

[Adjouimed to to-inorrow.] 



THIRD DAY. 

Thursday, July 17th, 1884. 

Mr.ScOBLE. — When your Lordships rose yesterday,! was commenting upon the 
operation of the Constitutional Act of 1791, as continuing the Province of Upper 
Canada, constituted by that Act, with the same amount of territory as was givea 
to the western portion of the Province of Quebec under the old description under 
the Quebec Act. And before I leave that part of the case, there is one other 
document to which I wish to refer your Lordships, and that is the proclamation 
of Governor Simcoe, which was published in 1792, consequent upon the promul- 
gation of the Constitutional Act. Your Lordships will find that proclamation at 
page 403 of the Joint Appendix,* and in that proclamation, after reciting the 

♦ Proclamation of Lieutenant-Govbrnob SnicoE, dividing Upper Canada into Counties, 1792. 
J. Graves Simcoe. 

George the Third, by the Grace of God, of Great Britain, France and Ireland, King, Defender of the 
Faith, etc, etc. To all our loving subjectti whom these presents may concern : 

Whereas, in pursuance of an Act of Pirliament lately made and provided, passed in the thirty-first 
year of our reign, and of authority by us given for that purpose, our late Province of Quebec is become 
divided into the two Provinces of Upper Canada and Lower Canada, and our Lieutenant-Governor of 
the said Province of Upper Canada, bv power from us derived, is authorized, in the absence of our right 
trusty and well-belovea Guy, Lord Dorchester, Captain-General and Govemor-ip -Chief of our said Pro- 
vince of Upper Canada, to divide the said Province of Upper Canada into districts, counties, circles or 
towns and townships, for the purpose of effectuating the intent of the said Act of Parliament, and to 
declare and appoiut the number of representatives to be chosen by each to serve in the Assembly of 
the said Province. 

Know ye, therefore, that our trusty and well-beloved John Graves Simcoe, Esquire, our Lieutenant- 
Governor of our said Province of Upper Canada, in the absence of the said Go vernor-in- Chief, hath and 
by this Our Proclamation doth divide the said Province of Upper Canada into counties, and hath and 
doth appoint and declare the number of representatives of them and each of them to be as hereinafter 
limited, named, declared, and appointed ; that is to say : That the first of the said counties be here- 
after called b^' the name of the county of Glengarry, which county is to be bounded on the east by the 
lines that divide Upper from Lower Canada, on the south by the River St. Lawrence, and westerly by 
the easternmost boundary of the late township of Cornwall, running north twenty-four degrees west 
until it intersects the Ottawa or Grand River, thence descending the said river until it meets the divi- 
sional lines aforesaid ; the said county is to comprehend all the islands in the said River St. Lawrence 
nearest to the said county, and in the whole or greater part fronting the same. • * * 

That the seventeenth of the said counties be hereafter called by the name of the county of Suf- 
folk : which county is to be bounded on the east by the county of Norfolk, on the south by Lake Erie, 
until it meets the carrying •{>lace from Point au Pins unto the Thames, on the west by the said carry- 
ing-place, thence up the itaid River Thames until it meets the north -westernmost boundary of the county 
of Norfolk. 

That the eighteenth of the said counties be hereafter called by the name of the county of Essex, 
which county is to be bounded on the east by the county of Suffolk, on the south by Lake Erie, on the 
west by the River Detroit to Maisonville's Mill, from thence by a line running parallel to the River 
Detroit and Lake St. Clair, at the distance of four mile-t, until it reaches the River La Tranche or 
Thames, thence up the said river to the north-west boundary of the county of Suffolk. 

That the nineteenth of the said counties be hereafter called by the name of the county of Kent : 
which county is to comprehend all the country, not being territories of the Indians, not already included 
in the several counties hereinbefore described, extending northward to the boundary line of Hudson's 
Bay. including all the territory to the westward and southward of the said line, to the utmost extent of 
the country commonly called or known by the name of Canada. « • ♦ 

Of which our loving subjects and all others concerned are to take notice and govern themselves 
accordingly. 

In testimony whereof, we have caused these our letters to be made patent, and the great seal of 
our said Province of Upper Canada to be hereunto affixed. Witness our trusty and well-beloved John 
Graves Simcoe, Esquire, our Lieutenant-Governor of our said Province of U|>per Canada, and Colonel 
commanding our forces in Upper Canada, etc., etc., at our Government House, in the Town of Kingston. 
Ihis sixteenth day of July^ m the year of Our Lord one thousand seven hundred and ninety-two, ana 
in the thirty -second year of our reign. 

Wm. Jabvis, Secrttary. J. G. S. 
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effect of the Act in dividing the Province into two parts, Upper and Lower 
Oanada, it proceeds 

— "to divide the said Province of Upper Canada into districts, counties, circles or 
towiiM and townships for the purpose of effectuating the intent of the said Act of Par- 
liament, and to declare and appoint the nunihRr of representatives to be chosen by each 
to herve in the Assembly of the said Province." 

The number of the counties apparently constituted by that proclamation 
was nioeteen, the nineteenth of which is called the county of Kent, and is thus 
described : 

*^ That the nineteenth of the said counties be hereafter called by the name of the 
county of Kent, which county is to comprehend all the country, not being territories of 
the Indians, not already included in the several counties hereinbefore described, 
extending northward to the boundary line of Hudson's Bay, including all the territory to 
the westward and southward of the said line to the utmost extent of the country com- 
monly called or known by the name of Canada." 

* Now, my Lords, that constitution of the county of Kent appears to be 
important in two ways. In the first place, there appears to have been certain 
territories of the Indians — Indian reserves — which were not intended to be 
included in this county for electoral purposes, and the boundary of the county 
on the north was taken from Hudson's Bay itself, and westward and southward, 
to the utmost extent of the country commonly called or known by the name of 
Canada. 

The Lord Chancellor. — You will observe that in the Act of 181 8, at the bottom 
•of page 409, there is a reference to an Act of Upper Canada passed in 1798 — that 
is six years after this date — for the better division of the province. I referred 
to it yesterday, and I find that that contains — it is 38th George III, chapter 5 — a 
division into a great number of counties, and the last section, 40, is in these 
words : 

" That the counties of Essex and Kent, together with so much of this Province as is 
not included within any other district thereof, do constitute and form the Western Dis- 
trict." 

Here, in the proclamation, you have been referring to the eighteenth and 
nineteenth counties : are those the two counties of Essex and Kent ? 

Mr. ScOBLE. — Yes. 

The Lord CHANCELLOR.-;-In this Act nothing is said that indicates any bound- 
ary; but in the proclamation of Lieutenant-Governor Simcoe, there are very 
important woixis indeed : 

" To compi^hend all the country, not being territories of the Indians, not already 
included in the several counties hereinbefore described, extending northward to the 
boundary line of Hudson's Bay." « 

You say that " the boundary line of Hudson's Bay " means the sea. 

Mr. ScOBLE. — Means the bay itself — the coast of the bay. 

The Lord Chancellor. — That appears to me to be a strong proposition from 
the words " boundary line.*' 

Mr. ScOBLE. — I apprehend the boundary line of the bay can only be the coast 
line of that bay. 

The Lord Chancellor. — It does not refer to a natural boundary ; it means a 
territory called the Hudson's Bay territory. 

The Lord President. — It is an unheard of thing, and, as a geographical 
expression, I venture to say, utterly unknown. 
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The Lord Chancellor. — Hudson's Bay territory of course : the words are per- 
fectly sensible as applied to it.* 

Sir Robert Colli er.-^— You hardly require to take it so high as that. 

Mr, ScoBLE. — I require to lake it as high as Hudson's Bay on the east. 

Sir Robert Collier.— James' Bay ? 

Mr. ScoBLE. — That is a portion of Hudson's Bay. 

The Lord Chancellor. — That would have no place in the county of Kent 
The counties of Kent and Essex are the westernmost part of Canada.t 

Mr. ScOBLE. — Under the proclamation, the county of Kent was to include all 
the lands of Upper Canada (not being territories of the Indians) outside the 
limits of the other counties, and extending to the most northerly and most west- 
erly bounds of the province. But it is quite sufficient for my purpose if your 
Lordships should take it in that way. 

Lord Aberdare. — You still leave undefined what is the limit of Hudson's^ 
Bay. 

Mr. ScoBLE. — Yes. Of course, what I am most concerned about now is the^ 
western and southern portion of the district. 

Sir Robert Collier. — In one respect it does go up to Hudson's Bay ; it 
reaches James' Bay, which is part of it. 

Mr. ScoBLE. — Yes, of coui*se. Then, my Lords, that iaall I think I need trouble 
your Lord.*?hips with, with regard to the arrangement of 1791, and I now must 
go back to the state of things established by the Quebec Act of 1774. 

The Quebec Act is printed at page 366 of the Joint Appendix, and the 
preamble recites a royal proclamation of the seventh of October, in the third 
year of the reign of His Majesty King George III — that is 1763 — whereby His 
Majesty 

— " thought fit to declare the provisions which had been made in respect of certain 
countries, territories and islands in America, ceded to His Majesty by the definitive Treaty 
of Peace, concluded at Paris on the tenth day of February, 1763 " — 

Your Lordships will see that the preamble goes on to state : 

** And whereas by the arrangements made by the said royal proclamation, a very large- 
extent of country, within which there were several colonies and settlements of the sub- 
jects of France, who claimed to remain therein under the faith of the said treaty, was 
left without any provision l>eing made for the administration of civil government therein.*^ 

I shall presently have to call your Lordships' attention to the districts which 
were there referred to. Then comes a recital as tp sedentary fisheries which ia 
unnecessary to be dwelt upon, and then the enacting part goes on to declare — 

"That all the territories, islands and countries in North America, belonging to the Grown 
of Great Britain, bounded on the south by a line from the Bay of Ohaleurs, along the 
high lands which divide the rivers that empty themselves into the River St. Lawrence 
from those which fall into the sea, to a point in forty-five degrees of northern latitude, 
on the eastern bank of the River Connecticut, keeping the same latitude directly west 
through the Lake Champlain, until, in the same latitude, it meets the River St. Lawrence ; 
from thence up the eastern bank of the said nver to the Lake Ontario ; thence through 
the Lake Ontario and the river commonly called Niagara ; and thence along by the east- 
ern and south-eastern bank of Lake Erie, following the said bank until the same shall be 
intersected by the northern boundary granted by the charter of the Province of Pennayl- 

* The words *' boundary line of Hudson's Bay," appearing in the orders in council, and commission,, 
of 1791, and in the proclamations of 1791 and 1792, and continuing in the Governors' commissions up Uy 
1835, were changed in the subsequent commissions to the Grovemors— from 1838 to 1846— to the words, 
** shore of Hudson's Bay," thus indicating the true interpretation of the exprepsion used in the earlier 
docimients. The arbitrators in their award gave effect to this view, and their lordships in the end adopted it. 

t The easterly boundary line of the counties of Essex and Kent, or either of them, as then const!- " 
tuted, produced northerly, would intersect the shore line of the Bay. 
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vania, in case the same shall be so intersected, and from thence along the said northern 
anil western boundaries of the said province, until the said western boundary strike the 
Ohio ; bat in case the said bank of the said lake shall not be found to be so intersected, 
tin n following the said bank until it shall arrive at that point of the said bank which 
hh i'l \)e nearest to the north-western angle of the said Province of Pennsylvania, and 
thence, by a right line, to the said north-western angle of the said province, and thence 
along the western boundary of the said province until it strike the River Ohio ; and along 
the bank of the said river, westward, to the banks of the Mississippi." 

Now, my Lords, until we come to the point where the boundary strikes the 
River Ohio, the long description that I have read refers only to the southern 
boundary of the province. The western boundary is commenced to be described 
from the point at which the Mississippi and the Ohio meet, and then 

— " along the bank of the said river, westward, to the banks of the Mississippi, and 
northward to the southern boundary of the territory granted to the Merchants- 
Adventurers of England trading to Hudson's Bay." 

Now, if your Lordships look at the map which you have before you, you 
will find that the country between the Ohio and the Mississippi is a sort of trian- 
gular space, which appears to have been known in those days by the name of 
the Country of the Illinois, and my contention is that as that Country of the 
Illinois was entirely ceded to Great Britain by the Treaty of Paris, it must be 
taken to be dealt with by this Act. The boundary of it will be, on the one side, 
the banks of the Ohio, and, on the other side, the banks of the Mississippi; and I 
apprehend the banks of the Mississippi would have to be followed as far as they 
extended, until they reached the sources of that river. 

The Lord Chancellor. — That bank is expressed in the commLssion.-f- 

Mr. SCOBLE. — Ves; and it follows as a matter of necessary inference from 
the terms of the Treaty of Paris, which this Act of Parliament is intended to 
carry out. 

I will refer your Lordships now to the Treaty of Paris, and perhaps it 
will be convenient at this point, before coming to the northern boundary, to 
deal only with the Act and Treaty, so far as the western boundary is concerned. 
The Treaty of Paris is printed at page 530 of the Joint Appendix.* 

Lord Aberdare. — It is a fact, I think, that at this time the sources of the 
Mississippi were not known. 

Mr. ScOBLE. — I will give your Lordships authority for that in a moment. — 
Article 4 of the treaty renounces all the pretensions of the French to Nova 
Scotia or Acadia, and at the top of page 531 your Lordships will find these words : 

"His Most Christian Majesty renounces all pretensions which he has heretofore formed, 
or might form, to Nova Scotia or Acadia, in all its parts, and guarantees the whole of it, 
with all its dependencies, to the King of Great Britain ; moreover his Most Christian 
Majesty cedes and guarantees to his said Britannic Majesty, in full right, Canada, with all 
its dependencies ; as well as the Island of Cape Breton and all the other islands and 
coasts in the Gulf and River iSt. Lawrence, and in general everything that depends on 
the said countries, lands, islands and coasts, with the sovereignty, property, possession and 
all rights, acquired by treaty or otherwise, which the Most Christian King and the Crown 
of France have had till now over the said countries, islands, lands, places, coasts, and their 
inhabitants, so that the Most Christian King cedes and makes over the whole to the said 
King, and to the Crown of Great Britain, and that in the most ample form, without res- 
triction, and without any liberty to depart from the said cession and guarantee under any 
pretence, or to disturb Great Britain in the po^isetisious above mentioned." 

Then the seventh article, I think, becomes very important on the point I am 
now addressing myself to : 



* Articles 4 and 7 of this Treaty are printed ante, p. 86, note. 
fThe commission to Sir Guy Carleton, of 1774. 
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" In order to re-establish peace on solid and durable foundations, and to remove for 
^ver all subjects of dispute with regard to the limits of the British and the French 
territories on the continent of America, it is agreed that for the future the confines 
between the dominions of His Britannic Majesty and those of His Most Christian 
Majesty in that part of the world, shall be fixed irrevocably by a line drawn along 
the middle of the River Mississippi from its source to the River Iberville " — 

The Lord Chancellor. — Where is the River Iberville ? 
Mr. ScoBLE. — It is down south, near New Orleans : 

— " and from thence by a line drawn along the middle of this river, and the Lake® 
Maurepas and Pontchartrain to the sea." 

Now, ray Lords, the fixing of this line of boundary between the French and 
English possessions in America, from the source of the Mississippi south, extended, 
I sirbmit, the British possessions ceded by the treaty to the whole of the French 
possessions which were on the east side of the River Mississippi, from its source 
southwards, and included therefore, as your Lordships I think will not be asked 
to doubt by my learned friends, this Country of the Illinois — this triangular bit 
of country between the two rivers, the Ohio and Mississippi. 

Sir Robert Collier. — Is it called Illinois in the map ? 

Lord Aberdare. — There is a bit called Illinois, but the fact is that the 
Illinois is a very large district. 

Mr. McCarthy. — I think it is marked on the map. 

Mr. ScoBLE. — I will shew your Lordships presently, the boundary of the 
Illinois as given at the time by the authorities. 

Lord Aberdare. — Does anything turn upon it ? 

Mr. Scoble. — I do not think much turns upon it. I do not think it will be 
^contested that the Illinois country was part of the country ceded to Great Britain 
by the Treaty of Paris. 

Mr. McCarthy. — There is no doubt about that. 

The Lord Chancellor. — Your argument is this, that the boundary line of 
Canada, under the Quebec Act, runs up the Mississippi, otherwise there would 
have been part of the British possessions omitted, and not included either in 
Canada or in any of the States ? 

Mr. ScOBLE. — Yes, a part would have been left entirely out. 

The Lord Chancellor. — And that argument is supported by the express 
terms of Sir Guy Carleton's commission ? 

Mr. Scoble. — It is. 

The Ldkd Chancellor. — And as you say, it is perfectly consistent with a 
reasonable interpretation of the Quebec Act itself? 

Mr. Scoble. — Quite so ; that is my whole argument on the point. The 
proclamation,* as your Lordships may remember, that is printed at page 351 

*Rotal Proclamation of 1763, establishing Qukbbo and other Provinces. 
George R. 

Whereas we have taken into our royal consideration the extensive and varuable acquisitions in 
America, secured to our Crown by the late definitive treaty of peace, concluded at Paris the 10th day 
of February last ; and being desirous that all our loving subject:*, as well of our kingdoms as of our 
colonies in America, may avail themselves, with all convenient speed, of the ^eat benefits and advan- 
tages which must accrue therefrom to their commerce, manufactures and navigation, we have thought 
fit, with the advice of our Privy Council, to issue this our Royal Proclamation, hereby to publish and 
declare to all our loving subjects that we have, with the advice of our said Privy Council, granted our 
letters patent under our preat seal of Great Britain, to erect within the countries and islanc^ ceded and 
confirmed to us by the said treaty, four distinct and separate governments, styled and called by the names 
of Quebec, East Florida, West Florida, and Grenada, and limited and bounded as follows, viz. : 

First, The government of Quebec, bounded on the Labrador coast by the River St. John, and from 
thence by a line drawn from the head of that river, through 'the Lake St. John, to the south end of the 
Lake Nipissim ; from whence the said line, crossing the River St. Lawrence and the Lake Champlain in 
forty-five degrees north latitude, passes along the high lands which divide the rivers that empty themselves 
Into the said River St. Lawrence from those which fall into the sea ; and also along the north coast of the 
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of the Joint Appendix, dealing with the whole territory ceded by this treaty,. 
divides the newly acquired country into various provinces — the government of 
Quebec, the government of East Florida, the government of West Florida, and 
the government of Grenada. The government of Quebec, the first of these fourr 
is defined at page 352 to be bounded in this way : 

" The government of Quebec, bounded on the Labrador coast by the River St. John, 
and from thence by a line drawn from the head of that river through the Lake St. John 
to the south end of the Lake Nipissim, from whence the said line, crossing the River 
St. Lawrence and the Lake Ohamplain in forty-five degrees north latitude, passes along 
the high lands which divide the rivers that empty themselves into the said River St. 
Lawrence from those which fall into the sea ; and also along the north coast of the Baye 
des Chaleurs, and the coast of the Gulf of St. Lawrence, to Cape Hosiers, and from thence 
crossing the mouth of the River St. Lawrence by the west end of the Island of Anticosti, 
terminates at the aforesaid River St. John." 

The Lord Chancellor. — That tells us nothing about the western boundary T 
Mr. ScoBLE. — No, it tells us nothing about the western boundary, and it was 
because the territory contained in the proclamation, or ascribed by the proclama- 
tion to the government of Quebec, omitted a great deal of territory for which it 
was necessary to provide a civil government, that the Quebec Act was passed,. 

Baye des Chaleara, and the ooast of the Gulf of St. Lawrence to Cape Roeiers, and from thence crossing the 
mouth of the River St. Lawrence by the west end of the Island of Anticosti, terminates at the aforesaid 
River St. John. 

Secondly, The government of East Florida, bounded to the westward by the Gulf of Mexico and the 
Apalachicola River ; to the northward by aline drawn from that part of the said river where the Catahouchee 
and Flint Rivers meet, to the source of St. Mary's River, and by the course of the said river to the Atlantic 
Ocean ; and to the east and south by the Atlantic Ocean and the Gulf of Florida, including all the islands- 
witbin six leagues of the sea coast. 

Thirdly, The government of West Florida, bounded to the southward by the Culf of Mexico, including 
all islands within six leagues of the ooast, from the River Apalachicola to Lake Pontchartrain ; to the west- 
ward by the said lake, the Lake Maurepas, and the River Mississippi ; to the northward by a line drawn 
east froni that part of the River Mississippi which lies in thirty-one degrees of north latitude, to the River 
Apalachicola, or Catahouchee ; and to the eastward by the said river. 

Fourthly, The government of Grenada, oomprehending the island of that name, together with the 
Grenadines, and the Islands of Dominica, St. Vincent and Tobago. 

And to the end that the open and free fishery of our subjects may be extended to, and carried on upon, 
the coast of Labrador and the adjacent islands, we have thought fit, with the advice of our said Privy Council, 
to put all that coast, from the River St. John's to Hudson's Straits, together with the Islands of AnticO'ii 
and Madelaine, and all smaller islands lying upon the said coast, under the care and inspection of our 
Governor of Newfoundland. 

We have also, with the advice of our Privy Council, thought fit to annex the Islands of St. John 
and Cape Breton, or Isle Royate, with the lesser islands adjacent thereto, to our government of Nova 
Scotia. 

We have aUo, with the advice of our Privy Council aforesaid, annexed to our Province of Georgia all 
the lands lying between the Rivers Attamaha and St. Mary's. * » ♦ 

And whereas it is just and reasonable, and essential to our interest, and the security of our colonies, 
that the several nations or tribes of j^ndians, with whoin we are connected, and who live under our protec- 
tion, should not be molested or disturbed in the possession of such parts of our dominions and territories as, 
not having been ceded to us^re reserved to them, or any of them, as their hunting grounds ; we do there- 
ore, with the advice of our Privy Council, declare it to be our royal will and pleasure, that no governor or 
commander-in-chief in any of our colonies of Quebec, East Florida or West Florida, do presume, upon any 
pretence whatever, to srrant warrants of survey, or pass any patents, for lands beyond tlie bounds of their 
respective governments, as described in their commissions ; as also that no governor or commander-in-chief 
of our other colonies or plantations in America do presume, for the present, and until our further pleasure 
be known, to grant warrants of survey, or pass patents, for any lands beyond the heads or sources of any of 
the rivers which fall into the Atlantic Ocean from the west or north-west, or upon any lands whatever, 
which, not having been ceded to or ptfrchased by us as aforesaid, are reserved to the said Indians or any of 
them. 

And we do further declare it to be our royal will and pleasure, for the present, as aforesaid, to reserve 
under our sovereignty, protection, and dominion, for the use of the said Indians, all the lands and terri- 
tories not included witnin the limits of our said three new governments, or within the limits of th*» territory 
granted to the Hudson's Bay Company ; as also all the land and territories lying to the westward of the 
sources of the rivers which fall into the sea from the west and north-west as aforesaid ; and we do heieby 
strictly forbid, on pain of our displeasure, all our loving subjects from making any purchases or settlement 
whatsoever, or takmg possession of any of the lands above reserved, without our especial leave or license for 
that Durpose first obtained. ♦ ♦ ♦ • 

Given at our Court at St. James'i, the 7th day of October, 1763, in the third year of our reign. 

[By Imp. Act, 14 Geo. 3, cap. 83, sec 4, (the Quebec Act, 1774). the above proclamation, '* so far as thn 
same relates to the said Province of Quebec, was *' revoked, annulled, and made void, from and after the 
first day of May, one thousand seven hundred and seventy-five."] 
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extending those boundaries and supplying the civil government for all the sub- 
jects of the French who had become our subjects in consequence of the treaty, 
and who were residinof in the district which is there described as " a very large 
extent of country, within which there were several colcnies and settlements of 
the subjects of France;" and that district then unquestionably included the Illinois 
country. 

Sir Robert Collier. — And part of the Illinois country is to the west of the 
line. 

Mr. ScoBLE. — Now, my Lords, if the contention of the other side be true, 
that the western boundary is a line drawn due north from the confluence of the 
Ohio and Mississippi, you have the Illinois country cut in two. Those who were 
to the east got civil government ; those to the west got no civil government at 
all. You have, therefore, the very mischief the Act intended to remove 
4)erpetuated by this construction of it, which I submit is neither a necessary 
construction, nor a reasonable construction, nor one which is consistent in any 
way with the circumstances under which the Act was passed. 

Now, my Lords, if I am right in this contention tis to the western boundary, 
it carries me this far at least, that on the west at any rate, the province of 
Quebec extended up to the source of the Mississippi. As far as the source of 
the Mississippi at all events, you have, fixed by the Treaty, and by the Act of 
Parliament, a boundary which was the natural houndary furnished by that great 
river ; and Governor Carleton's commission, as the Lord Chancellor heis already 
pointed out, gives that effect to the Act. In fact, every contemporary document 
gives that effect to the Act. Amongst the subsidiary commissions which were 
issued by the King to the Lieutenant-Governors of certain outlying posts of the 
Province of Quebec, we have a commission given to the Lieutenant-Governor of 
the Illinois country, at page 883.* It is the third commission on that page. 
It is dated the seventh April, 1775, and is addressed to Matthew Johnson, Esquire, 
Lieutenant-Governor and Superintendent at the Illinois: 

*' We, reposing especial trust and confidence in your loyalty, integrity and ability, do, 
by these presents, constitute and appoint you to be Lieutenant-Governor and Superintendent 
of the Post, and its Dependencies, established, or to be established, within the Illinois 
District, in our Province of Quebec." 

I do not know whether it will be necessary for me to trouble your Lordships 
with any evidence as to the position of the posts in the Illinois district which 
were placed under the government of Mr. Johnson by this commission ; but if 
necessary, I can shew to your Lordships that many of these posts were on the 
west side of this due north line for which my learned friend on the other side 
contends. 

Sir Robert Collier. — There are some marked here, I see. 

Mr. ScOBLE. — There is no doubt about it — I do not think it will be contested 
by my oppoflents — that there were posts and settlements in the Illinois country to 
the west of this due north line contended for on the other side, and, therefore, I 
do not think I need trouble your Lordships further^with that. 

*George thk Third, etc. 

To our trusty and well-beloved Matthew Johnson, Esquire, greeting : 

We, reposing e8i>ecial trust and confidence in your loyalty, integrity and ability, do, by these presents, 
constitute and appoint you to be Lieutenant-Governor and Superintendent of the Post, and its Dependencies, 
established, or to be established, within the Illinois District, in Our Province of C^uebec, in America : To 
have, hold, exercise and enjoy the bame, from and after the first day of May next, during our pleasure, 
with all the rights, privileges, profits, perquisites and advantages to the same belonging or appertaining^ : 
And you are to obey such orders and directions as you shall, from time to time receive from Our Captain- 
General and Governor-in-Chief of Our Province of Quebec, or from the Lieutenant-Governor or Commander' 
in-Chief of Our said Province for the time being'. 

Given at Our Court at St. James's, the seventh day of April, 1775, in the fifteenth year of Our Reign. 

By His Majesty's command, 

Dartmouth. 
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Here we have it perfectly clear, as I submit, on the right construction of the 
-statute, and having regard, to the whole of the circumstances which attended the 
-constitution of this Province of Quebec, the line of the Mississippi established as 
the western boundary of the Province of Quebec, so far as it went. 

Now, my Lords, with regard to the point as to what knowledge at that time 
was possessed with reference to the sources of the Mississippi, your Lordships, 
yesterday, noted upon Mitchells map, when it was produced — 

Sir Robert Collier. — Do you remember the date of it ? 

Mr. ScoBLE. — 1755. 

The Lord Chancellor. — That is a date which is different from the date 
which I have got on my notes ? 

Mr. ScoBLE. — My friend Mr. Robinson says it is 1755. 

Mr. Robinson. — Yes, my Lord, that is correct. 

Mr. ScoBLE. — I am sorrj^ to say, my Lord, I have not seen that map, and 
therefore I am speaking only from my recollection of the impression which your 
Lordships seemed to derive from it, that the source of the Mississippi as shewn 
on that map is to be the north of the north-western angle of the Lake of the 
Woods. 

The Lord Chancellor. — I do not remember that. What I do remember is 
that the northern boundaiy is shewn to be the whole of the lakes and river, 
which seems to me to be, though it may not be laid down iu exactly the same 
way, to the north of the Lake of the Woods. 

Sir Robert Collier. — It lays down Canada, which is coloured brown, as 
going as far as the I^ake of the Woods ? 

Mr. Scoble. — Yes, my Lord. 

The Lord Chancellor. — There is a point which at present we have heard 
nothing about, and that is the drawing of the western line, which the award 
seems to have done from Lake Itasca, which seems to be one of the sources of the 
Mississippi, though not apparently the northernmost source ? 

Mr. Scoble. — That is a point to which I am coming, but I wish first of all 
to give your Lordships authority for the statement which I made just now in 
answer to Lord Aberdare, that at that time, in the then conditioa of geographical 
knowledge, the source of the Mississippi was unknown, and that it was supposed 
to be very far more north than where it actually is. Now, in the Ontario 
Appendix, page 5.6, there is a report of Mr. Thompson, who was astronomer 
and surveyor to the North- West Company, and who seems to have travelled 
over this country with a view of settling the boundary, in the year 1796, at the 
time when the question of the boundary between the British dominions in 
America and the United States was under discussion. At line 20, the repoit 
states : 

" The services of Mr. Thompson were very acceptable to these gentlemen, that is, to 
the Agents of the North- West Company in those parts. They desired to learn the 
position of their trading houses with respect to one another and also to the . . bound- 
ary line between Canada and the United States. . . The source of the Mississippi 
was then known only to the Indians and a few fur traders, and was supposed to be 
further north than the Lake of the Woods." 

Lord Aberdare. — And it was supposed to be westward from it apparently, 
from the description of it given in one of these documents which we have had ? 

Mr. Scoble. — Yes, my Lord, I have heard — I do not know of my own 
knowledge whether it is so, but I have heard, and I think one of your Lordships 
made the observation — that in that map of Mitchell's, which is really a very 
important map historically, because it was the only map before the English and 
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American plenipotentiaries when the Treaty of Versailles was negotiated^ 
the source of the Mississippi is taken to be north of this north-west angle of the 
Lake of the Woods. 

The Lord Chancellor.— Eow does the map appear to be dated 1765 ? It 
was suppased to be dated 1783, or earlier, from which I inferred that the date 
was uncertain ? 

Mr. ScOBLE. — My learned friend, Mr. Robinson, tellsme that the date is on 
the map. 

Mr. Robinson. — Yes, the date is on the map. 

Sir Robert Collier. — It is said to be 1755. 

Mr. McCarthy. — [After referring to the map] It is dated 1755. 

The Lord Chancellor. — Then that becomes a very important map. 

Mr. ScoBLB. — Yes, my Lord. Then at page 62 of the same report, your Lord- 
ships will find, in the last paragraph on that page, a statement of the origin of 
the Mississippi River, in Turtle Lake :* 

*' Turtle Lake, the head of the Mississippi River, is about four miles square. It* 
small bays give it the shape of a turtle. This lake was supposed in 1783, to be further 
north than the north-wpst corner of the Lake of the Woods, and this supposition led to- 
the error in the treaty of that year. The error arose from the fur traders who ascended 
the Upper Mississippi counting every pipe a league, at the end of which it was the habit 
to take a rest. Mr. Thompson found these pipe distances to be as unsubstantial as the 
smoke itself, and that each, instead of three, only measured two miles And the error 
was, not to make due allowance for the sinuosities of the river. By this false method of 
reckoning the notion had arisen that the head waters of the IVl ississippi were 128 geo- 
graphical miles farther north than Mr. Thompson's survey proved them to be. The^ 
north bank of the lake is in latitude 47 "^ 38' 20^" 
and so on. 

Lord Aberdare. — Where is Turtle Lake ? 

Mr. ScoBLE. — It is shewn on the map. 

The Lord Chancellor. — It is a very small lake. 

Lord Aberdare. — Turtle Lake is the northernmost source of the Mississippi,, 
as Itasca is the furthest point from which it draws its supplies. 

Mr. ScoBLE. — I think so, my Lord. 

The Lord President. — It is the point furthest north. 

Mr. ScoBLE. — The fact of the ignorance which prevailed as to the extent of 
the Mississippi River is, I think, somewhat important with regard to this enquiry^ 
because, as the King of France ceded to England all the country east of the 
Mississippi, from the source of that river down to the sea on the south, I 
apprehend that the boundary line of Canada, at the time of the treaty, and at 
the time of the Quebec Act, was supposed to go very considerably north of the 
Lake of the Woods, and that when you got to the source of the Mississippi River, 
continuing the western boundary, you would have t6 take, as that continued 
boundary, whatever was the dividing line on the north between Louisiana, which 
remained to the French under the Treaty of Paris, and Canada, which by the 
treaty was ceded to England, and that therefore the true western boundary of 
Canada, as defined by the treaty and the Act of Parliament, was a line which 
extended along the banks of the Mississippi to the source of that river, and then 
followed westerly whatever was at that time the dividing line between Canada 
and Louisiana. 

But before I leave this point, of the due north line taken from the confluence 
of the Mississippi and Ohio rivers up across the American boundary into Canada, . 
I think I may here conveniently refer, although I shall not do so at any length, 

*See ant€f p. 39, note. 
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to the state of the judicial decisions on the subject in Canada. Your Lordships 
have already heard, I think, so much about Reinhard's case, that it is not 
necessary for me to go over the facts of that case again. I think my learned 
friends axe entitled to whatever the value of the decision of the judge in that 
case may be; but I think I ought to mention here that that case has not 
been followed even by the courts of Lower Canada. There is a judgment of 
Mr. Justice Monk in a case of Connwlly v. Woolrichy which is at page 687 of 
the Joint Appendix.* Mr. Justice Monk was a Lower Canada judge. "He 
was a Justice of the Superior Court of the Province of Quebec It is a com- 
paratively recent judgment, and was delivered on the 9th of July, 1867. The 
question was as to the legality of the marriage of a Lower Canadian at Rat River, 
in the Athabasca district (latitude 58^ north, and 111^ west longitude). One of 
the points in the case was whether the place was within the territory of the 
Hudson's Bay Company, and the learned judge, after going through a very careful 
investigation of the authorities upon the point, held that this Athabasca country 
was not included in the limits of the Hudson's Bay Company, but belonged to the 
Crown of France, because, he says, " it appears to me to be beyond controversy" — 
Sir Montague Smith. — Where are you reading ? 

Mr. ScoBLE. — Page 691, at the foot, is the passage which I am reading. I 
do not propose to trouble your Lordships with the whole of the judgment, but 
merely to give your Lordships the effect of it. He says that this Athabasca is 
part of this north-western territory, beyond the limits given us by the award. 
The Lord Chancellor. — Athabasca is a good deal to the north-west. 
Mr. Scoble. — Yes. 

Lord Aberdare. — And in another water system ? 

Mr. Scoble. — Yes, but still, according to the judgment, it was included 
within the limits of Canada, and not within the territories granted to the 
Hudson's Bay Company. 

The Lord Chancellor. — What do you say — that Athabasca is within the 
the limits of Canada ? 

Mr. Scoble. — Yes, my Lord. 

The Lord Chancellor. — That would be, so fkr as it goes, fatal to the minor 
argument which you were going to put forward to me. 

Lord Aberdare. — That is to say, within the territory of the Dojminion ; not 
necessarily within the territory of old Canada, but within the territory of the 
Dominion of Canada, out of which Athabasca has been carved as a District ? 

Mr. Scoble. — Within the territory of French Canada, and therefore excluded 
from the Hudson's Bay Company's charter. 

The Lord Chancellor. — It is impossible for it to have been in old Canada, 
for Rupert s Land comes between ? 

Lord Aberdare. — Yes, quite impossible. 

Mr. Scoble. — But it is held to be within Canada, because it belonged to the 
Crown of France, and France was in possession of all the intervening territory, 
to the exclusion of the Hudson's Bay Company ? 
The Lord Chancellor. — Where is this place ? 

Mr. Scoble. — It would be somewhere about here [pointing on the map]. 
The Lord Chancellor. — The learned judge seems to have taken a view 
which IS in accordance with the widest argument which you submit to us ? 

Mr. Scoble. — Yes, in accordance with the widest possible argument. I refer 
to that, not so much as being in any way conclusive upon the point, although the 
learned judge did consider Reinhard's case in delivering his judgment here, but fis 



•Reported in Lower Canada Jurist, vol. xi., p. 197 ^^ ^ 
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shewing that there is no consensus of judicial opinion in Canada in favour of 
this due north line, but that there is a good deal of authority on the other side, 
giving the whole of this country to Canada, under the Treaty of Paris, and under 
the Quebec Act. 

The Lord Chancellor. — What strikes me at present, about this particular 
decision, is that Athabasca would not fall within the line in any conceivable con- 
struction of 'the limit in the Quebec Act. If you take the line from the conjunc- 
tion of the Ohio and Missisi>ippi, of course Athabasca would be a great deal 
further to the west ? 

Mr. ScoBLE. — Yes, my Lord. 

The Lord Chancellor. — If you take the line of the award, that also would 
strike Hudson's Bay much to the east of the Athabasca country ? 

Mr. ScoBiE. — Yes, my Lord. 

The Lord Chancellor. — And the consequence is, that on no possible 
hypothesis can such a notion be reconciled with the boundaries in the Quebec 
Act? 

Mr. ScoBLE. — Except on the assumption that the intention of the Quebec 
Act was to inclu'le in the Province of Quebec the whole of the territory which is 
ceded by the Crown of France ; and the whole of the French posts and settle- 
ments referred to in the preamble of that Act, and which extended to the base of 
the Kocky Mountains. 

The Lord Chan'cellor. —How can you go against the express terms of the 
Quebec Act, which beyond all doubt point out the boundaries ? And even if you 
take the mention of the Hudson's Bay territory as carrying you up to the shores 
of Hudson's Bay, that would still exclude this Athabasca territory. It is 
impossible to suppose that this judgment could have meant that. 

Lord Aberdare. — And all, I believe, that was claimed by the Hudson's Bay 
Company, were the sources of the rivers which flowed into Hudson's Bay ? 

Mr. ScoBLE. — They went down to the 49th parallel at one time, my Lord, 
the boundary line between Canada and the United SUites. 

Lord Aberdare. — You mean that they passed over the dividing ridge ? 

Mr. Scoble. — Yes, my Lord ; they varied their claims at various times in 
order to su^t the exigencies of their position, and at one time they went down as 
far as the ^^^th ] arallel. 

There is another opinion, of an Upper Canada judge, which is perhaps 
not of much more value than either Chief Justice Se well's judgment in the 
Reinhard case, or Mr. Justice Monk's judgment, which is the opinion of 
Mr. Justice Powell, at page 151 of the Ontario Appendix,* the smaller book, 

* Chief Justice Powell, of Upper Canada, to Likctknant-Govkrnor Maitland. 

York, May let, 1819. 

Sir, — I have perused with a lively interest the copy of a letter from the Earl of Selkirk to the Earl of 
Liverpool, dated in Grosvenor Place, the 8th of February last, and beg leave to express my grateful acknow- 
ledgement to your Excellency for the communication. On the subject of the bill passed in the last session 
of the Provincial Leginlature, his Lordship has not only handed unfounded surmises, but has advanced as 
fact that which is not true. He is pleased to say that the Act of the 31st of the King, cap. 31, divided the 
Province of (Quebec, and makes no alteration in the western limits established by the 14th Geo. III., cap. 
S3. The Canida bill does not divide the Province of Quebec ; it premises that it was His Majesty's inten- 
tion to divide that province into two provinces to be called Up^er and Lower Canada, and makes provision 
for their government when 8»» divided. His Majesty, by his Order in Council, subseouent to the passing 
the Act, did accordingly separate the Province of Quebec into Upper and Lower Canada, and does make a 
great alteration in the western limits from tliose established by tne 14th of the King» extending them west- 
ward without reference to the limits of Queljec, in such terms as plainly indicate the intention to wmipre- 
hend all the country c(mquered from France, under the name of Canada, which had not been relinquisned 
to the United States of America, or secured to the Hudson's Bay Company, or designated as Lower 
Canada. 

Earl Selkirk is pleased to say that the Chief Justice of Upi)er Canada declared that his jurisdiction 
extended to the Pacific Ocean ; his Lordship must have been misinformed ; I never did pretend to pro- 
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in which, in reference to the controversy which was pending in the year 1819, 
between Lord Selkirk's partizans and the Canadian authorities, he expresses his 
opinion in a letter to Lieutenant-Governor Maitland. 

The Lord Chancellor. — This is not even a judicial opinion ? 

Mr. Scoble. — It is not a judgment, but he was called to account by Lord 
Selkirk in a letter to the English government, as to certain expressions which 
Chief Justice Powell was alleged to have used, and then he was required to 
explain, and he does explain. He says that the intention — your Lordships will 
find it about line 15 — of the government in separating the rrovince of Quebec 
was to extend the western limits of Upper Canada — 

— " without reference to the limits of Quebec, in such terms as plainly indicate the 
intention to comprehend all the country conquered from France under the name of 
Oanada, which had not been relinquished to the United Slates of America, or secured to 
the Hudson's Bay Company, or designated as Lower Canada." 

The Lord Chancellor. — Do you mean to suggest that the opinion expressed 
in this letter of Chief Justice Powell is to weigh with us without our considering 
the grounds of it ? 

Mr. Scoble. — I mean only this, that De Reinhard's ease will no doubt be 
lelied on by the other side in favour of the contention that the due north line 
ought to be varied from the confluence of the Ohio and Mississippi, and I only cite 
this as — 

Sir Montague Smith. — As a counterpoise ? 

Mr. Scoble. — As shewing that there is no agreement of judicial authorities 
as to that contention. 

The Lord Chancellor. — What strikes me is that this passage in the letter 
is a reference to a particular Order in Council, the terms of which he says plainly 
indicate a certain intention. I suppose we have got the Order in Council ? 

Mr. Scoble. — Yes, my Lord, we have. 

The Lord Chancellor. — I think we should see whether the terms of it bear 
out that contention, and if so how it bears on this controversy ? 

Mr. Scoble. — That, my Lord, would be the Order in Council of 1791, which 
you have already had before you. 

The Lord Chancellor. — We have seen that, and we have seen plainly that 
there is nothing whatever in it about the westward boundary ? 

Mr. Scoble. — Nothing definitely marking the western boundary, but it 
contains the declaration that the easterly boundary of Upper Canada was to run 
northward " to the boundary line of Hudson s Bay," and that that Province was 
to include *'all the territory to the southward and westward of the said line, to 
the utmost extent of the country commonly called or known by the name of 
Canada." 

Of course I do not suppose your Lordships would be influenced one way or 
another by these opinions. I cite them merely for the purpose of shewing that 
there has been no consensus of judicial opinion in Canada on this point. Some 
of the judges have taken one view and some another view, and I submit, as far 
as any judicial authoritj^ is concerned, that the authority of Chief Justice Sewell's 

nounce the extent of Upper Canada, but did deem it reapocttul to pause, when a deliberate act of the King 
in Council, contemplated and referred to by Parliament, was set at nought by a Provincial Magistrate. 

The Earl of Selkirk alluded to legal opinions of the first authority on the jurisdiction of the officers of 
the Hudson's Bay Company over offences and offenders within its territory. The Chief Justice of Upper 
Canada has been taught to consider the Parliament of the United Kingdom to be the highest legal authority, 
and its Act, 43rd of the King, gives jurisdiction over offences committed in the territory of Hudson's Bay to 
the courts of Lower Canada as occasion may require. * ♦ ♦ 

I have the honor to be, etc., 

His Excellency Sir Peregrine Maitland. William Dummer Powell. 
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judgment in the Reinhard case is entirely done away with by a reference to the 
words of the Act, and to the words of treaty upon which the Act was passed, 
and that the Mississippi, as far as it goes, must be taken to be the line which fixes 
the western boundary of the Province of Upper Canada. 

Well, my Lords, I think that that would be enough to support the award. 
If it is presumed, and it was presumed that the rise of the Mississippi was con- 
siderably north of the point at which it actually does take its rise — considerably 
north, that is, of the Turtle and Itasca lakes, and considerably north also of the 
Lake of the Woods — that would carry us, as far as the first natural boundary at 
all events is concerned, to the English River, which is the boundary given by the 
award. 

The Lord Chancellor. — At present the only evidence as toHhat boundary 
— the northern boundary of .the award — which we have heard is Mitchell's map. 

Mr. ScoBLE. — There is other evidence, my Lord. There is a despatch of 
Lord Shelburne to Lieutenant-Governor Carleton of Quebec, in the supplemen- 
tary appendix of the Province of Ontario, printed at page 1, dated on the 14th 
November, 1767: "Instructions of the Imperial Government as to explorations 
of the territories to the westward of Lake Superior, and of certain northern 
territories, as distinguished from the territories comprised in the Hudson's Bay 
Company's charter," which I think is of importance on this view of the western 
boundary. The last paragraph is : 

** As au accurate knowledge of the interior parts of North America would contribute 
mXich towards enabling his Majesty's ministers to judge soundly of the true interests of 
the different provinces, I cannot too strongly recommend to you the encouraging such 
adventurers as are willing to explore those parts which have not hitherto been much 
frequented, and consequently are scarcely, it at all, known, particularly towards the 
territories comprised in the charter [of the Hudson's Bay Company north*] of the Hudson's 
Bay Company, northward, and the country beyond the Lake Superior, westward." 

The Lord Chancellor. — What is the meaning of that ? 

Mr. ScoBLE. — I do not know whether it is a misprint or not. 

The Lord Chancellor. — " North of the Hudson's Bay Company "—it can- 
not mean that. 

Mr. ScoBLE. — I cannot understand it. If it is correctly printed, I cannot 
understand what it means — 

— " the territories comprised in the charter of the Hudson's Bay Company north of 
the Hudson's Bay Company, northward," — 

The Lord Chancellor. — What do you refer to the passage for ? 

Mr. Scoble. — I refer to it to shew that as far as the English authorities 
were concerned it was ie't^ra incognita, though certainly not so far as the French 
were concerned. Then the words to which I particularly refer are, " and the 
country beyond the Lake Superior, westward." Now, my Lord, that country 
" beyond the Lake Superior, westward," would certainly not be included within 
the territory granted to the Hudson's Bay Company by charter. It was in the 
contemplation of the government at that time, four years after the treaty, that 
there was territory beyond Lake Superior, westwards, which passed to England 
under that treaty, and which was not included within the territory of the 
Hudson's Bay Company. 

The Lord Chancellor. — How does that appear from the context ? It may 

*The words which we have put within brackets are in the copy furnished by the PuMic Record 
Office, but are manifestly inserted in error, probably in copying into the Register Book. It would seem to 
be a case of inadvertent repetition, and that the true readmg is : ** particularly towards the territories com- 
prised in the charter of the Hudson's Bay Company, northward, and the country beyond the Lake Superior,. 
weBtwATd."— Public Record Ojffice-'Jolonial OorresponicncCy Canada (Qucb€c\ 1707^ No. 4. 
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be SO, but at present I cannot see how that is borne out — "north of the Hudson's 
Bay Company." 

Mr. SooBLE. — Simply on these grounds, my Lord, that the government did 
not know much about the country, and wished to have it examined. 

The Lord Chancellor. — There is nothing at all to shew that it was not 
comprised in the charter of the Hudson's Bay Company ? 

Mr. Scoble. — They draw a distinction, your Lordships see, between that 
country and the country which belonged to the Hudson's Bay Company. 

The LoKD President. — Yes, it says " and the country beyond the Lake 
Superior, westward." 

The Lord Chancellor. — If the words had been, " particularly towards the 
territories comprised in the Hudson's Bay Company's charter, and the country 
beyond the Lake Superior, westward," you would be well-founded in saying that 
the distinction was drawn, but there come in these words so difficult to under- 
stand, which look as if not all the territories in the Hudson's Bay Company's 
charter were intended to be described ? 

Mr. ScoBLE. — I would submit that there is a clear distinction drawn here 
between the Hudson's Bay Company's territory and the country beyond Lake 
Superior, westward. 

The Lord Chancellor. — That is what I at present do not see. I should see 
it if the words " north of the Hudson's Bay Company, northward " were not 
there, but there seems to be some error either in the original letter or the print 
of it, but I should infer that Lord Shelburne pointed to some particular districts, 
whether all comprehended, or not all comprehended, in the charter of the Hud- 
son's Bay Company— one of those districts being to the north, and certainly so 
^jomprised, and the other being westward, which might or might not be so. 

Mr. ScoBLE. — Well, my Lord, I am content to take it on that ground It 
was a matter of enquiry whether the country was or was not comprised in the 
territory of the Hudson's Bay Company. There appears to have been some 
action tiaken upon this. 

The Lord Chancellor. — It seems to me at present to be neutral in that 
respect. It merely shews that the country beyond Lake Superior was one not 
sufficiently explored. 

Mr. ScoBLE. — ^Then I would ask your Lordships to consider what evidence 
there is as to this country which passed to the Crown under the Treaty of Paris, 
which gave to the English king all the French possessions in Canada. Canada 
at that time was known by the name of Canada, and sometimes by the name of 
" La Nouvelle France." 

The Lord Chancellor. — Were those convertible terms ? 

Mr. Scoble. — Yes, Canada and La Nouvelle France. I think in all the maps 
you will find it is called " Canada, ou La Nouvelle France." 

The Lord Chancellor. — There was a document yesterday, I think, in which 
there seemed to be a distinction drawn between them. 

Lord Abe RD ARE. — I suppose the northern limits of Louisiana were vtry little 
known ? 

Mr. Scoble. — I apprehend very little known. The way in which the 
bounvlary is defined in the only book that I have come to on the subject is the 
very vague description " bounded on the north by Canada." 

Sir RoBERr Collier. — What waa bounded on the north ? 

Mr. Scoble. — Louisiana. I will find your Lordship the reference in a moment. 

Lord Aberdake. — Its importance is this, that it might be shewn thai that 
which is French was Louisiana, but not Canada. It might be French. It might 
be shewn Louisiana extended in a north-west direction. 
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Mr. ScoBLE. — I do not think that can be contended at all. I think that what is- 
historically true is, that whatever the boundary between Louisiana and Canada 
was, whatever was north of that boundary went to England under the Treaty of 
Paris ; whatever was south of that line remained to France under the name of 
Louisiana. 

The Lord President. — There is a partial boundary line on this map. 

Mr. SoOBLE. — There is. This description of Louisiana, to which I promised 
to refer, is at page 47 of the Ontario Appendix. Thomas Jefferys, who is des-^ 
cribedas " Geogragher to His Majesty," in a book published in 1761, " History of 
the French Dominions in North and South America," gives the boundaries in this^ 
way : 

" The Province of Louisiana, or the southern part of New France, extends, according to 
the French geographers, from the Gulf of Mexico, in about 29 degrees, to near 45 degrees- 
of north latitude, on the western side, and to near 39 degrees on the eastern. . . It is^ 
bounded on the north by Canada." 

The Lord Chancellor. — That at once proves you were too hasty in saying 
that New France was equivalent to Canada. 

Mr. ScoBLE. — You will find that in another book, published in the year 
1671, which is quoted at page 46 :* " Canada, as it is taken for one and the 
same Province with New France, contains New France properly so called." I 
have seen that " Canada ou La Nouvelle France " occurs constantly in the old 
French maps. 

But with regard to this limit of Louisiana, your Lordship will see, at page- 
45, Vaisette, another geographer, whose book was published in 1755, "f after 
giving the degrees of latitude and longtitude, goes on to say that it " is bounded 
on the north by Canada.":!: 

The Lord Chancellor. — What was Acadia ? 

Mr. ScoBLE. — Acadia is now Nova Scotia. 

The Lord Chancellor. — It has been since we had it. It was not called 
Nova Scotia by the French. Was not it a part of New France at the time it was- 
a French possession ? 

Mr. ScOBLE. — That I would not undertake to say. My impression is it was- 
not, but I should be sorry to express any positive opinion on the subject. I think 
you will find in the old geographers a distinction taken between Acadia and Canada. 

• America, being an accurate description of the New Worid— with maps and sculptures. By Johnk 
Ogilby, Esquire. London, 1671. 

■\- Geographic historique^ etc.^ par Dom Joseph Vaisette. Paris, 1755. VoL IV., pp. 296, 302. 

X The Louisiana of the French, as officially set out in the charter to Crozat, comprised the Mississippi 
^as far north as the country of the Illinois), with its tributary streams, on either side, to their sources, 
including the Missouri. Its northern boundary, to the west of the Mississippi, would thus be along the 
head waters of the northerly and easterly tributaries of the Missouri, from the Rocky Mountains to the 
Mississippi ; and this agrees with the old maps. The countries of the Upper Missouri, however, from the 

great bend, and of the Yellowstone, having been first discovered, explored and taken possession of by 
anadian officers, under commission of the Governor of Canada, proceeding from their establishments on 
the Assiniboine, may be looked upon as having, after that date, belonged perhaps more properly to Canada 
than to Louisiana. The Ohio was left to Canada, and the Country of the Illinois— extending from the 
Illinois River to the Wabache— was within the jurisdiction at times of Canada and at times of Louisiana ; 
at the date of the capitulation it was attached to the latter, and had been for some time. The portion of 
Louisiana east of the Mississippi was ceded to Great Britain under the Treaty of 1763 ; but its territory was 
at the same time augmented by the incorporation with it of such portion of Canada as lay to the west of 
that river. Subject to the above observation in regard to the countries of the Upi^er Missouri, the northern 
boundary of Louisiana became, thus, either (1) the parallel of the source of the Mississippi, from Lake Itasca 
to the Ilocky Mountains, or (2) the height of land dividing the waters that fall into the Mississippi and the 
Missouri frona those that fall into Lake Winnipeg. The line of the 49th parallel, afterwards agreed upon 
by the Commissioners of Great Britain and the United States, as the limit between the respective posses- 
sions of the two countries in that quarter, on the erroneous supposition that it had been settled as the limit 
between Great Britain and France under the 10th article of the Treaty of Utrecht, was without valid his- 
torical or other authority as a boundary of Louisiana. (Joint App. 603, 644, 651, 714; Ontario App. 17, 18,. 
19 ; also 103-4, 106-7 ( De I'lsle's maps) and 109 (Bowen's maps. ) 
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The Lord Chancellor. — That there is no doubt of, but my impression was 
and still is that New France was a general name for all the French possessions. 

Lord Aberdare. — This map is an old French map, and you find it there — 
" Canada ou la Nouvelle France." 

Mr. Scoble. — There appears to have been a good deal of looseness of 
description about this country in the 17th century. For instance, Ogilby on 
the boundaries of Canada, etc., already quoted, in describing Canada and New 
France, says : 

• '* Canada as it is taken for one and the same province with New France, containa 
New France, properly so called, Nova Scotia, Norumbega and some adjoining islanda" 

There is a considerable variety of description, but I think that I am right in 
saying that as a general rule " Canada ou la Nouvelle France " is the term used 
by French geographers. 

The Lord Chancellor. — On the other hand, in this book of Jefferys to 
which we have been referred, Louisiana is included as a province. 

Mr. Scoble. — Yes, that is so. 

The Lord Chancellor. — I think probably the largest signification of " La 
Nouvelle France" included all the French possessions in N^rth America, and it 
became more commonly used for Canada. 

Mr. Scoble. — This same geographer, Jefferys, in another book,* in a pas- 
sage which is quoted in a report of the Canadian Minister of Crown Lands, page 
183 of the Joint Appendix, says, at line 21 : 

" Canada, according to the Euglish account, in bounded on the north by Ihe high lands 
which separate it from the country about Hudson's Bay, Labrador or New Britain, and the 
country of the Eskimeaux and the Ohristeneaux ; on the east by the River St. Lawrence ; 
and on the south by the Outawais River, the country of the Six Nations, and Louisiana ; 
its limits towards the west extendin(( over countries and nations hitherto undiscovered.'' 

I am quoting from the memorandum of the Commissioner of Crown Lands* 
I have not the book itself. 

The Lord Chancellor. — It is an extract ? 

Mr. Scoble. — It is an extract from the book published in 1760 or 1761, two 
or three years before the Treaty of Paris. 

The Lord Chancellor. — That is quite indefinite — " over countries and 
nations hitherto undiscovered." 

Mr. Scoble. — Yes, very indefinite. 

Lord Aberdare. — Its limits are unlimited. 

Mr. Scoble. — Then he says, at line 29, describing the country from Lake 
Superior westward : 

" At the mouth of Les Trois Rivieres, or the Three Rivers, is a little French fort 
called Caraenistagouia ; and twenty-five leagues to the west of the said fort, the land 
begins to slope and the river to run towards the west." 

Lord Aberdare. — This Fort Camenistagouia is what we call Fort William, 
probably ? 

Mr. Scoble. — Yes. One gets embarrassed with these double names. 

Lord Aberdare. — That is pretty well admitted now to be within the water- 
shed, and to be in a certain sense a portion of the territory of Ontario. 

Mr. McCarthy. — Subject to the question of the due north line. 

Mr. Scoble : 

*• At ninety-five leagues from this greatest height lies the second establishment of 
the French that way, called Fort St. Pierre, in the Lake des Pluies. The third is Fort 

* A description of New France ; or the French Dominions in North America. By T. Jeflferys, Geo- 
grapher to His Majesty. 1761. 
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,^t. Charles, eighty leagues further, on the Lake des Bois. The fourth is Fort Maarepas, 
a hundred leagues distant from the lust, near ihe head of the Lake of Ouinipigon " — I 
suppose we must take that to be Lake Winnipeg — ** Fort La Rnine, which is the fifth, 
lies a hundred leagues further, on the River of the Assiniboels.'* 

The Lord Chancellor. — I think all these were the seven forts which are 
mentioned as the " Post of the West Sea " in one place.* 

Mr. ScoBLE. — Yes, I think they may be taken to be the same : 

" Another fort had been built on the River Rouge, but was deserted on account of 
its vicinity to the two last. The sixth, Fort Dauphin, stands on the west side of liac 
des Prairies, or of the Meadows ; and the seventh, which is called Fort Bourbon, stands on 
the shore of the great Lake Bourbon. The chain ends with F.>rt Poskoyac, at the bottom 
of a river of that name, which falls into Lake Bourbon. The River Poskoyac is made by 
De Lisle and Buache to rise within twenty-tive leaijues of their West Sea, which they say 
communicates with the Pacific Ocean. All these forts are under the Governor of Canada.** 

Lord Aberdare. — Lake Bourbon 1 suppose was the French name for Liake 
Winnipeg ? 

Mr. ScoBLE. — The map gives it as one of the names for Lake Winnipeg. 
The Lake of the Meadows, or Prairies, is the lake I understand which is now 
known as Lake Manitoba. 

Lord Aberdare. — ^The Meadows Lake is the upper portion of Lake Mani- 
toba on this map, near Fort Dauphin, and Swans Lake is the lower part. 

The Lord Chancellor. — It is clear one of the lakes was Lake Bourbon. 

Mr. SccTBLF. — Now, my Lord, this book I suppose may be taken as shewing 
the popular knowledge, or, in fact, I may say shewing the scientific knowledge 
of the geography of this part of the world possessed in England at the time of the 
affairs of 1761, two or three years before the Treaty of Paris ; and the British 
government, I think, may be taken to have known of the existence of these forts, 
and that they were, as the writer says, under the Governor of Canada, that is 
under the French uovernment. Now, my Lord, in connection with that, I would 
ask to refer your Lordships to a passasje in Governor Pownall's report. 

Sir Robert Colli kr, — The Commissioner of Crown Lands goes on to say : 
" The above, it will be observed, is the English account of what was still French 
Canada, in 1760." 

Mr. ScoBLE. — That was the argument of the Commissioner of Crown Lands, 
but I do not ask your Lordships to consider that. I only ask your Lordships to 
eonsider the authority which is cited. Then I would ask, in connection with that, 
your Lord>»hips* attention to a part of Governor Pownall's report, in 1756."|" The 
report is at page 601 of the Joint Appendix. 

Sir Montague Smith. — What is the date ? 

Mr. ScoBLE. — 1756. I am very sorry to have to refer your Lordships in this 
Avay from book to book, but I am afraid it is inevitable. Now, the report begins 
at page 601, and is described as "Extracts from Governor Pownall's official 
account of the French posts and the French dominion in North America, 1756." 
It appears to have been drawn up by order of, and presented to, his Royal High- 
ness the Duke of Cumberland. 

Sir Montague Smith. — It has been referred to. 

The Lord Chancellor. — I do not know whether the title is in any way part 
of the document — is it ? Whoever drew up the title seems to have distinguished 
between French posts and French dominions. 

Mr. ScOBLE. — The term used is French dominion, my Lord. I have not seen 
the book, and cannot give your Lordship any definite information about it, but the 



' AnU, p. 94, note. f Quoted anU^ pp. 85-8. 
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original title apparently would be that at foot of the page. It is '* A Memorial 
stating the nature of the service in North America, and proposing a general plan of 
operations as founded thereon, drawn up by order of and presented to his Royal 
Highness the Duke of Cumberland, 1756." The Duke of Cumberland was com- 
mander-in-chief in 1756, and I suppose this was in regard to military action. My 
friend read extracts, and gave your Lordships a great deal of information with 
regard to the forts in Canada which are specified at page 603, and I would only 
further call your Lordships' attention to the Illinois forte, with the force assigned 
to them, which are mentioned there later on : 

** Thk Illinois . .six companies 300 

(Oaskaskias. " 
Fort de Chartres. 
Village de St. Philip. 
Prairie deRocher/ 
Cahokias. 
Village de Ste. Genevieve." 

Those were all poste in the Illinois country, which was ceded by the Treaty 
of Paris, and some of them I have already mentioned would be excluded from the 
operation of the Quebec Act by the due north line which was claimed by my 
learned friends. But your Lordships will find, a little further on : 

** As to the posts in the Illinois country, I am not able to describe them particularly > 
but what appears to be of more consequence, I collect from Mr. Yaudreuil's letters (from 
1743 to 1752) the general idea upon which the fortifying and securing that country ii 
founded." 

Then he gives the history of the forts ; and at page 604, line 9, I think there 
is a very important paragraph. He says : 

" Thus the French do not only settle the country but also take posaeseion of it^ and 
by the form, site and police of such possessions, (led on and established by the guidance 
of, and in alliance with the waters), a natural foundation of a one command, have they 
acquired and become possessed of the command of this country, 

'* By these means, I repeat it, have they created an alliance, an interest, with all the 
Indians on the continent; by these means have they acquired an influence, a command 
throughout the country." 

Lord Aberdabe. — That may be a moral command. 
Mr. ScoBLE. — Yes. 

The Lord Chancellor. — It means a predominant influence, a practical 
power, which undoubtedly may lead to possession. 

Sir Robert Collier. — " AnaaceTidancy" he goes on to say, with the Indians, 

The Lord Chancellor. — Yes, the words which follow are certainly im- 
portant: 

" They know too well the spirit of Indian politics to affect a superiority, a govem- 
ment, over the Indians, yet they have in ideality, and truth of more solid effect, an influ- 
ence, an ascendancy, in all the councils of all the Indians on the continent ** — 

Mr. ScOBLE : 

— "and lead and direct their measures, not even our own allies, the Five Nations, 
excepted." 

The Lord Chancellor. — It is obvious he distinguishes that from territorial 
possession. 

Sir MoNTAQUE Sboth. — ^There is a classification of the different tribes of 
Indians, and how they are affected ? 

Mr. ScoBLE. — ^Yes. 
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The Lord Ohajtcellor. — I see a number of tribes bracketed and marked 
" Supposed to be in the British interest," and there are some " Wholly in tbe^ 
British interest," and so on. 

Mr. ScOBLE. — I think these passages which I have read are the most im- 
portant passages, as shewing the condition of English knowledge at the time, or 
immediately before the time, of the treaty. There are other reports, a little 
subsequent to the treaty, which do not add very much to the information which 
is contained in Jefferys and in Governor Pownall, as for instance a report by 
Governor Carleton at page 609, as to the French posts of the interior, 1768.* 

The Lord Chancellor. — That was read. 

Mr. Scoble. — That was read. Now, my Lord, the French view of what they 
had, and what they ceded, was very much more in favour of actual possession 
than the English view contained in the documents which I have read. In fax5t 
the whole contention of the French, from the time the French and British inter- 
ests come into conflict in this part of the world, appears to have been that they 
were in possession of the country, not only by right of prior discovery, but also 
by occupation and settlement. 

Lord Aberdare. — This contention g:>es to shew the original Province of 
Manitoba was wrongly constituted. 

Mr. ScoBLE. — Well, my Lord, if it were necessary to contend that, no doubt 
that mii^ht be contended upon these facts. 

At page 619, there is a report of the Sieur de St. Lusson, who was sub- 
delegate of the Intendant Talon, in 1671,i" in which he gives an account of the 
way in which he proceeded. He says : 

• Extracts printed anUy pp. 82-4. 

t Record op the Taking Possession, in the Kinoes name, of the Countries op the West and North^ 

BY THE Sieur de St. Lusson, Sub- Delegate op the Intendant Talon, 1671. 
Simon Francois Daumont, Esquire, Sieur de St. Lusson, OommiHsioner Subdelegate of my Lord the 

Intendant of New France, to search for the copper mines in the countries of the Outaoilais, Nespercez^ 

Illinois, and other Indian nations, discovered and to be discovered, in North America, near Lake 

Superior, or the Fresh Sea. 

On the orders by us received, on the third of September last, from my Lord the Intendant of New- 
France, signed and paraphed Talon, and underneath by my Lord Vaknier, with paraph., to proceed 
forthwith to the countries of the OutaoUais, Nespercez, Illinois, and other nations discovered and to be dis- 
covered, in North America, near Lake Superior, or the Fresh Sea, to make search and discovery there for 
all sorts of mines, particularly that of copper ; commanding us moreover to take possession, m the King s 
name, of all the country, inhabited and uninhabited, wherever we should pass, plantingin the first village at 
which we land the cross, in order to produce there the fruits ot Christianity, and the escutcheon (^cu) of 
France, to confirm Hi9 Xfajesty's authority and the French dominion over it. 

We having made, in virtue of our commission, our first landing at the villa(?e or hamlet of St. Mary of 
the Falls, the p ace where the Reverend Jesuit Fathers are making their mission, and the Indian nationa 
called Chepoes, Malamechs. Noquets and others do actually reside ; we caused the greatest portion possible 
of the other neighbouring tribes to be assembl^ there, who attended to the number of fourteen nations : 

To wit : the Etchipoes, the Malamechs and the Noquets, inhabiting the said place of St. Mary of the 
Sault ; and the Banabeouiks and Makamiteks ; the Poulxteattemis, Ounabonims, Sassassaoiia Cottons, 
inhabiting the bay called det PuantSy and who have undertaken to make it known to their neighbour!*, who 
are the Illinois, Mascoutins, Outtougamis and other tribes ; the Christines, Assinipi^als, Aumonseonniks, 
Outaoilais, Bouscouttons, Nisoaks and Masquikoukioeks, all inhabitants of the northern country and near 
neighbours of the sea, who undertook to tell and communicate it to their neighbours, who are very num^xras, 
inhabiting even the sea coast ; To whom, in the presence of the Reverend bathers of the Company of Jesus 
and of all the French hereafter mentioned, we have caused to be read our said commission, and had inter- 
preted in their language by Sieur Nicolas Perrot, His Majesty's interpreter in that part, so that they may 
not be ignorant of it ; afterwards causing a cross to be prepared in order that the fruits of Christianity be 
produced there, and near it a cedar pole to which we have affixed the arms of France, saying three tunes m 
a loud voice and with public outcry ^that In the name op the Most High, Most Mighty and Most Re- 
doubtable Monarch, Louis, the XIVth. op the Christian Name, Kino op France and Navarre, wt 
take possession of the said place of St. Mary of the Falls, as well as of Lakes Huron and Supenor, 
the Island of Oaientolon, and of other countries, rivers, lakes and tributaries, contiguous and adjaceDl 
thereunto, as well discovered as to be discovered, which are boun led on the one side by the Northern and 
Western Seas, and on the other side by the South Se%, including all its length or breadth ; raising at each 
of the said three times a sod of earth, whilst crying Vive It Boi, and making the whole of the assembly, as 
well French as Indians, repeat the same ; dedaring to the aforesaid nations that henceforwa^ as from 
this moment the^ were dependent on His Majesty, subject to be controlled by his laws, and to f oUow ms 
customs, promising them idl protection and succour on his part against the incursion or invasion of theu 
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*• On the orders hj us received on the third of September last, from ray lord the 
Intendant of New France, signed and paraphed Talon, and underneath by my lord 
Varnikr, with paraph., to proceed forthwith to the countries of the Outaoiiais, Nesperoez, 
Illinois, and other nations, discovered and to be discovered, in North America, near Lake 
Superior or the Fresh Sea, to make search and discovery there for all sorts of mines, 
particularly that of copper, commanding us moreover to take possession in the King's 
name, of all the country inhabited and uninhabited wherever we should pass, planting in 
the first village at which we land, the cross, in order to produce there the fruits of 
Ohristianity, and the escutcheon of France, to confirm His Majesty's authority and the 
French dominion over it." 

He goes on to say that he has caused a number of tribes to assemble, to the 
number of fourteen nations, and he gives their names : 

" To whom, in the presence of the Reverend Fathers of the Company of Jesus, and 
of all the French hereafter mentioned, we have caused to be read our said commission, 
and had it interpreted in their language by JSieur Nicolas Perrot, His Majesty's interpreter 
in that part, so that they may not be ignorant of it afterwards, causing a cross to be 
prepared in order that the fruits of Ohristianity be produced there, and near it a cedar 
pole to which we have affixed the arms of France, saying three times in a loud voice and 
with public outcry, that in the name of the Most High, Most Mighty and Most Redoubt- 
able Monarch, Louis the XlVth." 

The Lord Chancellor. — They took possession of the whole continent. 

Mr. ScoBLE. — 7es. 

Lord Aberdare. — Discovered or to be discovered. 

Mr. ScoBLE. — Yes. They acted in much the same way as every nation acted 
in those days. They afterwards occasioned disputes and came to wars in order 
to maintain their right to territories they had in an exceedingly free and easy 
manner taken possession of ; and to a certain extent, according to international 
law as it was then understood, they were perfectly right in doing so. But here 
they profess to take possession of the whole of the continent : 

— " as well discovered as to be discovered, which are bounded on the one side by the 
Northern and Western Seas, and on the other side by the South Sea, including all its 
length or breadth." 

Then at page 621, there is another record of taking possession, in the King's 
name, of the countries of the Upper Mississippi :* '* Nicolas Perrot, commanding 

enemies, declaring^ unto all other Potentates, Princes and Sovereigns, States and Republics, to them ajid 
their subjects, that the^ cannot or ought not seize on, or settle in, any places in said country, except with 
the fmotl pleasure of his paid Most Christian Majesty and of him who will govern the country in his 
behalf, on pain of incurring his hatred and the effects of his arms ; and in order that no one plead cause 
of ignorance, we have attached to the back of the Arms of France thus much of the present, our minute of 
the taking possession, Signed by us and the undernamed persons, who were all present : 

Done at St. Maiy of the Falln, on the 14th June, in the ^ear of Grt»ce 1671, in the presence of the Rev- 
erend Fathers : the Keverend Father Claude Dablon, Superior of the missions in this country ; the Rev. 
Father Gabriel Drouillets, the Rev. Father Claude Allouez, the Rev. Father Andr^, all of the Company of 
Jesos ; and of Sieur Nas. Perrot, His Majesty's interpreter in these parts ; Sieur JoUiet ; Jques. Mograa, 
an inhabitant of Three Rivers ; Pierre Morean dt. de la Touppine, a soldier belonging to the gramsoD of the 
Castle of Quebec ; Denis Masse, Ffois. de Chavigny^ Sr. de la Chevriotti^re, Jques. LagiUier, Jeanne 
Ma^'ter^, rTas. Dupuis, F^ois. Bidaud, Jques. Joniel, Prre. Portcet, Robert Duprat, Vital Oriel, 
Gmllaame. 



* Rboord or THS Taking PoesissiON, in the Kino's namk, or the Countries or the XJppbb 

Mississippi, 1689. 

Canada, 

Bat des Puantc. 
BMord of the taking possession, in His Majesty's name, of the Bay des Puants,^ of the lake and riven 
of the Outagamts,9 and Maskoutinaii,3 of the River Ouisk(»nohe,4 and that of the Missiscipi, th# 
country of the Nadouesioiiz,ff the rivers St. Croix and St. Peter, and other places more remote, 
8th May, 168a 

Nicolas Perrot, commanding for the King at the Post of the Nadouesiouz, commisioned by the Marqnia. 
d« Denonville, Governor and Lieutenant-General of all New France^ to manage the interest of oommerM, 

^QresnBsy. SFoz River. 'Lake WinnebafO. ^Wisoondn. 'S&oax. 
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for the King at the Post of the Nadouesioux, commissioned by the Marquis de 
Denonville, Governor and Lieutenant-General of all New France," takes 
"** possession of all the places where he hss hitherto been and whither lie 
will go." Then he describes the places he has been to, and records thafc 
he has taken possession, " for and in the name of the King, of the countries 
and rivers inhabited by the said tribes, and of which they are proprietors." Then 
in regard to these matters of taking possession, I may call your Lordships atten- 
tion to page 623, line 20, where the pretension to Hudson's Bay id set up in 
a letter from Louis XIV. himself to M. de la Barre. It is dated Fontainebleau, 
6th August, 1683: 

'* I recommend you to prevent the English as much as possible from establishing 
themselves in Hudson's Bay, possession whereof was taken in my name several years ago." 

Lord Aberdare. — That was in the evil days of Charles II. 

Mr. ScOBLE. — Yes. Then again, at page 624, writing again to M. de la Barre, 
on the 10th of April, 1684, as to the affairs of the Nelson River, he says, at line 1 1 : 

*' As I think it important, nevertheless, to prevent the English from establishing 
themselves on that river, it would be well for you to have a proposal made to the com- 
mandant at Hudson's Bay that neither the French nor the English should have power to 
make any new establishments, to which I am persuaded he will give his consent the more 
readily as he is not in a position to prevent those which my subjects would wish to form 
in the said Nelson's River." 

And then, in regard to that same Nelson River, at page 625, on an application 
for a grant of the Nelson River, by Qaultier de Comport^, in 1684, it is recited 
that this 

"Gaultier de Comport^, Pr^vot^ of Oanada, has heretofore presented a memoir, by 
which he requests the grant, unto himself and his associates, of the ownership of the River 
tie Bourbon — de Nelson — in Hudson's Bay, of which possession had been taken in the name 
of the King, for as long a time as it should please, with permission to establish three posts in 
the river which descends into the said bay, at seventy leagues from the place where the 
farmers are settled." 

Then, in a report made in 1685 by the Governor of Montreal,* to the Marquis 
de Seignelay, the origin of the French claim by settlement is stated to be : 

" As regards Hudson's Bay, the French settled there in 1666, by virtue of an arrei 
x)f the Sovereign Council of Quebec, authorizing Sieur Bourdon, its Attorney-General, tq, 
make the discovery thereof, who went to the north of said bay, and took possession thereof 
in His Majesty's name." 

4kmong all the Indian tribes and peoples of the Bay des Puants, Nadouesioux, Mascoutins, and other western 
nations of the Upper Mississippi, and to take possession, in the King's name, of all the places where he has 
hitherto been, and whither he will go. 

We, this day, the eighth of Ma^, one thousand six hundred and eighty-nine, do, in preeenoe of the 
Keverend Father Marest, of the Society of Jesus, missionary among the Nadouesioux ; of Mbns. de Borie- 
OuiUot, commanding the French in the neighbourhood of Ouiskoncne, on the Mississipi ; Augustin Legar- 
deur, Esquire, Sieur de Gaumont, and of Messieurs Jje Sueur, Hubert, Lemire, and Blein, declare to all 
whom it may concern, that having come from the Bay de« Puants, and to the lake of the Ouiskonohes, 
and to the river Mississipi, we did transport ourselves to the country of the Nadouesioux, on the border 
of the River Saint Croix, and at the mouth of the River Saint Peter, on the bank of which were the Man- 
tantans, and farther up into the interior to the north-east ot the Mississipi as far as the Menchokatoux, 
with whom dwell the majority of the Songestikons and other Nadouesioux, who are to the north-east of the 
Mississippi, to take possession for and in the name of the King, of the countries and rivers inhabited by the 
said tribes, and of which they are proprietors. 

The present Act, done m our presence, signed with our hand, and subscribed by the Reverend 
Father llarest, Messrs. de Borie-Guillot and Gaumont, and the Sieurs Le Suiemr, Hubert, Ijiemire, and 
Blem. 

Done at the Post St Anthony, the day and ^ear aforesaid. These presents are in duplicate. Signed 
to the original : Joseph Jean Marest, of the Society ef Jesus, N. P^rot, Legardeur de Gaumont, Le Sseor 
Jean BjSiSeH, Joseph Lemire, and F. Blein. 

* The Sieur de Galli^es, afterwards, on the death of Frontenao, Govemoi of Canada. (Joint App. 625). 
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The Attorney-General was a very active person in those days ; and in thes6 
latter days I have read of an Attorney-General leading a force in the south of 
Afirica for the purpose of repressing attacks by the ]^ostile tribes in that part of 
the world — the Attorney-General of the Cape of Good Hope led a force most 
{gallantly the other day, and I believe came off victorious in his encounters. 

I think, my Lord, all these documents, and others with which the Appendix 
abounds, shew tolerably clearly that before the time of the Treaty of Paris the 
King of France laid claim, according to the fashion of those times, to the whale 
of the country to the west and south which constituted Canada as distinguished 
from Louisiana. I think it was so understood by the British Government, at the^ 
time of the treaty and subsequently, because there is a rather curious thing in 
the parliamentary debates of the year following the year in which the Quebec 
Act was passed. No less a person than Lord Camden brought a bill into the 
House of Lords for the repeal of the Quebec Act,* and his objection to the Act 
iras put on three grounds. The first ground was the extension of the limits of 
Canada ; the other two grounds were the grounds upon which the bill had heen 
fought in both houses in the previous year, namely : first, they objected to the 
establishment of popery in this large region, and in the second place, they objected 
to the establishment oi a much more arbitrary government than that which pre- 
vailed in the other North American colonies. On the point of the first objection 
Lord Camden observed : 

" There could be no good reason for so extending the limits of Quebec as to make them 
•omprehend a vast extent of country two thousand miles in length from north to south, 
and bounded on the west only by the South 8ea." 

The Lord Chancellor. — ^A distinguished person speaking in the House of 
Lords upon an idea which, without proof, is not to be accepted upon his 
authority. Do you suppose Lord Camden knew more about it than we do ? 

*DEBiLTS IN THE HoUSE OP LORDS, ON A PROPOSAL TO REPEAL THE QUEBEC AOT OF 1774. 

{ParliamerUaty Register, Vol. 2, 1775, pp. 134, 1^, 1S8, 139, I48, 149). 

17th May. 1775. 

Lord Camden, — H\b Lordship arrange his objections to the Act nnder the three following heads : — 
1st. The extension of the limits of Quebec. 
2nd. The establishment, etc. 
3rd. The civil despotism, etc. 

Under the first of these heads [the extension of the limits of Quebec] his Lordship proved, that thert 
•oold be no good reason for so extending the limits of Quebec, as to make them comprehend a vast extent 
of country two thousand miles in length from north to south, and bounded on the west only by the South 
Sea. That this enlargement could only bo intended to extend the shackles of arbitrary power, and of popery, 
over all the future settlements and colonies of America. That by drawing ^he limits of that provinoe close 
akmg the interior settlements of all the old English colonies, so as .to prevent their further pr<jgres8, an 
eternal barrier was intended to be placed, like the Chinese wall, against the further extension of civu liberty 
and the Protestant religrion. His liordithip then animadverted particularly on the instructions lately trans- 
mitted to General Garleton, whereby the regulation of all the Indian trade of North America is put into 
the hands of the Governor and Council of Quebec, and the other colonies are oblitced, in their intercourse 
with the Indians, to submit to the laws, not of the British parliament, but of a despotic, unconstitutional 
iMislature in Canada ; a measure calculated to produce endless contentions and animosities. • « • * 
Ms Lordship concluded by offering the following bill : A bill to repeal an Act made in the last session of 
the last Parliament, intituled An Act for making more effectual provision for the government of the Province 
of Quebeek^ in North America. ♦ • * ♦ 

Lord Wycombe [Earl Shelburne].— The peltry or skin trade, my Lords, is a matter which I presume 
to affirm is of the utmost magnitude, and of the last importance to the trade and commerce of the colonies 
and this country. The arrangement aild regulatipn of this business has, give me leave to say, cost His 
Majesty's ministers more time and trouble than any one matter I know of. The noble Earl behind me 
[^url of Hillsborough! it is true, differed from me among other of His Majesty's servants on the regulating 
the trade with the Indians ; but it was never so much as dreamed of that the whole skin trade, from Hud- 
son's Bay to the Forks of the Mississippi, should be at onoe taken from the several American colonies and 
transferred to the French Canadians ; or, which is substantially the same thing, that by a royal instruction 
the sole direction of it should be vested in the Governor of Quebec. For I will be bold to contend that 
whiitever colourable construction ma^ be put upon it^ it will operate as a complete exclusion and total 
■lonopoly so far as the Protestant British colonies can possibly be interested. 
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Mr. ScoBLE. — I do not suppose he knew as much, or at all events did not 
know as much as your Lordships will know when you come to the end of this 
case ; but it shews that according to the means of knowledge he possessed at 
that time, and according So his construction of the Quebec Act, the Province of 
Quebec was made to include all the territory France purported to cede, and Eng- 
land assumed to take. 

The Lord Chancellor. — What are the words in the Quebec Act? It 
is an Act containing the boundaries. What are the bounds which shew it 
extends to the Pacific ? You do not make much progress by shewing what Lord 
Camden said. 

Lord Aberdare. — You seem in this argument to throw away all the 
instructions given to Governor Carleton and others to define these boundaries. 
You are going far beyond that found by the award. 

Mr. ScoBLE. — I think Governor Carleton went fiEir beyond that 

Sir Robert Collier. — If he went as far as that, it is quite enough for you. 

The Lord Chancellor. — What strikes me at present is. that the Act speaks 
for itself, and shews distinctly that whether the point is that for which your 
opponents contend, or that stated by the award, when you have got to that point 
you go northward to the southern boundary of the territory granted to the 
Hudson's Bay Company : and if we accepted your learned leader's suggestion, 
that means northward to Hudson's Bay, and nothing else. Still you cut off an 
enormous extent of territory, taking into consideration Lord Camden's view. 

Mr. ScOBLK — If your Lordships construe the word " northward " as referring 
to territory, and not to boundary, that would give all that Lord Camden seemea 
to think it did. 

The Lord Chancellor. — I do not follow you. This Act states what 
territories are included, and it gives you, first of all, the line of boundary as far 
as the junction of the Ohio and the Mississippi Then you either take north 
from that point, or from some point arrived at by going northward along the 
Mississippi, and the further boundary is struck northward until it meets the 
southern boundarv of the Hudson's Bay Company. How can that be? The thing 
is simply impossible. 

Mr. ScoBLR — The westward boundary does not carry it further than the 
banks of the Mississippi. 

The Lord Chancellor. — And from that you strike northward until you 
reach either Hudson's Bay, or some territory which is described as granted to 
'• the Merchants Adventurers of England trading to Hudson's Bay." 

Mr. Scoble. — I submit the Act may be read in this way : 

** All the territories, iblands and countritA in North America belonging to the Crown 
of Great Britain bounded on the south by a line, etc., and extending northward to the 
Routhern boundary of the territory granted to the Merchants Adventurers of Eagland 
trading to Hudson's Bay." 

The Lord Chancellor.— It is to give a southern boundary, an eastern 
boundary, a western boundary, and a northern boundary, and how it can include 
anything which is not within any possible limits so described seems to be beyond 
the power of ima^gination to conceive. 

Lord Aberdare. — And it seems wholly unnecessary for what is your 
substantial contention. 

Mr. ScoBLE. — Well then, my Lords, I will leave that part of the case, and in 
obedience to your Lordships' view just expressed I will address myself now to 
what is the northern boundary established by the Quebec Act. That is stated to be 
" the southern boundary of the territory granted to the Merchants Adventurers 
of England trading to Hudson's Bay. Now no southern boundary of those 
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territories had at that time, or has to this day, been ascertained. It is a his- 
torical error to suppose that any boundary was settled by or after the Treaty of 
Utrecht. At page 587 of the Joint Appendix, your Lordship will find the 
memorial of' the Hudson's Bay Company, dated the Gth December, 1759, in 
which, " in prospect of an approaching treaty of peace between this nation and 
France " — that is in prospect of the Treaty of Paris of 1763 — they make certain 
representations. They state what the French had been doing in Hudson's Bad 
before the Treaty of Utrecht, they recite articles 10 and 11 of that treaty, any 
then, at line 22, they go on to say this : 

" That in pursuance of the said treaty, and an especial commission of her said lata 
Majesty, Queen Anne, dated the 20th of July, 1713, the said Bay and lands, then in 
possession of the French, were delivered up to Governor Knight and Kelsey, who took 
possession thereof for the English Hudson's Bay Company, and Commissaries were 
appointed to settle the said limits and adjust the damages the company had sustained, 
which for the ships and goods of the company taken by the French appears by an account 
stated in the year 1713, and delivered to the then Lords Commissioners of Trade and 
Plantations, amounted to upwards of £100,000, besides the damages the company 
sustained by the enemy's burning three of their forts and factories at Charlton Island, 
Moose River, and New Severn, and proceedings were had by the said Commissaries 
towards settling the same, but they were never able to bring the settlement of the said 
limits to a final conclusion, nor did the said Hudson's Bay Company ever receive any 
satiafaetion for their said damages." 

It ia peii ectly «lear then that these lines upon the various maps which point 
•out the limits settled by the Treaty of Utrecht, are lines introduced into these 
maps without any historical foundation at all, because no limits were ever settled 
from the date of the Treaty of Utrecht, or from the date of the Treaty of Paris, 
-or since. If that is so, your Lordships have now to determine what ought to be 
considered the southern boundary of the territory granted to the Hudson's Bay 
Company, at the time of the Treaty of Paris, and of the Quebec Act of 1774. I 
think the best evidence as to the condition of the Hudson's Bay Company's 
settlements at the time of the treaty is to be found in a letter from the Right 
Honourable George Q. Goschen, who was chairman of the company at the time 
the letter was written, which is printed at page 694 of the Joint Appendix. It is 
dated 12th December, 1876, and addressed by Mr. Goschen, as Chairman of the 
Hudson's Bay Company, to the Secretary of State for Canada. He encloses, first 
of all, a map ; then, a statement prepared with reference to the Parliamentary 
enquiry which took place in 1857. Then, in the fourth paragraph of his letter, 
he says this : 

** At the time of the passing of the Quebec Act, 1774, the company had not extended 
^eir posts and operations far from the shores of Hudson's Bay. Journals of the following 
trading stations have been preserved bearing that date, namely, Albany, Henley, Moose, 
Eastroain, York, Severn, and Churchill. These journals give no information upon the 
subject of the boundaries between Canada and the territory of the company, nor was the 
question raised in 1748, when the House of Lords held an enquiry with reference to the 
company's affairs as at that time conducted. A map. No. 3, no doubt prepared for that 
occasion, and sent herewith, shews the extent of country to which these operations were 
then confined.'* 

I do not know whether my learned friends have that map ; but that map no 
doubt would shew the Hudson's Bay Company's views of its settlements at the 
time of the passing of the Quebec Act.* 

Lord Abekdare. — Yes, it would shew historically what they occupied then. 
It would not shew what was the limit of their actual claims now. 

* This is the Hudson's Bay Ooinpany's MS. map of 174S, referred to at p. 109 arUt. 
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Mr. ScoBLE. — I apprehend they could not extend their boundaries subsequent 
to the Quebec Act beyond the limits which those boundaries had at the time of 
the Quebec Act. 

The Lord Chancellor. — The question is, what is meant in the Quebec Act 
by the " territory granted to the Merchants Adventurers of England trading to- 
Hudson's Bay." 

Mr. Scoble. — Yes, and that makes it necessary that I should refer, and I 
shall do it very briefly, to the charter of the Hudson's Bay Company. 

The Lord Chancellor. — What is important, as bearing upon that, is the use 
in that charter of the term " Rupert's Land," as distinguishing territory over 
which the grant was meant to extend. 

Mr. Scoble. — The first observation I will mal^e with regard to this charter^ 
which is printed at page 341 of the Jpint Appendix,* is that the King, in granting^ 
it, does not set up any title to the lands that he is granting by right of prior 
discovery, but only such title as he might have by occupation and settlement. 

The Lord Chancellor. — What are the words which appear to you to indicate 
that — the words whereby whatever is actually possessed by the King's subjects or 
the subjects of any other State is excluded ? 

Mr. Scoble. — Yes, and I say that excludes also any claim by right of prior 
discovery. He purports to grant whatever he Las, that is, all the lands, countries 
and territories. 

Lord Aberdare. — He assumes all to be his. 

Mr. Scoble. — Then, I apprehend, if he were claiming by right of first 
discovery, he would claim to have the whole of it. 

Lord Aberdare. — Then surely we come back to what is subsequently 
admitted to be Rupert's Land ? 

Mr. Scoble. — I do not think anything was subsequently admitted to be 
Rupert's Land, because in the Rupert's Land Act,i" in which the phrase " Rupert's 
Land " for the first time received legislative sanction, there is an express reserva- 
tion of all rights in regard to it. 

The Lord Chancellor. — There are some words which indicate what is 
meant — are not there ? 

Mr. Scoble. — I will give your Lordship the exact words. They are at page 
445: 

" For the purposes of this Act, the term * Rupert's Land ' shall include the whole of the 
lands and territories held, or claimed to be held, by the said Governor and Company." 

The Lord Chancellor. — " Or claimed to be held." You see the whole of 
the present relations of Canada and Rupert's Land are founded upon this. 
Mr. Scoble. — But the surrender which was to be made was only of — 

" the lands, territories, rights, privileges, liberties, franchises, powers and authorities^ 
so far as the same have been lawfully granted to the said company." 

The Lord Chancellor. — Where is that ? 

Mr. Scoble. — In the 3rd paragraph of the preamble, at line 34. 

Lord Aberdare. — But practically, although not admitting, and guarding^ 
against, the excessive claims of the Hudson's Bay Company, for the purpose of 
the annexation of those territories they were admitted. 

Sir Montague Smith. — They seem to me to be left undefined, but they 
wished to take a surrender of whatever they had, and whatever they might claim. 

Sir Barnes Peacock. — The Act speaks of " Rupert's Land and the North- 
western Territory," and then it defines what Rupert's Land means. 

Mr. Scoble. — For the purposes of the Act, and not otherwise. 

* Extracts printed ante, p. 6L t Imp. Act, 81 and 32 Vict., cap. 106. 
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Sir Barnes Peacock. — The annexation was to be of Rupert s Land and the 
North-Westem Territory belonging to the Hudson's Bay Company. 

Mr. ScoBLE. — The North-Westem Territory, so called, was territory entirely 
•xtemal to that granted by charter to the* company; they had no claim to it 
other than that of exclusive trade under, and only for the term of, their license. 

The I^RD Chancellor. — When you speak of " for the purposes of this Act>" 
the purposes of the Act are, that this territory shall be part of the Dominion of 
Canada, and the whole of the legislation takes place upon that footing. 

Mr. ScOBLE. — Upon the footing of a compromise. 

The Lord Chancellor. — No, upon the footing of its being treated by lh» 
Imperial Parliament as external to Canadeu* 

Mr. Scoblb. — Then, on that presumption we do not get any further as to 
what Rupert's Land is. 

The Lord Chancellor. — As to the actual limit, but that it was a large territorr 
then claimed by the Hudson's Bay Company, and seems to be bo, you do get thai 

Mr. ScoBLE. — ^They may have claimed under two rights. They may havfr 
claimed under their charter in regard to land immediately in the neighbourhood of 
their settlements in Hudson's Bay, and they may have claimed under the right 
derived from long occupation in regard to other portions of that territory. 

Sir Barnes Peacock. — Is not that what was intended to be annexed to 
Canada, for which they were to pay £300,000 ? 

Mr. ScoBLE. — It was a compromise arrived at between the Hudson's Bay 
Company and the Dominion of Canada. 

Sir Barnes Peacock. — They purchased from the Hudson's Bay Company all 
those rights, with certain exceptions which were reserved to the Hudson's Bay 
Company, and they paid £300,000. Then there is a stipulation in the surrender 
as to the electric telegraph. Canada was to purchase from the Hudson's Bay 
Company their electric telegraph, and that is in the surrender, and in the Order 
in Council. Do you know how far that electric telegraph went ? 

Mr. ScoBLE.— I do not know, my LorcT. My friends will supply your Lordship 
with that information by and bye. 

• The Lord Chancellor. — Can you point out where the Fort Garry mentioned 
at page 447 is ? 

Mr. Scoble. — Fort Garry is where the town of Winnipeg now stands. 

The Lord Chancellor. — Then that is very important, because you see this 
Imperial Order in Council, under that Act of Parliament, distinctly treats the 
town of Winnipeg; as adjoining the forts of the Hudson's Bay Company. Then 
the company, as part of the terms for which they stipulated, besides getting 
£300;000, were to select certain blocks adjoining each of their forts in the Red 
River limits ; and one of those was a block of 500 acres at the " Upper Fort Garry 
nnd town of Winnipeg, including the enclosed park around shop, and ground* at 
the entrance of the town," shewing most distinctly that that was within their grant* 

Sir Barnes Peacock. — On another page, there is also a reference to " Upper 
Fort Garry and the town of Winnipeg." 

The Lord Chancellor. — There is no doubt that the Hudson's Bay Company 
had settlements in this country at the time of the surrender. In construing the 
words in the Rupert's Land Act, " the whole of the land or territories held, or 
claimed," it must be taken in connection with the Order in Council. Tt is quite 
clear that this was land so held.* 

Mr. Scoble. — And they might hold that by right of occupation and not under 
their charter at all. 



* See note to the Award, appendix A« hereto. 
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The Lord Chancellor. — Supposing they did, this ImperiaJ Act is an instru- 
ment which treats that territory as external to Canada * and to be admitted into 
Canada, it* the Crown should think fit, on certain terms. 

Sir Barnes Peacock. — Canada was to purchase it for £300,000. 

Mr. ScOBLE. — That was a compromise. 

The Lord Chancellor. — And if it has been ascertained that that was part 
of Rupert s Land,* how can you say that it is now to be treated as part of Canada? 
Of course your argument on the award does not require you to say so, but if you 
are going to claim the whole of North America, north of the United States, you 
must say so 

Lord Aberdare. — All this argument seems to me to strengthen your claim 
for the more limited territory, which is substantially what you are going for. 

Sir Robert Collier. — That does not in the least hurt you, if you confine 
yourself to the contention which you were confined to sometime ago. 

The Lord Chancellor. — You told us yesterday that you meant to liirat your- 
self to that, but I suppose further consideration leads you to take a different view ? 

Mr. Scoble. — It was rather in consequence of something which fell from 
one of your Lordships, because I was going to address myself to the state of 
things on the shores of Hudson's Bay at the time the Treaty of Utrecht was 
passed, and to shew what the Hudson's Bay Company had at that time, and that 
there was a claim on the part of the French King known to, and to a certain 
extent admitted by, the English to the land of what is called the bottom of 
Hudson's Bay. 

Xord Aberdare. — But that is not before us ? 

Mr. Scoble. — It is important, incidentally, in regard to the argument as to 
the height of land. If it is going to be contended that we are limited by the 
height of land, then every piece of evidence which shews that we have a right 
to go to the shore of Hudson's Bay is of iihportance to our claim ; if we are to 
be bounded by the height of land, we do not get to Hudson's Bay at all. 

The Lord Chancellor. — I thought at present we had only to decide the 
boundaries between Manitoba and Ontario, and nobody contends that Manitoba 
goes up to Hudson's Bay. 

Mr. Scoble. — But I understood your Lordship to consider that, to a certain 
extent, the question of the northern boundary wfits involved. 

The Lord Chancellor. — The northern boundary between Manitoba and 
Ontario, certainly ; but not the northern boundary of Ontario with reference to 
any place not adjoining Manitoba. 

Mr. Scoble. — If that is so, of course it is unnecessary to say anything 
further with regard to that, but I understood that your Lordships, in considering 
the question of the award, would consider also whether the northern boundary 
given to Ontario by that award was one which was supported by the evidence. 

The Lord Chancellor. — Certainly, but then that is the northern boundary 
between Ontario and Manitoba. 

Sir Montague Smith. — Where you leave Manitoba, going eastward, is not 
referred to us. 

Mr. Scoble. — Then it is not necessary for me to address myself to that. 
The point I understand your Lordships are ?oing to determine is. What is the 
proper boundary between Ontario and Manitoba ? 

Sir Montague Smith. — Yes. Is there anything else referred to us ? 

Mr. Scoble. — They do not adjoin on the north at all. 

The Lord Chancellor. — Yes they do. I understand that the whole of that 
tract {jpointitig on the Ontario Boundary map] coloured with a pale yellowish 

* See note to the Award, appendix A. hereto* ^^ ^ 
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tint and orange colonred lines across it — sinp^le orange lines, not double — - 
had been given by the Dominion to Manitoba.* Is not that so ? 

Sir Robert Collier. — Yes. 

The Lord Chancellor. — Then, of course, if the Dominion could give that 
to Manitoba, and it was not part of Ontario, the boundary there marked by the 
English River, Lonely Lake, and Lake St. Joseph, is in it. Of course, if it is 
admitted on both sides beyond all question, then it will save trouble. 

Sir Robert Collier [to Mr. McCarthy], — Do you say it is necessary to 
consider the northern boundary? 

Mr. McCarthy. — Yes, we say it is necessary to consider it. 

Lord Aberdare [to Mr, Mowat]. — If you will pardon me, it seems to me 
you should make up your mind whether you are going to insist on the portion 
of Manitoba which is north of the tract which was awarded by the arbitrators. 

Mr. MowAT. — We do not claim that. 

Mr. ScoBLE. — No, not this cross-barred lattice part — the yellowish lines 
[pairUing]. 

Sir Montague Smith. — I understood the Attorney-General of Ontario to 
limit his argument to what was within the red. 

Mr. Mowat. — ^Yes. Perhaps, in a word or two I could explain about that 
piece of boundary as to which an observation has been made just now. By the 
terms of the Dominion Act extending the limits of Manitoba, its eastern 
boundary is made to depend upon our western boundary, not merely for the 
distance between the two provinces, but for a further considerable distance, so 
that whether Manitoba gets that from the Dominion or not depends on the present 
question ; but we have no concern with it. 

Sir Robert Collier. — You are satisfied with the boundary in^ the cross- 
barred lines [referring to the map] ? 

Mr. Mowat. — Yes. 

The Lord President. — With the award line ? 

Mr. ScoBLE. — Yes. 
. Lord Aberdare. — Then your argument may as well be addressed to that f 

Mr. Scoble. — Quite so: I will not trouble your Lordships with the other. 
Now, with regard to the territory which lies between the due north line from the 
confiux of the Ohio and Mississippi, which is shewn on the map here, and the 
western boundary which the award has given us, in that portion which is north 
of the heiijht of land, there is not, so far as 1 am aware, any post of any kind 
of the Hudson's Bay Company, or of the North-West Company, to be found 
there. But there were some posts within the portion of the territory which the 
award has given us, and these posts were not, as I am instructed, Hudson's 
Bay Company's posts at all. They were the North- West Company's posts. At 
all events they did not become in any way Hudson's Bay Company's posts until 
after the fusion of the North- West Company and the Hudson's Bay Company, 
in or about the year 1819. They were old French posts, and would be included 
within the territory which, under the Quebec Act, was intended to be afforded a 
civil government. They were not very important posts apparently. 

Lord Aberdare. — Fort St. Pierre is one. 

Mr. ScoBLE. — Yes, Fort St. Pierre is one, and Fort St. Charles another. 

Lord Aberdare. — There is a fort cited. La Maune. 

Mr. Scoble. — There is a River k la Maune mentioned in one of the French 
documents, at page 624 of the Joint Appendix, and I think that is the fort 

*The tract referred to is that bounded by the English River and Lakes Seul and St. Joseph on the 
ioatb, the due north line from the souroe of the Mississippi on the west, the due north line from the oonflaenoe 
of the Ohio and the Mississippi on the east, and the parallel of the northerly boundary of Manitoba produoed, 
•on the north. 
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referred to. There is a letter from the Sieur Du L*Hut to M. de la Barre* in. 
relation to operations in the neighbourhood of Hudson's Bay. He says, in part 
of his letter, at line 38, page 624, after pointing out the success he has had in 
interfering with the operations of the English at Hudson's Bay : 

'' The Klistinos, the Assenepolacs, the people from the Sapiai^re, the Openena 
Dachiling, the Outoubouhys, and Tabitibis, which comprise all the nations which are ta 
the west of the Northern Sea, have promised to be, next spring, at the fort which I have 
constructed near the River k la Maune, at the bottom of Lake Alemepigon, and next sum- 
mer I will construct one in the country of the Klistinos, which will be an effectual barrier. "^ 

Now the country of the Klistinos, as it is called here, would be to the north. 
The Lake Alemepigon is the same as Nepigon, which your Lordship will see lies 
within the due north line, but the fort Lamaune is north of this Lake 
Alemepigon, and it is within the extended boundary which the award has given 
us. Then Rainy Lake, your Lordships will see, is within that same contested 
district, and a post was established there by the French also. 

Lord Aberdare.— Fort St. Pierre, in 1731. 

Mr. ScoBLE. — Yes, in 1731. 

Sir Robert Collier. — Is it on the map ? 

Mr. ScoBLE. — I will give your Lordship the reference in a moment 

Sir Robert Collier. — It is not mentioned in page 603. 

Mr. ScoBLE. — This one, on Rainy Lake, is on the map, and is one of thoB» 
mentioned in JeflFerys* book, which I have already referred your Lordships to, at 
page 183. It is in that extract which I read from the memorandum of the Com- 
missioner of Crown Lands, Canada, 1857 : 

"At ninety -five leagues from this greatest height lies the second establishment of the- 
French that way, called Fort St Pierre, in the Lake des Pluies. The third is Fort St. 
Oharles, eighty leagues further, on the Lake des Bois. The fourth is Fort Maurepas, a 
hundred leagues distant from tJie last, near the head of the Lake of Ouinipigon." 

Then Fort La Reine is a little farther on. We need not trouble anything about 
that. It is considerably farther on. It is described as on the River of the 
Assiniboela The only ones that I heed trouble your Lordships with are Fort St. 
Pierre, on Rainy Lake, and Fort St. Charles, on the Lake of the Woods. 

Sir Robert Collier.— -Is it here on the map t 

Lord Aberdare. — Yes, it is on the lake, to the westward ; it appears to be 
just outside the district. 

The Lord CHA^X'ELL0R. — Fort St. Charles is in Manitoba ? 

Lord Aberdare. — The line of the award goes through the lake ; it does not 
give the whole. 

Mr. ScoBLE. — As a matter of fact, Fort St. Charles was within the territory 
assigned to the United States.f The order for the erection of these posts in the- 
teiTitory in question, you will find at page 640 of the Joint Appendix. It appears 
to be a report of the Conseil de Marine, dated 7th December, 1717. It says : 

" Messieurs de Yaudreuil and Begon having written last year that the discovery of 
the Western Sea would be advantageous to the colony, it was approved that, to reach it^ 
M. de Yaudreuil should establish three posts which he had proposed, and he was 
instructed at the same time to have the same established without any expense accruing 
to the King, as the person establishing them would be remunerated by trade, and to send 
a detailed schedule of the cost of continuing the discovery. In reply, it is stated that 
M. de Yaudreui], in the month of July last, caused the Sieur de la Noiie^ lieutenant, to 
set out with eight cannon to carry out this scheme of discovery. He gave him instruc- 
tions to establish the first post at the River Eamanistiquoya " — 
That is just at the boundary. 

* Dated 10th Seutember, 1684. 

t It WM on the Bhore of the Lake of the Woods, but within the present United States boundary lineu. 
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Lord Aberdare. — Fort William ? 
Mr. Sgoble. — Yes, Fort William : 

" He gave him instructions to establish the first post at the River Kamanistiqaoja, 
to the north of Lake Superior, after which he is to go to Takamanigen [Takamamiotlenl ** — 
which is, as I understand, Rainy Lake — ** near the Lake of the Ohristineaux, to establish 
» second, and to acquire through the Indians the information necessary for the establish- 
ment of the third, at the Lake of the Assinipoelles [ Winnipeg]. '' 

Lord Aberdare. — [Referring to the Ontario boundary map] I observe the 
word " Christineaux " in printed in the north-west portion of the territory given 
by the award,* as well as being one of the names by which Winnipeg is called, 

Mr. ScOBLE. — Winnipeg Lake, I understand, is sometimes called the Lake of 
the Christineaux. That is the northern part of it. The other part of it is called 
i^he Lake of the Assiniboels, after the adjoining tribe. 

The Lord Chancellor. — It seems to be printed to the north-west of the 
coloured part, and to the end of the uncoloured part. 

Sir Barnes Peacock. — Some of the blocks of land reserved to the Hudson's 
Bay Company is within the Rainy Lake district. At page 317, they retain 
•certain " posts or stations now actually possessed and occupied by them." 

The Lord Chancellor. — It seems to shew, whether rightly or wrongly, they 
had claimed to extend their territory over a portion of what was awarded to 
Ontfiurio. They claim it as part of the land of which they were in possession at 
"the time the Act passed. 

Sir Barnes Peacock.— Yes. 

Sir Robert Collier, — What they claim to be entitled to under the second 
ejection of the deed of surrenderf" is this : 

" The Company to retain all the posts or stations now actually possessed and occupied 
by them, or their officers or agents, whether in Rupert's Land or in any other part of 
British North America, and may, within twelve months after the acceptance of the said 
surrender, select a block of land adjoining each of their posts or stations, within any part 
of British North America, not comprised in Canada and British Columbia, in conformity, 
•except as regards the Red River territory, with a list made out by the Company and com- 
municated to the Canadian ministers, being the list in the annexed schedule." 

Therefore it becomes a question whether some of the territory set out in the 
schedule is comprised in Canada. 

Sir Barnes Peacock.— They specify that. 

Sir Robert Collier. — But it does not follow necessarily that they are 
entitled to what they specify. Then they give a list of what they claim. 

Lord Aberdare. — That is at page 319. 

Sir Robert Collier. — Page 319, that is the schedule to their deed of sur- 
render, in which they state their claim. 

Sir Barnes Peacock. — The British Crown were to take it, and then transfer 
it to Canada after the surrender. 

Sir Robert Collier, — This states all they claim, but it does not necessarily 
follow that they are entitled to all that they claim. They make very extensive 
claims indeed here. Tf.ey assert this as not belonging to the Dominion of Canada, 
but I think that is a subject to be inquired into. 

Sir Montague Smith. — They agreed upon £300,000, and then the govern- 
ment would take in everything, whether doubtful or not. It does not shew that 
this was the Hudson's Bay Company's territory at the time that the government 
took the surrender. 



* Christineaux— KriB—Orees—the Indian tribe of that name. 

t Deed of Surrender of Rupert's Land, 19th November, 1869, the Governor and Company of AdTCii- 
•twen of BngUnd trading into Hudson's Bay, to Her Majesty.— Prefix to Stats, of Can., 1879, p. IxzrlL 
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Sir Robert Collier. — Where is the Act enabling the government to accept 
the surrender ? 

Mr. ScoBLE. — Page 445.* 

Sir Robert Collier. — I think this Act says : " Whereas a draft 
surrender has been submitted to the Government of Canada." I am not 
quite sure whether we have had before us the draft surrender which was 
so submitted. Here is the Order of Council, and I do not see that the Order in 
Council gives them all that they claim in their schedule, as at present advised : 

" The size of the blocks which the Company are to select adjoining each of their 
forts in the Red River limits shall be as follows : — 

Acres. 

Upper Fort Garry and Town of Winnipeg, including the enclosed park 

around shop, and ground at the entrance of the town 500 

Lower Fort Garry, (including the farm the Company now have under 

cultivation) 500 

White Horse Plain 500." 

But I do not see that this Order of Council gives them all that they claim in 
their schedule. 

Mr. ScoBLE. — In section 2, on page 448, the next page : 

" The Company are to retain the posts they actually occupy in the Norfch-Western 
Territory, and may, within twelve months of the surrender, select a block of land adjoin- 
ing each of its posts within any part of British North America, not comprised in Canada 
and British Columbia" — 

The Lord Chancellor. — It goes on : 

— "in conformity, except as regards the Red River territory, with a list made out by the 
Company and communicated to the Canadian Ministers, being the list in the schedule of 
the aforesaid deed of surrender.*' 

The Order in Council says it is in conformity with a list made out by the company. 

Sir Robert Collier. — That is so. 

Mr. ScOBLE. — As I understand, under that clause of the surrender, they have 
not claimed any land whatever within the limits of the bit of territory now under 
discussion. 

The Lord Chancellor. — The Order in Council says expressly that the Com- 
pany may 

— " select a block of land adjoining each of its posts within any part of British North- 
America, not comprised in Canada and British Columbia, in conformity, except as regards 
the Red River territory, witk a list made out by the Company and communicated to the 
Canadian ministers, being the list in the schedule of the aforesaid deed of surrender." 

Lord Aberdare. — If they did get a block at Fort St. Charles, which is with- 
in the award,"|- would that be an argument that that was considered as not being 
a portion of Upper Canada ? 

The Lord Chancellor. — If it was proved that they did actually get it, it 
might be an argument, but the learned counsel says they did not get it. I should 
like to know whether there is any difference about it. If, independently of this, 
we should lind a grant to Upper Canada, and there is any evidence that they 
actually got it, and it belonged to Upper Canada, the fact that by deed of surren- 
der they claimed it would not at all decide it. 

Mr. ScoBLE. — I understand that the statement I made just now must not be 
taken by your Lordships. My learned friends contest the point. 

The Lord Cbancellor. — Very well. 



• Imp. Act, SI and 82 Viot. c»p. 106. f See anU, p. 156, note f. 
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BOUNDARIES CLAIMED BY THE BRITISH COMMISSARIES AFTER TREATY OF UTRECHT, 



Mr. ScoBLE. — I understood there had been no land taken in the particular 
region, under this agreement. 

My Lord, there is one matter which I may mention here, while we 
are upon this, which is a geographical question rather than anything else„ 
that is, with reference to that map which the Lord Chancellor had yesterday,. 
dated 1703. There were two lines marked on it, one line marked " Ligne 
selan la pretension des Anglois" and the other line marked "Ligne aelon 
le mdmoire de M. d'AiiteuiV Those two lines appear to have been put on the 
map at a date considerably subsequent to the date which the map bears,. 
because althoujjh the map is dated 1703, the lines " Selon la pretension des^ 
Anglais" and the line " Selon le memoire de M, d'AuteuU " did not come into 
existence till 1719. The lines on this map, so far as I can make out, do not ap- 
pear to be lines on the original map, but lines drawn on the map at a subsequent 
period. I am told they do not appear on the face of the original map itself, and 
I think it must be so, for this reason, that it refers to " la pretension des Anglois '* 
of which there is no evidence whatever at the date on the map, but in 1719, 
your Lordship will find it at page 511 of the Joint Appendix, under the head of 
*• Boundaries claimed by the English commissaries."* The English commissaries 
nnder the Tieaty of Peace set forth the line, and at page 512 your Lordships will 
find the Memoir of d'Auteuil,-f- combating the '* pretension des Anglois" put 
forward by the commissaries. 

♦ Boundaries Claimed by thb English Commissaries, 1719. 

Memoir on the mbject of the Limits of Hudson's Bay, sent by the English Commissaries, through Lord Stair, 
to the Marechal d'Estries, one of the French Commissaries^ 1719. 

His Majesty, the late Most Christian King:, having" stipulated, by Article 10 of the Treaty of Peace con- 
cluded at Utrecht, that Hudson's Bay and Strait, with ail the lands, seas, coasts, rivers, and places which 
appertain to them, shall be restored to the Kingdom of Great Britain ; and that Commissaries shall be 
named on each side to determine the limits of each nation ; which limits, the subjects of each nation shall 
not be permitted to pa^s by sea or land : 

The Commissaries named by His Britannic Majesty demand that the said limits may be defined in the 
manner following, viz. : That the limits shall commence from the north cape of Davis' Bay, in lat. 56^* 30^ 
which shall serve as limits between the English and the French, on the coast of Laboradore, towards Rupert's 
Land on the ea^t main, and of New Britain on the French side ; and that no French vessel, boat or ship 
whatsoever shall be allowed to pass to the north or the west side of the north cape of Davis' Bay, towards 
or into the Strait or Bay of Hudson, under any pretext whatsoever; and furthermore, that a line shall bo 
drawn from the said north cape of Davis' Bay, tc>wards the great lake Miscosinke or Mistoveny, dividing^ 
the said lake into two parts, and that at the place where the said line shall intersect the 49th parallel of 
north latitude, another line shall commence, and shall be extended on the west ^He from the said lake along 
the 49th parallel of north latitude ; beyond which Imes thus described, neither the French nor any other 
person employed by them shall pass towards the north of the said 49th parallel of north latitude, or towards 
the north for] the north-west of the said lake, or supposed line, neither by land nor by water, nor traverse 
any river, lake or country, for the purpose of trading, nor build any fort, nor found any settlement. 

And forasmuch as the subjects of His Most Christian Majesty have made, since the Peace of Utrecht, 
a settlement at the source of the River Albany, the Commissaries of His Britannic Majesty insist that the 
French shall quit the said settlement, and that the fort, if there be any such building, shall be given up ta 
the Company of English merchants trading into Hudson's Bay aforesaid. 

The said Commissaries further demand that the subjects of His Most Christian Majesty shall not build 
forts, or found settlements, upon any of the rivers which empty into Hudson's Bay, under any pretext what- 
soever, and that the stream, and the entire navigation of all the said livers, shall Deleft free to the Company 
of English merchants trading into Hudson's Bay, and to such Indians as shall wish to traffic with them.^ 

>The demand in the last paragraph was not authorised by the commissaries' instructions; nor wss that of lat. 66^^ 
M the point of commencement. They were required to demand that the line should commence at Grimington's Island, or 
G»pe Perdrix, in lat. 584^. (Joint App. 508, 674, 578 . As late as 1760, the Company still adhered to this latter daim. 
iMsmorial of 1750, in ''Ontario Boundaries before Privy Council.") 



t Memoire of M. D'Auteuil, BicsPEcrriNo the Limits of Hudson'! Bat, 1719-20. 
ni. d'Auteuil was, at the date of the nesrotiations respectirg the boundaries, 1710-80, Proeurei rOeneral of Canada, aa4 
bad oeen called to Paris at the instance of the French Commlssariei, as a competent authority on the question of the bowkd> 
ariea. He was in frequent consulUtion with the Commisaaries, one of whom. Abbe Dubois, is knnwa tu have had eoastani 
reference to bim in matters of diffloulty. Bis two memoirs bear iuteraal cTidence of kaTing been prepared la answer 
to the BogUsh demands ; they were so prepared probably for the infomation of Ike French Conmiissailes.] 

First Memoire, 

^ * \ Alltheiefaotsbeinglaiddown, of which mj Lords the CommiitAriM will make raehw^ 
at tlUf mftj Judge proper, I come to that which ecncems the timite. On the suppecition thai il miqr b» 
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The Lord Chancellor.— This line was what at that time the British Oot- 
•rment claimed. 

Mr. ScoBLE. — Yes, my Lord, and what the French government would not 
agree to, and so far it illustrates, and may perhaps illustrate correctly, the state- 
ments to which I have just referred your Lordships ; but as nothing whatever 
came of the reference, I imagine neither party is bound. 

The Lord Chancellor. — The line there laid down is a straight line ; the 
boundaries as actually ascertained are irregular. 

Mr. ScoBLE. — The French boundary, your Lordships will perhaps remember. 
Tuns close round the shore of Hudsons Bay : M. d'AuteuiFs memoir locates the 
boundary there. 

The Lord t/HANCELLOR. — The British pretension brings it to the south of 
the lakes. 

Sir Robert Collier. — It does not claim any territory south of the line 
drawn. 

The Lord Chancellor. — The lakes now called Winnipeg Lake and Mani- 
toba Lake are treated as one large lake, and they also are to the north of the line 
marked as the boundary. 

Mr. ScoBLE.— rThe line appears to have been drawn upon the face of the map 
by some one in the French Ministry of Marine, or whatever public oflSce it is that 
the map proceeds from. They were not part of the map as originally drawn by 
the geographer. They must have been drawn in or after 1719. 

The Lord Chancellor. — They doubtless were drawn for the purpose of 
that question. 

necessary, in virtue of the 10th Article of the Treaty of Utrecht, to cede to England Fort Bourbon, and ail 
the other establishments which are on the shores of the Bay, I say : 

1st. That it is well to remark that the English, in all the places of the said Bay and Strait which 
they have occupied, have always stopped at the border of the sea, carrying on trade with the savages who 
went there to find them ; whilst the Jb rench, from the foundation of the colony of Canada, have not ceased 
to traverse all the lands and rivers bordering on the said Bay, taking possession of all the places, and found- 
ing everywhere posts and missions. 

2nd. They cannot say that any land, or river, or lake belongs to Hudson's Bay ; because if aU the rivers 
which enter into this bay, or which communicate with it, belonjg to it, it might be said that all New France 
belonged to them, the Saugenay and St. Lawrence communicating with the cay by the lakes. 

That this being incontestable, it is for France to regulate the limits in this particular quarter (a regUr 
Ut limites <U ce cote la) ; and that of the little which she may cede, she will always cede that which is her 
own, as the English cannot pretend to anything except a very small extent of the country adjoining the 
forts which they have possessed at the bottom of the Bay. Nevertheless their pretensions amount to noth- 
ing less than to overrun nearly all the north and west of New France, as they would also do on the soath 
coast bv extending the boundaries of Acadia as far as the Fort of Quebec, these being the proposi- 
tions which the Commissaries named by the King of England have made, but which they have never 
signed. 

FHe then quotes the English claims as submitted by Lord Stair, ante p. 159.] 

The simple reading of these propositions renders it apparent that there can be no other response to make 
to them than to reject them absolutely, as not having any foundation which can support them. By what 
right indeed, and in virtue of what treaty do these gentlemen break the Treaty of Breda, which placed our 
limits at the 60th parallel, in order to place them at the 49th, not only from the shore of the Bay, which 
has been ceded to them, but stretching toward the west in every longitude ? The Treaty of Utrecht speaks 
only of restitution — let the English shew that which the French have taken from them, and they will restore 
it to themj bat aU that they demand bevond this, they demand without any appearance of ri^ht. Article 
10 of the Treaty of Utrecht restores Hudson's Strait ; why then wish that the boundary on this side shoold 
commence at the north cape of Davis' Bay, in 56^ degrees of latitude, since this cape is more than 120 
leagues from the cape of Isle Bouton, at the 61st degree or thereabouts, which is the commencement of 
Hudson's Straits ? This excessive claim would carry away a large portion of the land of Labrador, which 
France has not ceded. 

^ The line of separation should then commence at Cape Bouton, pass through the middle of the territory 
which is between Fort Rupert and Lake Nemiskau, of which P^re Albanel, Jesuit, and Mr. de St. Simon, 
took possession in the name of the Eling, in 1672 ; follow, at the same distance from the Bay, alonjg the 
eastern side, in such manner as to divide in the middle the territory between the Lake of the Abitibis and 
Fort Monsipi or St. Louis ; continuing, at a similar distance from the shores of the Bay, at the western 
side, until beyond the rivers of St. Th^r^se and Bourbon. 

That if on the territory which by these lines belongs to England, there should be found French settle- 
ments, they shall be destroyed ; but those that may have been founded ofi our own lands shall be continued, . 
each one being master of his own. 

[Here follows the second memoire^ which it is not considered necessary to reprodnoe.] 
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Mr. ScoBLE. — Most likely, to shew clearly what the claims of the parties 
were. 

Then, my Lord, I submit, with regard to the whole of this territory covered 
by the Award, there is evidence to shew that it was well within the line of what 
may be contended to have been ceded to England by France by the Treaty of Paris, 
and which having been so ceded is constituted by the Act of 1774 into the Pro- 
vince of Quebec. The position of the Hudsons' Bay Company in regard to this 
territory after the cession, appears to have been precisely the same as that of any 
other person, who chose to come into the country— in fact it does appear upon 
the evidence, that after the treaty of 1763 other persons did come into that terri- 
tory, in advance of the Hudson's Bay Company, and gradually, by a series of pro- 
cesses, established ti-ade rights, and their right to be in this country carrying on 
business and settling themselves down in the various districts. Eventually these 
traders formed themselves into a company, called the North- West Company, 
which for a series of years carried on practically a civil war in that region with 
the servants of the Hudson's Bay Company, who had at length followed them into 
this region ; and in the disputes which arose between the Morth-West Company 
and the Hudson's Bay Company's servants in those years, we find from the cor- 
respondence, to which I need not refer your Lordship at length, the British Govern- 
ment entirely declined to take afiy part whatever, except so far as was necessary 
to the protection of British subjects in these parrs against the Indians, and really 
against one another. The position of the Hudson's Bay establishment in that 
part appears to have been precisely the same as that (;f any other adventurers 
who chose to come there, and they were not recognized in any way by the 
British Government at the time. There is a long correspondence upon that sub- 
ject. Lord Bathurst was Secretary of State. Your Lordships will find it in the ^ 
Ontario Appendix, beginning^at pa^c 142. On that page, at line 36, in a letter 
to Sir Gordon Drummond, 18th March, 1815, in reference to an application ffom 
the Hudson's Bay Company for a military force to assist them in resisting an 
attack apprehended from the Indian nations in the neighbourhood of the Red 
River, Lord Bathurst says : 

** You will take a special care, whatever meaBures you may adopt for this put pose to 
abstain from doing any act or expressing any opinion which may tend to afiect the ques- 
tion in dispute between the Hudson's Bay and North-West Companies ; the sole object of 
the present instruction being to secure the lives and properties of Her Majesty's subjects 
established on the Red River, from the predatory attacks of the Indian nations in the 
neighbourhood, with which they state Uiemselves to be threatened/' 

Then in the next letter, one from Sir Gordon Drummond to Lord Bathurst, " Castle, 
Quebec, August 16th, 1815," the last paragraph is the one to which I call your 
Lordship's attention. Sir Gordon says : 

'* The question as to the invasion of rights, of which the North- West and Hudson'^ Bay 
Companies mutually complain, appears to me to be entirely one of law, and one in fact 
on which the law can alone decide ; it has therefore very properly been referred by the 
North- West Company to a legal tribunal." 

There is a good deal more correspondence very much to the same eflPect, all treat- 
ing the question of the right of settlement and occupation in this part of the 
country, about the Red River, as open to everybody after the Quebec Act and the 
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treaty with France. Then again, in 1817, page 146, commissioners are appointed 
to investigate and report upon the subject of dispute between the Hudson's Bay 
Company and the North-West Company, and a proclamation is issued command- 
ing a mutual restoration of all places seized, and the removal of all blockades or 
impediments to the free pcuasage of trade and traders by the accustomed communi- 
cations.* 

The Lord Chancellor. — Are we not getting into an interminable quagmire? 

Mr. Scoble. — I merely wished, with reference to this particular part of the 
country, to say it really was, except as far as men chose to occupy it, No Man's 
Land. It was under the government of England, exercised through the govern- 
ment of Canada, and anybody who chose to go and settle there* and establish 
posts there, could do so. The North-West Company were establishing positicHis 
there, quarrelling with the Hudson's Bay Company, and the Canadian and 
British governments prepared to leave them to settle their disputes in a court of law. 

The Lord Chancellor. — All that ended in the Rupert's Land Act. 

Lord Aberdare — Tour argument is to shew that the mere occupation of 
certain hunting posts in this region, which occupation was in common with other 
hunting associations, is no proof that it belonged to them ? 

* Eabl Bathubst, to Gk)viBN0B-6»fiRAL Sib John G. Shbbbbookb. 

Downing Street, 6th February, 1817. 

SiB^-'Sinoe I had the honour of addressing yon on the snbjeet of the dispntes existing between the 
North- West and Hudson's Bay OompanieSj I have received intelli^noe from different quartsn, of the ooa- 
ttnuanoe of those proceedings which have involved the whole Indian country in disturbance, and ^diioh, if 
a check be not •arly put to them, threaten to be utterly destructive of the intercourses subsisting between 
that country and His Majesty's dominions. To prevent consequences so fatal to both parties, and so preg- 
nant with danger to the safety of the Canadas, His Royal Highness the Prince Regent has been pleased 
entirely to approve of the appointment of Mr. Ooltman and Mr. Fletchfir, as commissioners to investigate 
and reimrt upon the subjects of dispute between the Hudson's Bay and the North-West Companies. But as 
much time must necesaarilv elapse before their report can be received and properly considered, I am oom- 
manded to signify to you His Royal Highnesses pleasure that measures should be immediately taken for 
puttinpr an end to those violent proceedings, which have latterly marked the contest of these two companies ; 
and with this view, that each should be restored to the possessions held by them previous to the commence- 
ment of their recent disputes. You will therefore, upon the receipt of this despatch, issue a proclamation, 
in the name of the Prince Reg[ent, calling upon the agents of each part^, and upon all those whom either 
mi^ have enlisted or engaged m their service, to desist from ever^jr hostile aggression or attack whatever : 
and in order to prevent the further employment of an unauthorized militaiy force, vou will require all 
officers and men composing such force to leave within a limited time the service in which they are engaged, 
under penalty of incurring His Royal Highness's most severe displeasure, and forfeiting every privilege 
to which their former employment in His Majesty's service would otherwise have entitled them. 

You will also require, under similar penalties, the restitution of all forts, buildings or trading stations 
(with the property which they contain] which may have been seized or ^ken possession of by either party, 
to the party who originally established or constructed the same, and who were possessed of them previous 
to the recent disputes between the two companies. You will also require the removal of any blockade or 
impediment, by which any party may have attempted to prevent or interrupt the free passage of traders, or 
others of His Majesty's subjects, or the natives of the country, with their merchandise, furs, provisions and 
other effects, throughout the lakes, rivers, roads and every other usual route or communication heretofore 
used for the purposes of the fur trade in the interior of North America; and the full and free permission 
for all persons to pursue their usual and accustomed trade, without hindrance or molestation ; declaring at 
the same time that nothing done in consequence of such proclamation shall in any degree be considered to 
affect the rights which may ultimately be adjudged to belong to either party, upon a full consideration of 
all the circumstances of their several claims. I trust that the parties themselves will understand their own 
interests too well, not to jrield a ready obedience to the commands of His Royal Highness, but in order to 
ensure it you will not hesitate to arm the commisaioners with such additional authority as you may con- 
sider requisite to enforce the proclamation, and to take every other measure in your power for securing the 
objects which His Royal Highness has in view, namely, the cessation of all hostility both in Canada and the 
Indian country, and the mutual restoration of all property captured during these disputes, and the freedom 
of trade and intercourse with the Indians, until the trials now pending can be brought to a judicial decision, 
and the great question at issue with respect to the rights of the two companies shall be definitely settled. 

I have the honour to be, etc, 

Bathurst. 
Lieut.. General Sir John C. Sherbrooke, G. C. B., etc., etc 
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THE AWARDED LINE IN CONSONANCE WITH LAW AND WITH THE FACTS. 



Mr. ScoBLE.— No proof that the territory belonged to them. 

Lord Aberdare. — You are directing your argument to that particular point ? 
* Mr Scoble.— Yes. 

I do not think that there is any other matter that I have to bring to your 
Ijordships' notice upon this case. I think the evidence amply shews that the 
Arbitrators were perfectfy justified, by considerations of law and fact, in adopting 
the line which they did, which has been admitted to be a convenient line ; and 
I ask your Lordships to confirm their Award. 

[Tkei/r Lordships consultedJi 

The Lord Chancellor. — Their Lordships desire it to be understood that they 
^wiU only hear two counsel, and if counsel for the .Dominion o£ Canada and the 
Province of Manitoba wish each to be heard, they will settle among themselves 
who are to be heard among the various counsel retained ; but it is one case, and 
there will be only two counsel heard. Then, secondly, their Lordships do not 
desire that you should travel into the question oE any indefinite extension of the 
limits of Canada, north or west.- They consider the true question to be the pre- 
sent identification of the boundaries Ifidd down in the Quebec Act. 

Mr, McCabthy. — The point, my Lord, upon which the Province of Ontario 
must satisfy your Lordships, in order to sustain the claim to which they have 
now limited the demand oi the province, is, first, that the due north line is not 
the proper line on the west ; that proposition we deny. Secondly, if it be not 
the due north line, but that the line taken by my learned friend is the proper 
line to follow on the west, along the bank of the Mississippi, then, in order to 
^t the determining point, it appears to me that the province is bound to shew 
where the southern boundary of the Hudson's Bay territory was and is, because, 
until you get to that southern boundary, the line is not fixed. If, for instance, 
you follow up the eastern bank of the Mississippi, and you come to the height 
of land, and that height of land was the southern ooundAry of the Hudson's Bay 
territory, then the course, in order to find the western boundary, would be to 
follow that height of land. If that be not taken as the southern boundary of the 
Hudson's Bay territory mentioned in the grant, then I am at a loss to know 
where my learned friend would ask your Lordships to stop. The award of the 
arbitrators assumed that there was no Hudson's Bay territory ; they penetrated 
through this height of land of which I am now speaking ; they went to the north- 
west angle of the Lake of the Woods ; and then they went north for a certain 
distance to that point of the English River — due north. 

The Lord Chancellor, — They adopted apparently the line really laid down 
on Mitchell's map. 

Mr. McCarthy. — I think I shall be able to shew your Lordships that that 
was not treated at any time as being properly or carefully noted. In point of 
fact, as to this part ot the country, the geosfraphers of that day were in great 
ignorance. 

The LottD Chancellor. — Are you going to shew us what took place before 
the award ? 

Mr. McCarthy. — I am going to shew your Lordships that the only theory 
upon which the award can be supported is, by penetrating this height of land to 
the north-west angle of the Lake of the Woods. 

The Lord Chancellor. — We have not anything before us at present which 
points to that height of land at all. 
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Mr. McCarthy. — My suggestion, if your Lordship will allow me, is, if that 
height of land be not taken, where is the line to stop ? That is one of the diffi- 
culties that has always occurred to me. 

The Lord Chancellor. — At present, upon the evidence, you have got 
certain limits laid down in certain documents, in the Quebec Act, a most authorita- 
tive document, and, to identify them, a map is produced giving the line of those 
lakes and the English River as the southern boundary of the Hudson's Bay 
territory. These seem at all events to lead to the conclusion which the award 
has arrived at, and they have to be answered. 

Mr. McCarthy. — Yes, my Lord. Your Lordship will see the award first follows 
English River, then up to Lac Seul, and Lake St. Joseph ; it then takes the 
Albany River, and goes to Hudson's Bay. 

The Lord Chancellor. — You will observe, if the rest of the territory, 
farther east, is assumed to be correctly laid down, it h a consistent water bound- 
ary. The water boundary starts from Hudson's Bay, going up the Albany River 
to Lake St. Joseph, then on to the English River, and so out on Manitoba terri- 
tory. If any natural boundary is to be regarded at all, that seems to be a very 
feasible natural boundary. 

Mr. McCarthy. — It entirely ignores any rights of the Hudson's Bay Com- 
pany. The line by the award is from Fort Rupert on the east, stretching to the 
Albany River on the west. Supposing there be any part that the Hudson's Bay 
Company were clearly entitled to between these two points, it is where they first 
settled and where they continuously ( ecu pied, and yet the award takes from the 
company that part of their territory to which beyond all question they are n#ost 
clearly entitled. 

Lord Aberdare. — The award did not deal with this question of the addi- 
tion to Ontario. 

Mr. McCarthy. — Oh, yes, my Lord, the award started on the east at Fort 
Rupert, and then went along James' Bay until it struck the Albany River. 

The Lord Chancellor. — It is not that the arbitrators considered that to 
be the boundary in that direction; their office was to arbitrate between the 
Dominion and Ontario. 

Mr. McCarthy. — The Dominion were alone entitled, at the date of the arbi- 
tration, to both north and west. Since the award, Manitoba has come in upon 
the west, but at the time of the award the Dominion was the owner both to the 
north and west. What I am pointing out is this, that if the due north line is 
followed to the north, a plain consistent line, of course that would end your 
Lordships' labours ; but if the due north line be not followed, and the Mississippi 
course be taken, as is urged on the other side, then in order to find out where the 
western line is, it is necessary to find where the Hudson's Bay territory ended. 
If it ended, as we contend, at the height of land, then your Lordships will see 
the efiect that will have upon the western limit. Where it appeared to me that 
my learned friends' arguments were inconclusive, was that they gave your 
Lordships no data, assuming the Mississippi was the proper course to take, where 
that should stop. 

The Lord Chancellor. — This map [Mitchell's] is evidence. 

Mr. McCarthy. — Conceding for the moment that that map is some evidence, 
and I think I shall be able to shew that it is not, it may not be unimportant, at 
the opening, lo point out what were the rival claims, for the Dominion ^nd the 
Province, when this reference was made. The Dominion claimed, consistently, all 
along, for the due north line, relying upon the construction of the Quebec Act 
which we propose to contend for here before your Lordships. The Province, upon 
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being appealed to to say what boundary they wanted, fixed the limit which 
will be found at page 334 of the Joint Appendix. And it is useful in a twofold 
sense ; it is useful, in the first place, as shewing — although, as I will point out, it 
was subject, if not accepted, to a greater claim being made — what the Province 
then was conteint with, and, secondly, as indicating that 'the Hudson's Bay Com- 
pany's rights went to the height of land : * 

** The boundary line of Ontario is the international boundary from the mouth of 
Pigeon River" — 

The Lord Chancellor. — What was the origin of this document ? 

Mr. McCarthy. — After Rupert's Land had been added to the IJominion, the 
Dominion formulated their contention, which was, as I have said, the due north 
line. Then the Province is called upon to name the boundary it wanted, and that 
is done by the Order in Council of 19th April, 1872, on page 333. 

The Lord Chancellor. — This is the Ontario claim, stated by them in 1872 ? 

Mr. McCarthy. — Yes : 

** The Committee of Council have had under cocsideration the despatch from the Secre- 
tary for the Provinces, of the 10th instant, on the subject of the boundary line of Ontario, 
and the copy of an approved Minute of the Privy Council of Canada enclosed. In this 
Minute the Privy Council regrets * that the (government of Ontario, while expressing their 
difference of opinion from that of the Dominion, omitted to give their own views on the 
subject, and did not fatate what their claim as to the location of the boundary was.' The 
committee would observe that the despatch on which their minute was founded did not 
contain any invitation to the government of Ontario to express its views, or state its 
claim. The government of Ontario is now invited to do so, and the committee advise 
that the government of Canada should be informed that this government proposes the 
boundary contained in the annexed description. ''f 

Now we come to the description : 

'' The boundary line of Ontario is the international boundary from the mouth of the 
Pigeon Kiver, on Lake Superior, to a point west of the Lake of the Woods, where the 
international boundary line would be intersected by a line drawn north from the source 
of the Mississippi River ; thence the boundary line of Ontario runs north to the point of 
intersection of the southern boundary of the Hudson's Bay territories ; theiice the 
boundary line of Ontario is the southern boundarv of those territories, to the point where 
that boundary would be intersected by a line drawn north from the head of Lake Temis- 
caming." 

The Lord Chancellor. — Is that the one actually adopted by the award ? 

* On the contrary, the government of Ootario, even at this early period, before aome of the important 
evidence bearing upon the point had yet come to their knowledge, maintained '* that the northern boundary 
lies north of the watershed of the St. Lawrence system. " See note t, infra, 

t The two remaining paragraphs of the Order in Council are as follows ; 

The committee further advise that the government of Canada should be informed, that as to the western 
limit, in the opinion of this government, .there are grounds for maintaining the contention of former govern- 
ments of CanMla^ that the limit of Ontario is further west than the one proposed in the description, and 
that, while this grovemment is prepared, in view of all the circumstances, to agree to the western limit so 
proposed, in case the same is accepted by the government of Canada, this government does not consider 
itself bound by the proposal in any other event. 

As to the northern limit, it wiU be observed, from the description, that this government maintains the 
position, which is supported by the contentions of all former governments, and by the indisputable facts, that 
the northern boundary lies north of the watershed of the St. Lawrence system, the line of which watershed 
it the northern boundary laid down by the government of Canada ; and the committee advise that the 
government of Canada should be informed that, in view of aU the circumstances, this government will be 
prepared, in case its position as to the northern boundary is agreed to by the government of Canada, to 
consider any proposal which may be made by that government for the establishment of a conventional limit 
to the nortn of that watershed. 
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Mr. McCarthy. — No. They adopted the western limit at the Lake of xhe 
Woods. Instead of treating the Hudson's Bay territory as existing in fact, if at 
all, they ignored the Hudson's Bay Company having any claim. 

The Lord Chancellor. — I am afraid I do not see the topography exsictly. 
The Hudson's Bay claim; in 1765, appears, so far as the question now in dispute, 
to have been limited to the water line — the water line of English River and the 
lakes. That is all we have at present upon it. Farther east, we know nothing 
as to the boundary, but I want to know whether that is different in your view 
from what is here claimed. 

Mr. McCarthy. — Oh, yes, my Lord. The claim, according to that map, would 
have been to the height of the land. 

The Lord Chancellor. — There is not a word about it. 

Mr. McCarthy. — It says the Hudson's Bay territories. 

The Lord Chancellor. — We have Mitchell's map laying down the southern 
limit of the Hudson's Bay territory. 

Mr. McCarthy. — Perhaps I may as well state that we propose to satisfy your 
Lordships that the Hudson's Bay territories were either bounded by the 49th 
parallel or by the height of land. 

The Lord Chancellor. — At present we know nothing about either the one 
or the other. 

Sir Montague Smith. — The proposed boundary, mentioned at page 334, is 
what the Dominion proposed ? 

Mr. McCarthy. — No, that is what Ontario proposed. The Dominion pro- 

{)Osed the due north line. Your Lordships will see by the next sentence of the 
etter. It may perhaps be as well, my Lords, to look at this map of Mitchell's,* 
which your Lordships think affords some evidence in favour of the view taken 
by the arbitrators [jprodvAiing MitchelVa map to their Lordships]. Now this 
map, beyond a certain point, may be said to be, I think, so wholly wrong as to 
form no guide whatever. The first thing which I find in the map is, that the 
height of land is laid down and stated to be the boundary of the Hudson's Bay 
territory. That is the first thing I point out to your Lordships. You see it says 
" by the Treaty of Utrecht.'' 

The Lord Chancellor. — The height of land does not seem to be connected 
with the words Treaty of Utrecht — " Bounds of Hudson's Bay by the Treaty of 
Utrecht." Then you may say that the thing is continued, no doubt. 

Mr. McCarthy. — That is what I mean. 

Lord Aberdare. — That is not the land's height. 

Mr. McCarthy. — Yes, at that particular part, that is the land's height. But 
what this geographer, or mapper, did not know, or did not mark down, was that 
this land's height came down here {indicating the position of the height of land 
to the west oj Lake >Si^perior]. 

Lord Aberdare. — Perhaps that is because the land's height at that particular 
part ceased to be the boundary, and that is perfectly consistent with the descrip- 
tions constantly p^iven by the English commissions to go to the north-west point 
of the Lake of the Woods. Now the north-west point of the Lake of the Woods 
is certainly on the northern side of the watershed. There is the Lake of the Woods,^ 
and here comes the height of land [pointing on Mitchell's map]. 

Mr. McCarthy. — From this point here there is then another height of land, 
so to speak, not properly speaking what the Americans term, very expressively, 
" a divide," but a height of land that runs to Split Lake."f* These rivers here all 
drain round Split Lake into Hudson's Bay, but this is the separating range of hills. 



* See arUCf p. 107, note. f See ante, p. 7, note t. 
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The Lord Chancellor. — This also drains into Hudson's Bay. 

Mr. McCarthy.^ — Yes ; but then this is the division ; the true height of 
land comes down here. 

Lord Aberdare. — That may be admitted, but it does not follow, although 
the general rule was that the Hudson's Bcfy Company should have the height of 
land as their limit, that it was universal, when we find that the north portion of 
the Lake of the Woods, which clearly was inside the height of land, was claimed 
by the British government as the proper boundary of Canada. 

Mr. McCarthy. — I think I shall be able to explain that when I come to it. 

Sir Robert Collier. — I understand the pink is the Hudson's Bay territory, 
and this is Canada [referring to the same map], 

Mr. McCarthy. — Yes. 

Lord Aberdabe. — The descriptions in the commissions seem to be perfectly 
consistent with this map, which is older than they. 

Mr. McCabthy. — The commissioners of the Treaty of Utrecht, does your 
Lordship mean ? 

Lord Aberdare. — The commissions of Carleton and Dorchester — not the 
Treaty of Utrecht. 

Sir Robert Collieb. — According to this map, it goes farther west than the 
Lake of the Woods, and a little to the north of it. 

Mr. McCabthy.— Lake Christineaux is shewn there^ but Lake Christineaux 
is here [pointing on the map]. 

Lord Abebdabe.— You will find that the name Christineaux extends over a 
considerable district. 

Mr. McCabthy. — But this is the Christineaux Lake. There is no such lake 
as that which is shewn here at all. 

Lord Abebdabe. — That is a minor matter. 

Mr. McCabthy. — Then the Albany River they take as the boundary con- 
necting with the Lake of the Woods, which your Lordship will see is .hundreds of 
miles on that map from the Lake of the Woods. 

Lord Aberdabe. — The Albany River really represents the outflow of these' 
lakes. 

Mr. McCabthy [pointing, on the same map]. — There is James' Bay, and 
there is the Albany River. This is the English River. That lake there- is Lake 
Manitoba. ' This lake is west of that, and there is no lake there at all corre- 
sponding to it on the correct map put in. 

Sir Robert Collieb. — It is an incorrect map no doubt. 

Lord Abebdabe. — It does not follow because you may find mistakes here 
and there that its main broad lines may not be right. 

^Mr. McCabthy.— What I want to point out is that the arbitrators could not 
have followed that. Here is the Hudson's Bay territory according to that. 

Lord Abebdabe. — Here where the English River is ? 

Mr. McCABTHY.^-But the arbitrators have followed this course. They have 
followed the Albany River. That is their award. They follow from the Lake 
of the Woods here ; and there they follow the chain of water ; and then they get 
to the Albany River, taking the Hudson's Bay shore to the Frenchman's River, 
or the Rupert, which is this point here. 

Lord Abebdabe. — I thought the point referred to the arbitrators was the 
question as between Ontario and Manitoba. 

Mr. McCabthy. — No, my Lord ; the arbitrators were dealing with the 
Dominion. The original Manitoba only was then in existence, whose limits did 
not approach the Lake of the Woods, and the arbitrators were finding the 
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northern and western boundaries of Ontario, and what they did waste follow up 
this chain of lakes here and go to James* Bay, taking from the Hudson's Bay 
Company all that country which undoubtedly, according to every contention, 
was treated as the Hudson's Bay territory, if the charter was good for anything 
at all. If 1 am correct in my contention that you must first find this boundary, 
that is the southern boundary of the Hudson's Bay territory, in order to detef- 
mine the western limit, then the arbitrators were all wrong. 

Lord Aberdare. — Then, according to your argument, the arbitrators should 
have followed the line of the height of the ground. 

Mr. McCarthy. — Yes. 

Lord Aberdare. — That would have brought them down here [pointing on 
the map]. 

Mr. McCarthy.-^— That would have brought them to the boundary between 
the States and Canada. 

Lord Aberdare. — Then the whole of the Lake of the Woods would become 
a portion of the Hudson's Bay claim ? 

Mr. McCarthy. — Yes. 

Lord Aberdare. — Then how is that consistent with the description given in 
the commissions ? 

Mr. McCarthy. — That I will point out when I come to them, more clearly. 

Sir Robert Collier. — This map does determine the southern boundary, if 
it is necessary. 

Mr. McCarthy. — We do not admit the correctness of that map. 

Sir Robert Collier. — But taking that map; this is the southern boundary. 

Mr. McCarthy. — Yes, but then the arbitrators have gone far north of that. 

Sir Robert Collier. — That is another thing. I was only dealing with the 
necessity of determining the southern boundary. 

The Lord Chancellor. — I find on this map which we have been furnished 
with — Mitchell's map — the line is laid down just to the south of that chain of 
water, and then it goes on eastward. 

Lord Aberdare. — Were the arbitrators instructed to find the historical fact 
as to this boundary, or entrusted with the power of laying out what they might 
think, having regard to the general historical facts, the most convenient 
boundary ? 

Mr. McCarthy. — There has always been a doubt on the construction of the 
Orders in Council. I suppose the proper construction of the Orders in Council 
was that they were to find the true limit, but the Ontario government seems to 
have thought it was possible that a different construction might be open, because 
the legislature of Ontario passed an Act saying whether it was the true limit or 
not, still they assented to it being made the boundary. 

Sir Robert Collier. — That is, they confirmed the award simply. 

Mr. McCarthy. — Whether it was the true line or not. 

Sir Robert Collier. — That is to say, it could not be questioned. 

Mr. McCarthy. — Now one other preliminary point before I go into the 
argument which we propose to advance, and that is as to the territory that my 
learned friend told you Ontario had if limited by the due north line, and which 
Ontario would have if the arbitration line was accepted as the correct one. My 
learned friend has been quite right in stating to your Lordships the territory in 
one way and the other, but the extent of territory has but very little to do in a 
question of this kind, as between the different provinces of the Dominion. It is 
population by which, and properly so, the representation of the provinces in the 
Dominion Parliament is regulated, and already Ontario has, out of 211 members, 
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92, although the territory, as my learned friend the Attorney-General for Ontario 
pointed out, was much less in dimensions than the other provinces. 

Lord Aberdare. — But it has much the larger population. 

Mr. McCarthy. — In point of fetct it may be called the garden of the Dominion, 
and if this territory, as awarded, was given to Ontario, and if it was, which I 
have to say frankly it is not, included in the Province of Ontario, it would be 
impossible that the confederation could hold together. As a matter of fact, 
between Lake Superior and Fort William, or between the height of land and the 
north-west angle of the Lake of the Woods, it is not amble land. This is not 
land that can be useful for settlement. There are minerals there, but it is chiefly 
valuable to the province I represent here on account of its timber wealth, which 
Ontario does not require, but which Manitoba, being a prairie province, does 
require for its purposes. That is all I need say about that, because I do not 
suppose that your Lordships will be influenced in the least degree by considera- 
tions as to the extent, when the question really is — and what the provinces of the 
Dominion are anxious to ascertain is — what is the true limit, according to the 
proper line, and according to the British North America Act, by which all these 
provinces consented to come together. 

Now a word more about the geographical part of the southern country — 
southern so far as this question is concerned — before I go into the other consider- 
ations. I deny wholly that Canada, so called, ever. extended to the Mississippi — 
that is, French Canada. Between what was, properly speaking, called Canada 
and the Mississippi there was the country subsequently called the Illinois 
country, so termed by the French, which the English, in the days of Mr. Pitt, 
utterly denied belonged to France.* On the Mississippi, undoubtedly, from 1670, 
the French had been penetrating through the Wisconsin Eiver, and by the Ohio 
River, and had gone down to the mouth of the Mississippi, and discovered the 
Mississippi mouth by sea also, and they then claimed, having made that discovery, 
to appropriate out of this continent all the country that was drained by the Mis- 
sissippi. When the settlement, after the cession of Montreal to General Amherst, 
came to be dealt with — and your Lordship will bear this fact in mind — when Mont- 
real capitulated, and General Amherst became entitled to Canada, the line marked 
down as the western limit of Canada was the Illinois line on one side, and the 
apex was this Red Lake, where practically the Mississippi rises,f to the 
north-west. Then, that left that great country, between the lines which I will 
point out more in detail in a moment and the Mississippi ; and both sides were 
insisting that that should be kept as a neutral belt.+ Perhaps I cannot make my- 
self clearer than by saying it was pretty much as England and Russia are to-day 

*It is an established historical fact that French Canada did extend to the MiBsissippi, and indeed 
beyond — 1%) the line separating^ it in that quarter from Louisiana, viz., the height of land dividing the 
waters that fall into the Mississippi proper from those that fall into the Missouri. (See ante^ p. 142, 
note $.) A chain of forts, establisned by Canadian officers, extended along the river from the Illinois up- 
wards, with some also on its tributaries both westerly and easterly. (Joint App. 643-4.) Fort St. Nicolas 
(Prairie du Ohie a), at the junction of the Wiwonsin with- the Mississippi, was one of the most important 
of these (Ontario App. 89, 98) ; and Fort St. Antoine^ higher up the Mississippi, was the post from which 
Nicolas Ferrot dated his record of the taking formal possession, b^ order of tne Marquis de Denonville, 
Governor of CanadiL of all the countries of the Upper Mississippi, in 1689. (See this record ante, p. 147, 
note). It is among the Canadian posts and settlements enumerated in Governor FownaU's account, in 1756, 
who describes the settlement as *'a fine one." (Joint App. 603). The Country of the Illinois, so called, 
WM variously a dependency of Canada or of Lom'siana according as the King exercised his pleasure in regard 
to it ; it was strongly fortified, and garrisoned by a large force of regulars ; and was as emphatically a 
French possession as was Quebec or Montreal (Joint App. pp. 603-4, 641, 644, 651-2) ; and this Enerland 
never denied, nor could deny, either in Mr. Pito's or any otner time. 

fThe waters of the Rf*d Lake discharge not into the Mississippi, as erroneously shewn on many of the 
old mape, but by Red Lake River into the Red River of the North. 

t The proposed neutral belt did not at aU embrace any portion of the territory in question on this 
reference. 
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claiming that there should be a neutral belt as it were between the two empires 
in Asia. I will point out that correspondence, if it be at all disputed, in detail. 
That went on to 1761, the capitulation of Montreal being in 1759. In 1763, the 
treaty was made by which the Frenth ceded Canada, in the first place, and its 
dependencies, and finally, for the purpose of establishing a boundary, not merely 
for this north country, but, your Lordships will find, down to the Gulf of Mexico. 
They fixed the Mississippi as the limit between the British possessions, on the oae 
side, and the French, on the other. It is not very difficult to understand why 
France, having now lost, by the capitulation of Montreal, what is properly called 
Canada — that only being claimed — were willing to give up to the Mississippi, 
because, by a secret treaty made in 1762, a year before the Treaty of Paris, they 
ceded Louisiana to Spain, although that treaty was kept secret So that it became 
unimportant for the French to contend for having an intermediate territory which 
it would be utterly impossible for them to hold. 

Now, my Lords, we contend that this view is important, with reference to 
the construction which has to be placed upon the Quebec Act, and I will point 
out very briefly — because my learned friend, Mr. Robinson, who represents the 
Dominion, will deal with it more in detail — what on that question our contention 
is. Tour Lordships have heard the Quebec Act of 1774 read, and your Lordships 
bear in mind that in 1763 a small province had been constituted, by Order in 
Council, or by Proclamation, speaking generally, to the east of Lake Ontario. In 
1774, eleven years afterwards, it was proposed to enlarge that province, and we do 
not dispute on our side that the recitals in that Act make it abundantly plain 
that the object of the enlargement was to take in French colonies and settle- 
ments ; but what we do say is, that the Act never intended to make it — and for 
obvious reasons — part of the Province of Quebec, as to which, your Lordships 
remember, the French were mainly interested, the Roman Catholic religion being 
made the religion of the country — they never proposed, we say, to include, any- 
thing beyond what was properly called Canada.* 

The Lord Chancellor. — What do you mean by saying that the Roman 
Catholic religion was made the religion of the country? The existing Roman 
Catholic establishments were supported and maintained. 

Mr. McCarthy. — It goes to this extent, that it permitted representation of 
the Roman Catholics, and Roman Catholics to be representatives. It acknow- 
ledged the legality of their religion, which at that time was not acknowledged in 
this country. 

The Lord Chancellor. — There being no rights established beyond what 
were found existing. 

Mr. McCarthy. — There was a good deal of feeling at the time, judging by 
contemporaneous literature, with reference to the extension of that favour to • 
the Roman Catholic faith. 

Now, perhaps, I may prove to your Lordships what I have said by reference 
to the correspondence,-!- which shews what was the true limit of Canada. If 

* The claim that Quebec was limited on the west by the due north line, is an acknowledgment that the 
greater part of the Illinois country, and therefore something that was not Canada, was embraced in that 
Province. See^«<, p. 175, note*. 

fTHE Vaudreuil-Haldimand Affair, respecting the Limits of Canada, 1759. 
M. de Vaudrcuil to the Due de CkoiteuL 

October 30, 1761. 
Mt Lord,— I was astonished to see, by the historical account of the Memorial of the negotiations 
between France and England, what I am charged with by the Knglish, with regard to the limits of Canada, 
as it is entirely false and groundless. I shall give your Grace a true account of what passed between Mr. 
Amherst and me on that head. When I capitulated, I traced no limits whatever, and in all the messages 
that passed between the English general and me, I made use of the word "Canada *' only. Eight or ten 
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your Lordships will look at page 518, your Lordships will see how the diflSculty 
arose. It is a communication from Vaudreuil to the Minister, complaining of a 
publication that had been made in England with reference to what be had ceded 
in Canada: 

** I WAS astonished to see, by the historical account of the Memorial of the negotiations 
between France and England, what I am charged with by the English with regard to the 
limits of Canada, as it is entirely false and groundless. 1 shall give your Grace a true 
account of what passed between Mr. Amherst and me on that head. When I capitulated, 
I traced no limits whatever, and in all the messages that passed between the English 
general and me I made use of the word * Canada,* only. Eight or ten days after the 

days after the stirreoder of the country, he sent an officer to me for maps, to inform him of the extent of the 
oolony. I returned for answer, that £ bad m»ne, my maps hating been taken away with my baggage at 
Qaebec, in breach of the capitulation of that place ; and the officer then shewmg me a map which ne had 
in his hand, I told him the iunit'S marked on it were not just, and verball^r mentioned others, extending 
I^uisiaoa. on one side, to the carryinpr-place of the Miamis, which is the height of the lands whose rivers 
ran into tne Ouabache. and on the other to the head waters of the Illinois. 

What I have the honour to tell you, my Lord, is strictly true ; I am not afraid that the EuKlish can 
produce any proof to the contrary— for nothing passed in writing, on this head, nor was any line drawn on 
any map. I take the lirst opportunity to acquamt you with this, to prevent any further imposition. 

General Amherst to Colonel Haldimand. 

New York, Ist November, 1762. 
DsAR Sir, —I have been twenty times at the point of writing to jrou, on a subject which, though of no 
consequence, I should be glad to know the exact transactions that passed. When 1 made a report of Canada 
to the Secretary of State, I transmitted a copy of the part of the map where the limits between Canada 
and Louisiana were marked, which you delivered to me, and which I acquainted the Secretary of State 
were done by M. de Vaudreuil. Whether by him, or done in his presence by his direction, comes to the 
same thiufif, and the thing: itself is of no sort of consequence, as the letter and the orders he (Monsieur de 
Vaudreuil) sent to the oncers commanding at Michillimakinacb, the Bay, Oocciatanon, Miamis, etc., mark 
out the boundaries and expressly iuclude those posts in Canada, so that there cm be no didp^ute about it ; 
yet as I see some altercation has passed in England and France about Monsieur de Vaudreuirs giving the 
boundaries, I should be glad to know whether he marked the map himself, or whether it was doae in his 
presence, and what passoi on that subject; that I may hereafter be able to say all that was done regarding 
the whole affair. 

I am, with ffreat truth, Dear Sir, 

.Your moat obedient, humble servant, 

Jeff. Amhebst. 
Colonel Haldimand to General Amherst, 
[Translation from the French of the original.] 

Three Rivers, 10th December, 1762. 
Despatched 16th do. 
Sir,— I have received with pleasure the letter your Excellency did me the honour of writing to me on 
the first of December, respecting what passed between Mens, de Vaudreuil aid myself on the subject of the 
limits of Canada. Several times I thought of forestalling it, but I deemed myself obliged to await these 
orders, to which I intend to conform with all the exactness possible. 

About five or six days after I had entered Mont Rt5al, I asked M. de Vaudreuil if he had no plans, 
memoirf*, or instructive maps concerning Canada. I asked him to let me have them in order that I might 
forward them t^ your Excellency. He replied that he had none, having lost them alJ at Quebec, and (to 
avoid hearing the enumeration he wished to make of his other losses) I contented myself for the time with 
this reply ; bnt having occasion to speak of it again some days after, he told me that he had found a 
couple of maps, and passing into another room he had a large map of North America brought ; it was mule 
by hand and folded in the cover of an atlas. There were also some bid plans of forts in a separate r/)U. 
Not finding anything instructive on this map, and remembering that I had seen it printed, I called 
Lieutenant Herring of our battalion, who was in the parlour, and I gave it to him with the other papers, 
which he took to ray house. Finally, on the mornmg of the day that Mons. de Vaudreuil left, this map 
came under my notice, and reminded me of the vain attempts I had made to discover from him and from 
others the extent of this country, and gave birth to the idea of examining it with M. de VaudreuiL I 
immediately went to him, getting Ensign Monin to carry the map. I found M. de Vaudreuil, with several 
members of his household, in the room that overlooks the street ; I begged him, without any other preamble, 
to be kind enough to shew me the limits of Canada, and conducting him towards the table which was at the 
end of the room, I opened the map, and after examining it a few moments, I reiterated my request. He 
api>eared very much surprised, and, as he did not answer me, I passed my finger along the Dlinois River, 
saying : Here is the Illinois [les Illinois), Then, he replied that the Illinois {les Illinois) had been contested 
by the two Governors, but that it had been decided they should belong to Louisiana, upon which I took a 
pencil out of my pocket, and resting my elbows on the map, while M. de Vaudreuil stood beside me, I 
asked him, shewing him the north of the Mississippi, if the line passed that ; and he having said Yes, I 
marked the points from the source of the Illinois, returning up the Mississippi ; and asking him once again 
if I marked correctly, he answered me in these words, (he, M. le Marquis de Vaudreuil, having his eyes 
fixed upon the map), " ^ake all the norths take all the north." Then I pointed to Red Lake, which seemed 
to me the natural limit, without his making the slightest objection ; after which, I returned on the other 
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surrender of the country he sent an officer to me for maps, to inform him of the extent of 
the colony. 1 returned for answer tha' I had none, my maps having been taken away 
with my baggage at Quebec, in breach of the capitulation of that place; and the officer 
then shewing me a map which he had in his hand, I told him the limits marked on it 
were not just, 'and verbally njientioned others, extending Louisiana on one side to the 
carrying place of the Miamis, which is the height of the lands whose rivers run into the 
Ouabache, and on the other to the head waters of the Illinois. What I have the honor 
to tell you, my Lord, is strictly true," 

and so on. Then General Amherst writes to Colonel Haldimand, who is the 
oflScer referred to as having been sent to the French General, and that letter yoii 
will find on page 519. It is simply asking him to skate in detail what did take 
place at this interview between the French oflScer and himself, as representing 
General Amherst: 

'* About five or six days after I had entered Montreal, I asked M. de Vaudreuil if he 
had no plans, memoirs, or instructive maps concerning Canada. '' 

I need not read it all down, but he speaks about their being lost. Then, at 
line 40 : 

" I found M. de Vaudreuil, with several members of his household, in the room that 
overlooks the street. I begged him, without any other preamble, to be kind enough 

side of the Illinois, and not fancyiog that Loio could even be contested, I said to him, Here we undoabtedl^ 
take the month of the Wabache ; and putting my p>eDcil upon the conflueDce of the Loio and the Mississippi, 
I traced a line, again comiDg up this .first river and the Wabache, and joining the point where I had com- 
menced at the source of the lUmois. ^L de Vaudrenil still stood betide me and looked at the map with- 
out making any objection. This line through its different windings, though made off-band, still gave him 
plenty of- tune. But whether, being occupied with his departure, he said Yes, indifferently, and without 
^viug it the necessary attention, or that in giving a tacit approbation, be sought to give me an erroneous 
impression— the account which I hnve related to you, Sir, is'none the less the most exact truth. 

M. de Vaudreuil, and all the French who remained at Mont R^al. were to leave this day. The com- 
.panies of militia having assembled to give up their arms, and to take tne oath of allegiance, I had no time 
to examine this map, and as I thought I unaerstood what was meant by the name of Canada, and that the 
line was well marked, I closed the map and sent it hoipe by Ensign Monin. Finally, Sir, you may rest 
asfnired that the map which you have in your hands is the same that was given to me by M. de VaudreuU 
ei^ht or ten days after the taking of Mont R^al, and that Lieutenant Herring, who is, 1 believe, at New 
York, carried to my houne ; that it is the same map that was brought back by Ensign Monin to M. de 
Vaudreuil on the morning of bis departure ; and that when I opened it in bis room, there were neither line^, 
nor marks, nor anvthing to designate the limits ; that the line which now marks them has been traced solely 
by my^ielf under the eyes of M. de Vaudreuil, to whom alone I addressed myself ; and by all that he tola 
me, I never for a moment doubted that he gave me this line as the true limits of Canada ; and that from 
the moment I closed this map in his room until I remitted it to your hands, there hai been no alteration of 
any kind whatsoever made in this line. 

This, Sir, is, on my word, the simple truth of this transaction. 

I must own to you. Sir, that being convinced that you would a^k for intelligence at an earlier date (of 
the extent of a country which. I believe, never had any fixed limits) of an authentic act made in virtue of 
the capitulation, I did not think it seemly to have the map signed by M. de Vaudreuil, which would have 
been as easy a matter as to make him give me the limits of Canada in writing, which be could not have 
refused to do in viitue of the capitulation, and which would have rendered this act incontestable ; whilst 
havincT no sign^ature to shew, he can always make his party believe that we tried to overreach him. 

If I have misunderstood Your Excellency, I am very sorry, and make my apologies ; and when I sent 
the map to Your Excellency, and told you that the limits had been drawn by M. de Vaudreuil, I meant 
that they had been dr^wn under his own eyes and received his approbation, which is true to the letter. 

I am further much pleased that this ugly piece of chicanery of M. de Vaudreuil does not prejudice our 
affairs in the slightest ; but, on the other hand, it has given me a good lesson which I will remember, if at 
any future time I am fortunate enough to V e able to put it into practice. 
I have the honour to b**. Sir, 

With profound respect, 

Your Excellency's most humble and most obedient servant, 

10th Xbre. Fred. Haldimand. 

General Amherst to Colonel Haldimand, 

New York, 25th January, 1763. 

Dear Sir,—* * * I am much obliged to you for the particular and exact detail you have sent to 
me of what passed between yourself and Monsieur de Vaudreuil. It is almost precisely a? I imagined. It 
is of no consequence whatever ; but if it was, there could be none but srood proceeding from what you did in 
that affair, which has my thorough approbation to every part of it. * * * 

1 am, with great truth, Dear Sir, 

Your most obedient and humble servant, 

JfiFF. Amherst. 
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to shew me the limits of Canada, and conducting him towards the table that was at 
the end of the room, I opened the map, and after examining it a few moments, I 
reiterated my request. He appeared very much surprised, and" as he did not answer 
me, 1 passed my finger along the Illinois River, saying : Here is the Illinois. Then 
he replied that the Illinois had been contested by the two governors '' — 

that wets between the ^'ovemor of Louisiana and himself as governor. 

Lord Aberdare. — As to whether it belonged to Canada or Louisiana ? 
Mr. McCarthy. — Yes : 

** But that it had been decided they should belong to Louisiana, upon which I took a 
pencil out of my pocket, and resting my elbows on the map, while M. de Vaudreuil stood 
beside me, I asked him, showing him the north of the Mississippi, if the line passed that, 
and he having said Yes, I marked the points from the source of the Illinois, returning up 
the Mississippi ; and asking him once again if I marked correctly, he answered me in 
these words : * Take all the north, take all the north,* Then I pointed to the Red Lake, 
which seemed to me the natural limit " — 

Lord Aberdare. — Is that the Red Lake near the source of the Mississippi 1 

Mr. McCarthy.— Yes. 

Lord Aberdare. — Are you sure of that ? 

Mr. McCarthy. — Yes, I think it is perfectly plain. I will show your Lord- 
ships a map we have — a tracing from a map at the Foreign Office, sent to us by 
Sir Michael Hicks-Beach : 

"Then I pointed to Red Lake, which seemed to me the natural limit, without his making 
the slightest objection ; after which I returned on the other side of the Illinois, and not 
fancying that Loio could even be contested," — that is the Ohio, no doubt — ** I said to him, 
Here we undoubtedly take the mouth of the Wabiche ; and putting my pencil on the 
confluence of the Loio and the Mississippi, I traced a line, again coming up this flrst 
river and the Wabache, and joining the point where I had commenced, at ihe source of 
the Illinois, M. de Vaudreuil still beside me and looking at the map, without 
making any objection whatsoever. This line, through its different windings, though made 
off-hand, still gave him plenty of time. But whether, being occupied with his departure, 
he said Yss, indifferently, and without giving it the necessary attention, or that in 
giving a tacit approbation he sought to give me an erroneous impression — the account 
which I have related to you. Sir, is none the less the most exact truth." 

The Lord Chancellor. — We shall follow this much better if you tell us for 
what purpose you quote this. 

Mr. McCarthy. — I am quoting it for this purpose, that this line, which is 
afterwards insisted upon by the English as the western limit of Canada, was far 
to the east of the Mississippi. The French, in the negotiations which took place 
afterwards, contended that the lakes were the boundary of Canada — Lake Huron, 
Lake Michigan, and Lake Superior. That, they said, was the true boundary of 
Canada, and the English indignantly repudiated that, Mr. Pitt saying it was 
unbecoming conduct, and that the tracing made at this interview between Colonel 
Haldimand and Vaudreuil should be the governing line ; but that governing line 
was altogether — as the description I have read, if your Lordships could follow 
it, would shew — to the east of the Mississippi. 

The Lord Chancellor. — Following the Mississippi up to the Red Lake, you 
get to the head waters of the Mississippi ? 

Mr. McCarthy. — I will shew your Lordships a sketch from the Foreign OflSce 
which we have on the subject. We cannot say positively this is right, biit it is 
a record at the Foreign OflSce, and it shews the line which we say is the line 
marked down on that map. That is the sketch from the Foreign Office, and that 
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is the line we say was then traced, and your Lordships will see the difference 
[handivg sketch to their Loi'dskips]. 

Sir Robert Collier. — This goes as far as the Red Lake apparently — as far 
west as they are now contending for. 

Mr. McCarthy. — Yes, but your Lordships will see the difference. We say 
it is limited to that. It starts at the Red Lake, then it goes south of Lake 
Superior, following the height of land between the Mississippi and the Lakes. 

Sir Robert Collier. — But it goes west as far as they contend for. 

The Lord Chancellor. — This cannot possibly be what you are now 
referring to ; at least, when I say it cannot possibly be, I will not undertake to 
say that, but it seems to be so from the dates. This letter of Colonel Haldimand 
was dated December, 1702, and what is written at the comer of this map is : 

<< I hereby certify that this a true and faithful copy made by me of the map en> 
closed to Mr. Pitt by General Amherst on the 4th of October, 1760."* 

That is apparently more than two years before the writing of this letter. 

Mr. McCarthy. — But General Amherst stated what had been ceded as Canada 
in 1759. 

Lord Aberdare. — This refers to the negotiations of 1759 ? 

Mr. McCarthy. — Yes, the capitulation of Montreal, whereby Canada alone 
was conceded. 

It is curious to look at the Physical Atlas, because the line traced on that map 
from the Red Lake, as far as it jroes, corresponds exactly with the watershed. I 
am referring now to Johnston's Physical Atlas,showing the water systems of North 
America. That line from Red Lake is, as' far as it goes to the south of Lake 
Michigan, identical with the watershed of the River Mississippi system and the 
St. Lawrence system, and therefore was, according to the French contention of 
those days, the true boundary of Canada or New France.*f* 

*ThiB oertifioate is from the Foreign Office, and was given for the purposei of the arbitration, in 1878. 

fThe height of land between, the Missouri and the MiBsissippi formed, in that quarter, the. true boundary 
between Canada and Louisiana. The Country of the Illinois was, at this particular period, within the 
jurisdiction of the government of Louisiana, and therefore properly excluded from the limits assigned to 
Canada. (See ante^ p. 142, note t, and p. 169, note * ; Joint App. pp 603, 644). Haldimand simply 
deceived himself in delineating any other line in this quarter than that of the Missouri watershed a<i the 
boundaiy ; and Vaudreuil did not volunteer to correct an error which would have added so largely to the 
limits of Louisiana. The language of Haldimand 's letter would seem to indicate that the line marked bjr 
him, from the source of the Illinois to Red Lake, was not drawn along the watershed of the Mississippi 
and the lakes, a9 claimed by counsel, but by or from the River Illinois to the Mississippi, and " up the 
Mississippi. . .to the Red Lake," (depicted on many maps of the time— of course erroneously— as the source, 
or one of the sources, of that river), and that the sketch produced is, therefore, something qxiite different 
from that referred to by Haldimand. As to the other line, commencing at the junction of the Ohio and 
the Mississippi, and in regard to which there is no question. Haldimand's tracing passed up the Ohio to 
the Wabash, and up the Wabash to or towards its source, and thence to the other pnoint of commencement, 
at the source of the Illinois— the two separate lines thus forming one continuous line, with the effect of 
excluding from Canada, to the east of the Mississippi, that tract of country only which lies between the 
Wabash and Illinois rivers. A more literal translation of this part of Hiddimand's letter, together with 
the French original, aie appended : — 

*' Having tound M. de vaudreuil, with several members of his househoM, in the room that overlooks 
the street, without other preamble I begged that he would be pleased to pnint out to me what were the 
limits of Canada, and conducting him towards the table which was at the end of the room, I opened the 
map [viz., a large MS. map of North America], and after examining it a little while, I repeated my request. 
He seemed very much surprised, and as he did not answer me, I passed my finger over the river of the 
Illinois, saying to him, here is the Illinois [country]. Then he replied that the Illinois [country] 
had been in contestation between the two p'overnors, but that it had been decided it should remain with 
the governor of Louisiana, upon which, taking a pencil from my pocket, and resting my elbow ujpon the 
map, M. de Vaudreuil standing beside nie, I a(>ked him, pointing to the north of the Missigsippi, if the 
line passed that way, and he having answered that it did, I marked dots from the source of the Illinois, 
going up the Mintisaippi, and having asked him once again if I marked correctly, he gave me for answer 
these exact word?, (he, the Marquis de Vaudreuil, having his eyes fixed upon the m&^)^Take all the north; 
take ail the north. Then 1 dotted up to the Red Lake, which seemed to me the most natural limit, without 
hid making the slightest objection. Afterwards, returning on the other side of the Illinois, and not 
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The Lord Chancellor. — It seems to me to be alotisolutely impossible that 
this can be the tracing to which Colonel Haldimand refers. Colonel Haldimand 
speaks of this in this way : '* I marked the points from the source of the Illinois, 
returning up the Mississippi." That would go down the Illinois to its junction 
with the Mississippi, would it not ? 

Mr. McCarthy. — No, my Lord. He took a turn to the mouth of the Illinois. 

Lord ABERDARE.-:-The source of the Illinois is near Lake Michigan. 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — That appears to be his line up to that particular 
point, so far as this southern portion of Canada which is now in the United 
States is concerned, but it does nofc seem to settle anything as to the north. 

Mr. McCarthy. — No ; I am only using it for the purpose of shewing that 
the construction we place on the Quebec Act is the true one. My argument is 
this, that it never was contemplated to take any more than what had been French 
Canada to make a French province of it by the Quebec Act.* 

Lord Aberdare. — Then you carry French Canada as far as the Red Lake, on 
the north-west. 

Mr. McCarthy. — French Canada appears to me to have been, at that date, 
all the territory drained by the St. Lawrence.-f- 

Lord Aberdare. — North of that was the Hudson's Bay land, or the Indian 
land I 

Mr. McCarthy. —Yes ; we say that draining into Hudson's Bay was Hudson's 
Bay land. That not draining into Hudson's Bay was Undiscovered land, and was 

iDUhfriDiDg that the Ohio oould be admitted to be even debatable. I said to him. Here, unqtieetioiiably, we 
take up the month of the Wabache ; and placing my pencil at the oonfluenoe of the Ohio with the Miisie- 
lippi, I traced a line, going up this first river and the Wabaohe, which, went to*meet the point that I had 
commenced with at the source of the Illinois." 

^ [ Ayant trouv^ M. de Vaudreuil dans son cabinet qui donne sur la rue, avec quelques personnes de sa 
maison, je le priay sans autre pr^ambule de vouloir bien me montrer quelles ^taient les Limittes du Canada 
et le conduisant vers la table qui ^tait au fond dn Cabinet, j'uuvrin la Carte et apr^ Tavoir un pen ex- 
amine je r^iteray ma demande ; il me parut fort surpris ; et come il ne me r^pondait pointy je pasay le 
doigt sur la riviere des Illinois en lui disant, Voicy les Illinois^ alors il me repondit que les Illinois avaient 
4ti en contestation entre les deux Gouvwneurs, mais quHl avoit ^t^ descid^ qu*ils dependroient de celui de 
la Louieianne, sur quoy sortant un crayon de ma poche et m*accoudant sar la Carte, M. de Vaudreuil se 
tenant debout aupres de moy, je lui demanday en lui montrant le nord du Mic^^py si la ligne passait par 
li^ et m'ayant repondu que oui, je marquajr de points depuis la source des Illinois en remontant le Mic4s- 
S6py, et lui ayant demand^ encore une foi si 'e marquois bien, il me repondit cea propres p4roles, (lui 
Monsr. le Marquis de Vaudreuil ayant les yeux fix^ sur la Ct^rte)—prenet tout lenord, preneM tout le nard, 
allors )e pointay jusques au Lac iu>uge aui me parut la borne la plus naturelle, sans qu*il y eut la moindre 
objection de sa part, ensuitte revenant ae Tautre cott^ dee Illinois ; et ne me fi^^urant pas que Loio put 
settlement etre mise en conteste, 
poeant mon crayon au confluant < 
mi^re riviere et 1' Wabache qui alloit j 

*The Quebec Act, 1774, dealt not with the country surrendered by M. de Vaudreuil in 1759 simplv, 
but with " a very large extent of country within which there are several colonies and settlements of the 
subjects of France," part of ** certain countries, territories and islands in America ceded to His Majesty 
by the definitive treaty of peace,'* of 1763, and the name ** Canada " is not mentioned in it except in con- 
nection with the sedentary fisheries in the Gulf of St. Lawrence. (Preamble of the Act.) This cession 
covered all the French possessions to the east of the Mississippi ^and of the lakes Maurepas and Pontchar* 
train) from its source to the sea, (Treaty, art. vii), and embraced the country of the Illinois, then a depen- 
dency of Louisiana, and as such excluded from the capitulation of 1759. Then, the Act carries the southerly 
boundary of the Province of Quebec "along the bank of tbe said river [Ohio] westward to the banks of 
the Mississippi.^ If from the point thus reached— viz., the confluence of the Ohio and Mississippi— the 
*' northward ' line of the Act follows the banks of the last named river to its source, as claimed by Ontario, 
the whole of the country of the Illinois is thrown into Quebec ; if the ** northward " line is a due north 
one, as* claimed by the learned counsel, even then by far the^ largest part of the territory —though but a 
small fraction of the population — of the Illinois is thrown into the Province. In either point of view, 
therefore, the province was to include something that was not part of French Canada ; and this is rendered 
still more clear by the statements of ministers and others in Parliament during the debate on the BilL 
(Joint App., pp. 367 et seq.) 

+The constant claim of the French was that their Canada extended northward to the Arctic Circle, or 
the Frozen Ocean, or— by a suflrgestion of reHtriction under the Treaty of Breda— to the 60th parallel ; and 
westward to the South bea. They had a chain of fort?— combined military and trading posts — extending 
from Lake Superior to the base of the Hocky Mountains. (See appendix B hereto.) 
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afterwards known as Indian territory ; but it is a striking confirmation of the 
theory that was then put forward, that this line is, as far as it goes to the south 
of Lake Michigan, the water limit of the St. Lawrence system. Now, your Lord- 
ships will see the line goes, if I remember correctly, along the Wabash to the 
Ohio, and then follows the Ohio down till it meets the Mississippi ; and it may 
be asked, and properly asked, what was the necessity of going as far south as the 
junction between these two rivers, and marking that out a^ Canada. The answer 
is this, and that is shewn upon the map before your Lordships, that south of the 
lakes, Lake Michigan and Lake Erie, there was a disputed territory between the 
French and the English. They both claimed that territory. The settlements at 
that time had not passed the height of land, the Alleghany range ; and beyond 
the height of land — between that and the Ohio — there was a disputed ground,, 
claimed both by the French and the English. Therefore, at this time it was 
insisted that they should give up all the parts north of the English settlements, 
including the portion claimed by the English north of the Ohio ; and it also 
explains the word " dependencies " which is afterwards mentioned in the treaty *. 
Lord Aberdare. — May not all this dispute have reference, not so much to 
the discussion between Canada and the Hndson's Bay Compahy as between 
Canada and Louisiana ? 

Mr. McCarthy. — No, my Lord, I will point out further that it was not so^ 
by the correspondence that took place, up to a certain date. Your Loiidships 
will see the point that was settled after the cession, was this : The French were 
claiming that the proper boundary was the lakes. The English were insisting 
that the line marked by Colonel Haldimand was the line ; and it was not until a 
year before the treaty was signed that this question was apparently settled. 

The Lord Chancellor. — That cannot possibly be the case. This is a con- 
troversy between the" French and the English, and supposing that to signify the 
line of boundary at that time, the marquis, having his eyes fixed upon the map,, 
said, "Take all the north," which must mean all to the north of that line ; and it 
would bring you to the wateis of the Mississippi. 

Mr. McCarthy. — Pardon me; if your Lordship reads what follows, that is 
not the meaning of the words : " Then I pointed to Red Lake, which seemed to 
me the natural limit, without his making the slightest objection ; " which would 
seem to include that in the expression, " Take all the north.'* 
The Lord Chancellor. — No, I think not. 

Mr. McCarthy. — Yes, my Lord. That having been said to Colonel Haldi- 
mand. he ptits his pencil on Red Lake, as if to say. May I go as far as that ? 
" Then I pointed to Red Lake, which seemed to me the natural limit, without his 
making the slightest objection." 

The Lord Chancellor. — We must understand what it is. The statement 
in the letter is that a certain tracing was made, and which I assume to have been 
that which you produce from the Foreign Office, and the Frenchman looking at 
it said : " Take all the north ; take all the north," at which time nothing had 
been said about Red Lake ; and can it mean anything but what is north of that 
line? 

Mr. McCarthy. — That line had not then been traced. 

The Lord Chancellor. — Yes, it had, up to the source of the Illinois, and 
returning up the Mississippi. I thought you explained that that meant that he 
pointed towards the source of the Illinois, and then he did not go back to the 

* This is not apparent on the evidence. 4. reference to the treaty shews that the term occars in that 
instrument, in different connections, several times, and is used in the Fense of embracing all the paxti of or 
appertaining to the particular country : '* Acadia . . with all its depeodenciee," " Canada, with all its. 
dependencies," ** Florida [etc.], and . . everything that depends on " it. 
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main current of the Mississippi, but he followed at a distance the course of the 
Mississippi, along the watershed, so as to draw his line on the watershed dividing 
the waters which fell into the St. Lawrence system from the waters which fell 
into the Mississippi system. 

Mr. McCarthy. — -That is what I cannot see now by looking at the map. I 
-do not mean that map [the Ontario boundary map of 1884], hut the map [the 
Foreign Office map] which is before your Lordships. 

The Lord Chancellor. — But I want to understand this to which you refer. 
To me it seems that, " Take all the north, take all the north," means all that is 
north of that line, beyond the Illinois, so to go to England, and all that is south 
of it to France ; and it is evident that the treaty did not proceed on that footing. 

Mr. McCarthy. — Quite so. The treaty proceeded on quite different consid- 
erations. I am speaking now about Canada. Now, if your Lordships will look 
at the map before you, you will find where the source of the Illinois is. It is the 
southern part of Lake Michigan. That is the first thing. He says : 

'* Here is the Illinois. Then he replied that the Illinois had been contested by 
the two governors, but that it had been decided they should belong to Louisiana, 
upon which 1 took a pencil out of my pocket and resting my elbows on the map, 
while M. de Yaudreuil stood beside me, I asked him, shewing him the north of the 
Mississippi, if the line passed that. And he having said, Yes, I marked the points 
from the source o( the Illinois, returning up the Mississippi, and Asking him once again 
if 1 marked cjrrectly, he answered me in these words (he M. le Marquis de Vaudreuil 
having his eyes fixed upon the map), * Take all the north, take all the north.' Then I 
pointed to Red Lake" — 

that is, having been told about the Red Lake, he points to the Red Lake, which 
is a tremendous distance north of the source of the Illinois — 

— '* which seemed to me the natural limit, without his making the slightest objec- 
tion, after which I returned on the other side of the Illinois, and not fancying that 
LDio could even be contested, I said to him, Here we undoubtedly take the month 
of the Wabache." 

The Lord Chancellor. — That means naturally to the west, because the 
tracing is continued. 

Mr. McCarthy. — No, ray Lord, he is speaking of the Ohio, which he says 
could not even be contested. "After which I returned on the other side of the 
Illinois, and not fancying that Loio could even be contested " — the Ohio is of 
course a long way to the south-oast of the point that he was at, enormously 
to the south-east ; then he says, " I said to him, Here we undoubtedly take the 
mouth of the Wabache, and putting my pencil on the confluence of the Loio and 
the Mississippi," — up to this time he had made no iSracing :* he had put his pencil 
on the Illinois, then on the Red Lake, and now he takes his pencil and traces : 
and where does he* start from ? — "And putting my pencil on the confluence of 
the Loio and the Mississippi, I traced a line again coming up this first river " — 
that is the Ohio — " and the Wabache," — he goes up the Ohio until he strikes the 
Wabache — " and joining the point where 1 had commenced, at the source of the 
Illinois." If, your Lordships, we follow up the Ohio and Wabache, then the 
Wabache to its source, then joining the point at the Illinois, you will have that 
line exactly, as far as that goes. Then what follows afterwards fhews quite 
clearly, as I venture to submit, that that is so : " This line through its diflerent 

*Ab re^^ards the section between Red Lake and the source of the lUiBois, if no tracing had been made 
up to this time, Haldimand'^ letter shews that it was not made afterwards, the subsequent tracing extend- 
ing from the mouth of the Ohio, up the Wabash, and fron the Wabash to the bource of the Illinois, only. 
See anU^ p. l?-!, note f. 
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windings, though made off-hand, still gave him plenty of time," and so on. The 
rest I have read and I need not repeat it. 

Then the subsequent correspondence, I think, plainly indicates that. If your 
Lordships will turn to page 521, you will find that that is the French view, at 
line 26 : 

" Thirdly, That the limits of Canada, with regard to Louisiana, shall be clearly 
and firmly established, as well as those of Louisiana and Virginia, in such manner 
that after the execution of peace there may be no more difficulties between the two 
nations on the interpretation of the limits relative to Canada or the other possessions 
of England. '* 

Then if you will follow that to the next page — at the foot of the next page — the 
British answer is given . 

'*His Britannic Majesty will never recede from the entire and total cession, on the part 
of France, without any new limits, or any exception whatever, of all Canada, with its 
appurtenances, and His Majesty will never relax with regard to the full and complete 
cession on the part of France, of the Isle of Cape Breton,'* 

and so on. I need not follow that further. Then at page 523 : 

** With respect to fixing the limits of Louisiana with regard to Canada, or the English 
possessions situate on the Ohio, as also on the side of Virginia, it never can be allowed 
that whatever does not, belong to Canada shall appertain to Louisiana, nor that the 
boundaries of the last province shall extend to Virginia, or to the British possessions on 
the borders of the Ohio ; the nations and countries which lie intermediate, and which 
form the true barriers betwe<}n the aforesaid provinces, not being proper on any account 
to be directly or by necessary consequence ceded to France, even admitting them to be 
included in the limits of Louisiana.'' 

To that statement the French replied in the next document, and if your Lordship 
will look ac paragraph 1, you will see : 

^' The King consents to cede Canada to England in the most extensive form, as specified 
in the Memorial of Propositions, but His Majesty will not recede from the conditions which 
he has annexed to the said Memorial relative to the Catholic Religion, and to the power, 
facility and liberty of emigration for the ancient subjects of the King," 

and so on. That is all appertaining to this point. Then paragraph 2 is : 

" The King has in no part of his Memorial of Propositions affirmed that all which did 
not belong to Canada appertained to Louisiana ; it is even difficult to conceive such an 
assertion could be advanced. France on the contrary demands that the intermediate 
nations between Canada and Louisiana, as also between Virginia and Louisiana, shall be 
considered as neutral nations, independent of the sovereignty of the two crowns, and 
serve as a barrier between them. If the English Minister would have attended to the 
instructions of M. Bussy on this subject, he would have seen that France agreed with 
England as to this proposition." 

Then Mr. Pitt gave an indignant answer, about the interference between England 
and other nations, which need not be read with reference to this point. I go on 
then to page 524, where the British Minister delivers an ultimatum to Finance : 

" Article I. — The King will not desert his claim to the entire and total cession of all 
Canada, and its dependencies, without any limits or exceptions whatever, and likewise insists 
on the complete cession of the Island of Cape Breton, and of other islands in the Gulf 
and River St. Lawrence. Canada, according to the lines of its limits traced by the 
Marquis de Vaudreuil himself, when that governor surrendered the said province, by 
capitulation, to the British general. Sir J. Amherst, comprehends, on one side, the Lakes 
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Huron, Michigan and Superior, and the said line drawn to Red Lake " — that is, it takes 
in the watershed of those three lakes — ** takes in, by a serpentine progress, the River 
Ouabachi, as far as its junction with the Ohio, and from thence extends itself along 
the latter river, as far, inchisively, as its influx into the Mississippi/' 

The Lord Chancellor. — But then that cannot be the line here, because this 
line is prolonged to the confluence between the Ohio and Mississippi. 

Mr. McCarthy.— So it is, my Lord. 

Lord Aberdare. — These are discussions in 1761, three years before the final 
treaty. 

Mr. McCarthy. — Yes, my Lord. 

The Lord Chancellor. — These documents represent some conferences which 
took place in 1759 ? 

Mr. McCarthy. — Yes, or rather subsequent to 1759. 

The Lord Chancellor. — I thought you said they were in 1759. 

Mr. McCarthy. — The capitulation was in 1759, and then from 1759 to 1763 
they were endeavouring to make the treaty. 

The Lord Chancellor. — This document W6is sent by General Amherst to 
Mr. Pitt in October, 1760. You were, I thought, suggesting that it originated in 
conversations which were held in 1759. That may be possibly right. 

Mr. McCarthy. — So I do, my Lord. 

The Lord Chancellor. — Then, that being so, I point out that the tracing- 
referred to in this letter to Mr. Stanley, at page 524, cannot be the same, because 
that represents the River Wabash as taken into what was to be ceded to Great 
Britain, as far as its junction with the Ohio. 

Mr. McCarthy. — So it does, my Lord, exactly. That is the course which is 
marked on that map. 

The Lord Chancellor. — Yes, I see. The Wabash is a separate name, and 
then the Ohio comes in. 

Mr. McCarthy. — Yes. Then, my Lord, it follows down, you see, to the 
confluence of the Ohio and the Mississippi. Well, the only object of that was to 
settle this question as to what it was which is called upon the map [the Ontario 
boundm^ map of J 884] "Territory claimed by both England and France prior to 
the surrender of Canada," marked on the map before your Lordships. It was 
in order to settle that dispute. Then, Article 2 is : 

" As to what respects the line to bedrawD from Rio Perdido, as contained in the note 
remitted by M. Bussy, of the 18th of this month, with regard to the limits of Louisiana, 
His Majesty is obliged to reject so imexpected a proposition as by no means admissible, in 
two respects." 

Now I should like to point out that that proposition of the t'rench, has aa 
many of these things have, a two-fold bearing. 

The Lord Chancellor. — At this time, as I understand it, it was not proposed 
to cede ad Tnedium JUwrn — to the Mississippi. 

Mr. McCarthy. — No. If your Lordships will look at page 43 of the Joint 
Appendix, you will see the proposition made, to which the answer I am about to 
read is given — at line 33 or thereabouts. 

Mr. Mowat. — That is in your Case. 

Mr. McCarthy. — Yes it is, but it is a correct^quotation. We have copied it 
into the Case in full. This is the proposition to which the reply was made on the 
other page, which I will read in a moment : 

''To fix the limits of Louisiana towards the English colonies and Canada, a line should 
he drawn which will extend from Rio Perdido, between the Bay of Mobile and that of 
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Pensacola, passing by Fort Toulouse in the Alibamous, and which, being prolonged by 
the western point of Lake Erie, will enclose the River of the Miamis, and by the eastern 
extremity of Lake Huron will go and meet the high lands on the side of Hudson's Bay.*' 

This is the French proposition. 

Sir Robert Collier. — That is the French proposition, to go and meet the 
high lands on the side of Hudson's Bay. 

Mr. McCarthy. — Yes. 

Sir Robert Collier. — Then you will observe that is answered by us at page 
524. 

Mr. McCarthy. — Yes, I am going to read the answer in a moment. The 
French were claiming that that should be the limit of Canada. 

The Lord Chancellor. — This is the same passage which you readjust now. 

Mr. McCarthy. — No, I have not read this before. It is not the same. 

The Lord Chancellor — It follows it, I think, exactly. It seems to be the 
same passage which you read just now, on page 524. 

Sir Robert Collier. — It is a little further down : 

** Because the said line " — that is the line now spoken of — *' under colour of fixing the 
limits of Louisiana, annexes vast countries to that province, which, with the commandiDg 
posts and forts, the Marquis de Vaudreuil has, by the most solemn capitulation, incontestably 
yielded into the possession of His Britannic Majesty, under the description of Canada." 

We contended for all that came under the description of Canada. 

Mr. McCarthy. — Yes, if I make myself clear to your Lordships, we were 
then contending for the line marked on the sketch before your Lordships, and 
they were contending for a line passing through the Lakes. 

The Lord Chancellor. — A great deal to the east. 

Mr. McCarthy. — Yes, my Lord, between Lake Huron and Lake Superior, at 
what is known as Sault Ste. Marie, and then to the height of land. I ask ^our 
Lordships to bear that in mind, because there the French themselves spoke of the 
height of land as the terminal point of the line which they desired at that date. 

Sir Robert Collier. — They say that they wanted Louisiana as large as it 
<;ould be, and Canada as small as it could be, but we do not agree to their view. 

Mr. McCarthy. — But we agreed to its definitely ending at Red Lake* at that 
time no doubt. Then 1 will follow on the correspondence, which shews plainly 
that, up to a certain point. 

Lord Aberdare. — You argued for all these contentions as a proof of what 
the actual limits were, whereas are not they rather a proof of what they wished 
to secure, and what they wished not to cede ? 

Mr. McCarthy. — No, my Lord. For my part, I am willing to concede that in 
this controversy the English claim was right, and that the watershed line was the 
true limit of Canada. What the French were trying to do, as it appears to me 
very clearly, at that time, was exactly what the British ministry accused them of 
attempting to do, namely, unfairly to cut down what had been ceded at Montreal. 

The Lord Chancellor. — That was settled afterwards. 

Mr. McCarthy. — That was settled afterwards — after the cession to Spain. 

The Lord Chancellor. — Then it strikes me that these previous communi- 
<;ations can have but very little bearing upon the construction of the Quebec Act, 

*Takine the Haldimand letter. Red Lake, as the supposed souroe of the Mississippi, wa« treated as 
the northerly point of the assumed line of division between Canada and Louisiana. Then, the vast tor- 
ritories to the noithward of that parallel, or of the northern watershed of the Missouri— whose southern 
l3oundary ran westward conterminously with the northern boundary of Louisiana a^ far as the Rocky 
Mountains— was claimed, and held, by France as a part of the Government of Canada. 
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because that was passed after the English Crown had acquired up to the Missis- 
sippi,* which at the time of these communications it was not contemplated that it 
would do.f 

Alr. McCarthy. — There is no doubt, my Lord, that I have to meet that 
point, and I propose to do it My only object, so far, is, with all deference to 
your Lordships, and it does appear to me to be important, to shew where New 
France ended, because it was never contended — it was not contended by either of 
my learned friends — that beyond New France the Province of Quebec wentj 
It was to continue to the French people their French rights. I have to meet 
some of the points which of course naturally suggest themselves as to that point. 

The Lord Chancellor. — It would seem pretty clear that Canada, as defined 
by this map, would have included the whole of the country which has been 
awarded to Ontario by the award, so far as it is bounded to the south by the 
present United States territory. 

Mr. McCarthy. — No, my Lord. 

The Lord Chancellor. — Red Lake is to the west 

Mr. McCarthy. — Yes, my Lord, it goes as far north, but what we say is that 
Canada did not go further north than to Red Lake. 

The Lord Chancellor. — There is nothing whatever in these letters, or in these 
dosuments, which suggest it ; I should say rather the reverse. The word Canada is 
written there [pointing on the tracing], and I should imagine that everything 
to the north is Canada, till you get to something beyond Canada. 

Lord Aberdare. — That discussion seems to have been as to ihe line of limi-^ 
tation between Louisiana and Canada. 

The Lord Chancellor — Or at all- events, as between the territories of 
France and England, as then contemplated. It appears to me evident that thi& 
tracing is drawn on the principle of following the watershed ; but it ascribes to 
Canada everything to the north, including anything that is now in dispute on the 
southern boundary. 

Mr. McCarthy. — Perhaps if your Lordships would allow me to deal with a 
very celebrated gentleman's opinion at this stage of the ease, it would assist your 
Lordships. I refer to Sir Travcrs Twiss, who has had a good deal to do with 
these matters, and who speaks of that question. 

Sir Robert Collier. — I do not think you can read that usefully to us. 

The Lord Chancellor. — You can only read it as a part of your argument. 

Mr. McCarthy. — Yes, that is all I propose to do, but he puts it far better 
than I can hope to do. It is at pages 210 and 211 of his book on the 
Oregon question. " This last lake." he is speaking of Lake Travers which i& 
pretty much in the same neighbourhood as the Red Lake, " this last lake would 
have been the extreme southern limit, in about 45° 40'.'* 

Lord Aberdare. — But the southern limits of what ? 

Mr. McCarthy. — He is now speaking of this particular part of Hudson's Bay, 

Sir Robert Collier. — Is this an opinion ? 

Mr. McCarthy. — Yes, a discussion and opinion given on this question. 

The Lord Chancellor. — I am not sure that we ought to allow it to be referred 
to, because it is only an argument. 

Mr. McCarthy. — He gives his reasons for it. 

*See anU, p. 175, note*. 

f If England adhered to the Haldimand view of the capitulation, it appears to have been in contem- 
plation to acquire up to the Mississippi, from the Illinois northwards. See ante, p. 174, notet. 

X In this counsel is under a misapprehension, for the contention on behalf of Ontario was, clearly^ that 
the Province of Quebec embraced certain territories excluded from the capitulation of Montreal, but ceded 
under the Treaty of 1763. See ante, p. 175, note *. 

Digitized by VjOOQIC 



ARGUMENT OF MR. MCCARTHY, Q.C., re QUESTION OF BOUNDARY : 



The Lord Chancellor. — You may give your reasons for any conclusions 
which you wish to submit. I think on the whole we had better know nothing 
of Sir T. Twiss' opinions. 

Sir Montague Smith. — If they are good arguments, you may use them. 

Mr. McCarthy. — I thought perhaps the argumeat would coma with very much 
more force from a gentleman like Sir T. Twiss, who knows more about international 
<luestions than I do. But the effect of the contention is this, that this was the 
northern boundary of New France, and the southern boundary of the Hudson's 
Bay territory, or what was English then. Certainly, the claim made by the 
English in those days was to what wa)s comprised in the charter granted to the 
Hudson's Bay Company, and the effect of that would be to carry it to a line 
between the Hudson's Bay waters and the St, Lawrence system. Now, follow- 
ing that on, this discussion appears to have not ended in anything. When the 
•discussion ends, we do not find that the English obtained the consent of the 
French to the acceptance of their views ; nor, on the other hand, do we find that 
the French induced the English to waive their claim. Then there is a certain 
lapse, and the negotiations cannot be procured. In the end, we find the treaty, 
ceding Canada and its dependencies, and, for the purpose of fixing a limitary line, 
not merely for this country but for the whole continent, they take the line of the 
Mississippi. We do not say by that, nor did France say by that treaty, there- 
fore the line of the Mississippi is the westerly limit of New France. All France 
flays is : We give up all claim (having already ceded on the west side to Spain, 
and practically having no claim left) which we might have made to the inter- 
mediate country which was in dispute between us * 

Now comes the Quebec Act. That Act has been read already once or twice, 
but perhaps it will be convenient if I give your Lordships the page : page 86G is 
where it is to be found. Now the contention which I advance is, following to a cer- 
tain extent the argument of my learned friends on the other side, that the intention 
was, by this Quebec Act. to take in. what had been the province or country of 
New France or Canada, and I agree also with my learned friend who last 
addressed your Lordships, that those were equivalent or interchangeable terms. 
The boundary then goes down to the very point marked upon this sketch : to the 
confltience of the Ohio and Mississippi Rivers. That very point marked on the 
sketch which I handed up to your Lordships, is the south-western extremity of 
the line marked down by the Act. The difficulty arises in finding out what the 
western limit was. My contention is, that from that definite point the Act of 
Pai-liament says, a line due north to the Hudson's Bay territories— not due north 
but northwards. 

Lord Aberdare. — First of all it says: "along the bank of the said river." 

Mr. McCarthy. — Yes, first of all, " along the bank of the " Ohio. 

Lord Aberdare. — "To the banks of the Mississippi." 

Mr. McCarthy.—"" To the banks of the Mississippi," 

Lord Aberdare. — " And northward, along the banks of the Mississippi," we 
must take it to be. 

Mr. McCarthy. — No ; that is just where the difference comes in. 

Lord Aberdare. — That is clear, I should think, beyond controversy, in the 
commission to Sir Guy Carleton, which is a contemporaneous document, and must 
shew how this was acted upon. 



* There was no question of any intermediate country in diapnte between them which in any way 
touched the tract, between the due north line and the line of the Miawissippi, in controversy on the present 
reference. 
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Mr. McCarthy. — Undoubtedly. 

The Lord Chancellor. — And surely if there were sufficient ambiguity about 
it to admit of that construction, you cannot escape from the conclusion that they 
were rightly construed. 

Lord Aberdare. — How was this construed immediately afterwards in the 
descriptions given in the commissions, when everything was fresh ? 

Mr. McCarthy. — I will say a word about that presently. My present con- 
tention is this, that if the Act of Parliament is plain and unambiguous, having 
learned the geography of the country, and having ascertained where these French 
settlements and colonies were, that is all that we are entitled to know in reading the 
Act of Parliament. You are bound to know and to take judicial cognizance of 
tho geographical position of, and where all the colonies and settlements of New 
France referred to in the recital were. But having known that, then I take it 
that we have got to look within the four corners of the Act of Parliament, and if 
there is no ambiguity in the expression then I submit that that Act of Parlia- 
ment must govern the question. 

The Lord Chancellor. — Of course you are quite right, if there is no ambi- 
guity in the expressions : nothing which can reasonably bear more than the sense 
which you seek to impose upon it. That is the general rule undoubtedly ; but 
can that possibly be maintained here ? 

Mr. McCarthy. — That is what I am going to endeavour to argue before your 
Lordships. 

The Lord Chancellor. — ^You will observe, it is not to the confluence of the 
two streams, but "to the banks of the Mississippi." 

Mr. McCarthy. — Now, the first point which presents any ambiguity is, that in 
the earlier part of the statute it has been precise in following the bank of the 
Ohio. 

The Lord Chancellor. — Yes, that is so in several places, and perhaps that 
has a bearing against you, as it appears to me. 

Mr. McCarthy. — I thought it was the other way. I submit, with all defer- 
ence, it has the other bearing, because, when they intended it to follow the bank 
of the stream, we have here the legislature speaking in unmistakeable language, 
but when they come to this point, if the construction of the other side is the 
correct one, we see no explanation of why it should not have said " following the 
bank of the Mississippi." 

Lord Aberdare. — It does not say bank of the Mississippi, but ** banks of the 
Mississippi,*' as if it meant the whole of the entire banks of the river. 

The Lord Chancellor. — You read " the bank " as if it was the point of 
confluence. 

Mr. McCarthy. — Yes, your Lordships will see at that time it was only one 
bank that the English had. 

Lord Aberdare. — It is only one bank of the Mississippi that they claimed. 
They had only talked about the bank hitherto, but when they speak about the Mis- 
sissippi they speak of the banks. 

Mr. McCarthy. — They could not have meant the banks, because that would 
have involved crossing the stream, and the}' have no right to cross the stream. 

Lord Aberdare. — No, they cannot have meant that, and therefore there 
must be another interpretation, and the other interpretation is that it means 
the continuous bank of the whole river. 

Mr. McCarthy. — The British legislature is only legislating with regard to 
the British line, not with regard to the other bank which is the French line. 
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That word " banks " is either a clerical error, or it can only be construed as 
being the bank * 

Sir Montague Smith. — You mean that the insertion of the word is a clerical 
error ? 

Mr. McCarthy. — Yes, possibly. 

Sir Montague Smith. — You construe " northward '* to be " due north ? " 

Mr. McCarthy. — Yes. 

Sir Montague Smith. — Is it not capable of two meanings, due north or 
northerly ? 

Sir Robert Collier. — The Chief Justice declared that "northward" meant 
the same as " due north." 

Mr. McCarthy. — If the word was " due north " there would be no room for 
doubt. 

Sir Montague Smith — " Northward " may mean due north, or in a northerly 
direction. Then is there not an ambiguity to be got over ? 

Mr. McCarthy. — Not an ambiguity with regard to the meaning of the word, 
but with regard to the lie of the ground. 

Sir Montague Smith. — There is a latent ambiguit}\ 

Sir Robert Collier. — Supposing it had said, "along the bank of the said 
river westward to the banks of the Mississippi, and following those banks north- 
ward to the southern boundary of the territory " — you can hardly deny that it is 
capable of being so read. 

Mr. McCarthy. — That is my contention ; and I will point out to your Lord- 
ship the difficulties which I see in applying the construction which your Lordship 
has just suggested. The sources of the Mississippi were not then known, but on . 
this map of MitchelFs the source of the Mississippi is supposed to be in latitude 
50, longitude 106. Now I will ask your Lordships to look at that on the map. 

Sir Robert Collier. — That would take it above the Lake of the Woods. 

Mr. McCarthy. — Here is a note on the map which I will read : 

**The bead of the Mississippi is not yet known. It is supposed to arise about the 
50th de-^ree of latitude, and western bounds of this map, beyond which North America 
extends nigh as far westward as it does to the eastward by all accounts." 

Sir Robert Collier. — It will take it to the Lake of the Woods. • 

Mr. McCarthy. — That is where they are supposed to be. I am going to 
point out that I doubt very much whether in those days that would be a reason- 
able construction. I am pointing out what appears to me to be the difficulties in 
following the Mississippi, because of course the legislature did not stop short in 
its definition where the Mississippi was known. If that was the proper construc- 
tion, the Mississippi must be followed up to its sources, and from those sources to 
the Hudson's Bay territory. On this map it is marked as on the line of 50*^, and 
as far west as 106^. 

Sir Robert Collier. — What map are you on now ? 

Mr. McCarthy. — I am on Mitcheirs map. I have read that frum Mitchell's 
map. If your Lordship will look on that, you will see where that point is. What 
it says upon Mitchell's map is this : " The head of the Mississippi is not yet known. 
It is supposed to arise about the 50th degree of latitude, and western bounds of 

•Ontario ehewed that the word ** banks " was m the ori^^inal bill, and had reference therein to the 
extension of the whole territory of Quebec ** westward to the banks of the Mississippi." See anle, p. 42, 
note ; pos^, p. 186, notef. But even taking the term ^'westward " asapplicable to the prolongation of a line, 
the word '* banks " would be susceptible, not only of the interpretation put upon it by Lord Aberdare, but 
also of that furnished by the fact, pointed out further on, that the navigation of the river, '* in its whole 
breadth and length," was, under the Treaty of 1763, miMle free to the subjects of Great Britain, the British 
interest extending thus to both the easterly and the westerly bank. 
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this map/' The western bounds of this map go to near 106^. That was in 1755 ; 
the Act of Parliament was in 1774. 

The Lord Chancellor. — Very probably, some such idea was in the mindfi 
of those who drew this Act of Parliament, because, if you are going alonsf the 
banks of the Mississippi northwards to the southern boundary, that would be 
perfectly accurate if the Mississippi rises within the Hudson's Bay territory. 

Mr. McCarthy. — What strikes me, my Lord, if I may be permitted to say 
so, about that, is this: If your Lordship will look at the map at that particular 
point, it is quite evident, I think, that at that date the Hudson's Brty territory 
could hardly be known to extend so far. Mitchell's map, which has been referred 
to for other matters, would seem to shew Hudson's Bay did not go as far west as 
that territory under the charter. I tKink the line on Mitchell's map is the line 
that went to Split Lake, and if it went to Split Lake, this is several degrees west 
of Split Lake. The height of land boundary on Mitchell's map is the height of 
land which goes to Split Lake. 

Lord Aberdare. — You would argue that when they used the words '* the 
head of the Mississippi," they knew at any rate that the sources of the Mississippi 
must be on the other side of the height of land. 

Mr. McCarthy. — Yes. 

Lord Aberdare. — Then, you find it rather more to the south than you 
expected ? ' 

Mr. McCarthy. — Yes, and a good deal more to the east. 

Lord Aberdare. — According to you, you must not take it up to the 50th 
degree, where they supposed it to go — 

Mr. McCarthy. — I have not made myself clear. 

Lord Aberdare. — But you must take it to the watershed, and the watershed 
actually turns out to be very much to the south. 

Mr. McCarthy. — Yes. I am now speaking only as to the construction of 
the Act. We must look, in order to find the construction, at the knowledge of 
that day. and we must deal with it in recjard to that knowledge. At that ,day 
the source of the Mississippi was unknown, but the supposition was that it went 
as far to the west as 106*^, and as far north as 50^.* 

Sir Montague Smith. — Where is 106*^ ? 

Mr. McCarthy. — It is west of the whole thing jvltogether. It is within a 
very .short distance of the Rocky Mountains. My argument is that parliament 
would hardly intend to carry the country of Canada west to that point. If we 
follow that line, that is the conclusion, for two reasons : in the first place, it is going 
far west, as your Lordship will see, of Eed Lake, which is supposed to be the 
limit of Canada. 

Sir Robert Collier. — Very little to the west. 

*It can hardly be maintained that Mitchell's map of 1755 correctly represented the state of the geo- 
graphical knowledge of 1774, as respects the point under discussion. The Carte de TAmerique Septen- 
trionale. 1743, by the standard geographer Bellin, in Charlevoix' Histoire de la Nouvelle France, shews the 
source of the Mispis^ippi in about latitude 47^^, duo south of Lac des Bois. In the Memoires des Commis- 
saires du Roi et de ceux de Sa Majesty Britannique, Pari?, 1755-7, is a map, Cjktte d"s Pretentions des 
Anglois dans I'Amerique Septentrionale, on which the Mississippi is shewn a^ having it^ source in Lnc 
Rouge, about 2** south of the Lake of the Woods; on Jefferys Map of Canada and theNonh Part of 
Louisiana, contained in his History of the French Dominions in North and South America, Loudon, 1760, 
an affluent of the Mississippi issues from Red [jake or Missis icaigan, the sources of the main branch being 
Mmost due south of the Lake of the Woods; and in his Chart of the Atlantic Ocean, with the British, 
French and Spanish settlements, (about 1763), the sources of the river bear the same relation to the Lake 
of the Woods. With this agree three other maps, jiubli-jhed in the same year ; and Bonne's Partie de 
TAmerique Septentrionale, of 1773, shows the sources in nearly th air true p9ntion in reference to the Lake 
of the Woods. (Oot. App. 118-121, 123). The French, through their explorers and missionaries had this 
knowledee from an ear^y date, but it must be confessed that it was not alwj^ys correctly represented upon 
th«ir published maps. 
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The Lo^D Chancellor,— You are reading the Act of Parliament by that 
map. That map is very useful for some purposes, but hardly for that. Though 
the map may be very useful for some purposes, it hardly can be read iato the 
Act of Parliament. 

Mr. McCarthy. — What I mean is, if we want to find out what was meant 
at the time, we must see what the consequence, in the eye of Parliament, would 
be in following that reading. 

The Lord Chancellor. — If you were to follow the banks of the Mississippi, 
the framers of the Act believed they would be led along these banks till you 
reached the southern boundary of the Hudson's Bay territory.* More than that 
it seems to me, you cannot get from it. 

Mr. McCarthy. — If that is so, it gives to the Hudson's Bay territory very 
great western extension according to the view of that day. That was the diffi- 
culty which appeared to me in taking that construction. Your Lordship will see,, 
the Hudson's Bay Compcuiy had not penetrated to that extent westward at that 
time, and although it may have been known there was a watershed to the Hud^ 
son's Bay, still the other side can hardly blow hot and cold. They can hardly 
say the Mississippi was to be followed, and yet the Hudson's Bay territory could 
not have been reached by that north line.f Your Lordship will see where the 
height of land to Split Lake is. I do not know about the Enplish knowledge, 
but in the French maps the height of land is marked down — and as far as Lake 
Superior — with marvellous correctness. 

The Lord Chancellor. — As far as Lake Superior, likely enough. 

Mr. McCarthy. — And other maps, to which reference has been made also, 
shew that there was a height of land, which I have spoken of already, which 
went to Split Lake. It may be quite possible that was the height of land, at the 
time, which was supposed to bound the Hudson's Bay territory. If so, it would 
be absurd to follow the Mississippi up to its source, and north to the Hudson's 
Bay territory.:|: 

Sir Robert Collier. — Nothing at all is said in the Act about north of the 
height of land. 

Mr. McCarthy. — Now, my Lord, I will point out very briefly what I have to 
say with regard to this question, which will be more fully dealt with by my 
learned friend. I will not go into it in grea;t detail. 

The chief settlements — except three or four — were east of the due north 
line. The French colonies and settlements were at Detriot, Michillimackinac, 
Sault Ste. Marie, Fort Miamis, Viucennes and other places. Numbers and num- 
bers of them, which will be pointed out more in detail, were all east of this due 
north line, except three or four settlements upon the Mississippi, planted there at 
the time Le Sueur ascended the Mississippi. The inhabitants of these, as the histori- 

*See, as to the intentioa of the framers of the Act, p. 42 antc^ text and note, 

tThe argument on behalf of Ontario, upon the Quebec Act, relative to this point, was that the word 
*' northward" had reference, not to the prolongation of a line, which the grammatical construction would 
not admit of, but to the extension, in that direction, of the whole territory dealt with, as shewn by the 
historj^ of the fj.v^sage of the Biil through Parliame.nt, as if the Act read : **All the territories, isla-ids and 
countries in North America, belonging to the Crown of Great Britain, bounded on the south by a line . . 
[and extending] westward to the binka of the Mississippi, and northward to tlie southern boundary of the 
territory granted to the Merchants Adventurers of England trading to Hudson's Bay," (see ante, p. 42, 
note, and p. 34. note) ; that even if this view was not to prevail, the language of the Act did not neces- 
sarily require that the Hudsou's Bay Company's territory should be met with at the source of the Missis- 
sippi ; and that, in any event, the line from that ascertained point— whether drawa due north, northward 
by a natural boundary, or deflected to embrace the French posts of the North- West —must, since, and by 
f :)rce of, the orders in council, proclamation, and statute of 1791, and the subsequent commissions, be so 
drawn as to reach the "boundary line "—that is *'the shore "—of Hudson's Bay. 

:}:Not at all abiurd, for a line drawn due north from the actual oource of the Mississippi would 
intersect this particular height of Ian J at about the sources of the Severn and Berens rivers. 
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<jal accounts of the day prove, veiy naturally, on the occasion of the treaty being 
published, abandoned their homes and what had formerly been their country, and 
Avent to the west bank of the river and founded the present city of St. Louis.* 

Lord Aberdare. — What importance do you attach to those numerous forts 
-which had been founded to the west of this line ? 

Mr. McCarthy. — That comes in with reference to another point. Those were 
not, in any sense in which we should understand the term, posts or forts. These 
gentlemen that are spoken of undoubtedly did go there and establish temporary 
posts, but there were no settlements. They were really intended to help in the 
-discovery of the Western Sea The mission of these men. sent by France, was to 
find the Western Sea. They started at Fort William. They would have a fort 
liere and there, as steps on the journey they were making to the Western Sea. I 
will point that out, and prove it from the correspondence to which my learned 
friend has referred, but in the sense of their being settlements or colonies the word 
-could not be used. The whole number of men in the posts of the Western 
Sea, included under one post, are stated as seven in the document referred to, 
:from the Governor of the State of New York. 

Sir Robert Collier. — Seven for how many posts ? 

Mr. McCarthy. — For all these seven or eight posts.*!" 

Sir Robert Collier. — One man at each post. 

Mr. McCarthy. — They had been abandoned ; they were not posts.J When 
the cession took place, Detroit, Sault Ste. Marie and Michillimackinac were all de- 

* All the settlements of the IllinoiR country— with perhaps one exception, that of a Rmall aettlement 
-on the right bank of the Wabash— were to the west of the due north line, and, notwithstanding a consider- 
able emigration to the other side of the Mississippi, contained a larger French population at the time of 
passing the Quebec Act than several of those named in the text combined. (Mills, p. 95.) In 1773, the 
inhabi^nts were agitating for a separate form of civil government, as to wnich Lord I)artmouth, the 
Secretary of State, wrote : " Some form of government seems esiientially necessary ; and though I cannot 
think that a civil establishment independent of any other of the King's colonies ought to be adopted, yet I 
venture to assure you that the interests ot His Majesty's new subjects there will not be neglected." ^ (Joint 
App. 363.) This promise was fulfilled when their interests were comprehended in the Act of 1774 ; in 1775, 
A Lieutenant-Governor of the " Illinois District, in our Province of Quebec " was appointed by Imperial 
Commission ; and under the Royal Instructions to Governor-Greneral Garleton, of the same year, a local 
•court of justice, of inferior civil and criminal jurisdiction, was established, in addition to the courts for 
the province at large. The Lieutenant-Governor of the Illinois was commanded to obey such orders as he 
miflrbt receive from the Governor-General, and his salary, with the salaries of the local judge, the 
assistant jadge or assessor, and the sheriff, were made charcreable upon the revenues of Quebec. (Joint 
App. 605-6, 3if>3, 379 81.) And besides the settlements of the Illinoii», there were also, to the west of the 
•due north line, Prairie du Chien, St. Antoine, and other posts of the Upper Mississippi (Prairie du Chien 
Alone contained a French population of 500 at the time of its surrender), Ghagouamigon, Kamanistiquia, 
juid the posts of the North- West. 

t Col. de Bougainville, who served in Canada through the war which ended in its capitulation, is 
the best and unquestioned authority on this subject, and he says of these very forts, that eich was 
trusted, generally, to the care of one or two officers, seven or eight soldiers, and eighty engages Carta- 
dUns, or about ninety men, making an aggregate force of over six hundred at that date. He shews that 
this Post of the Western Sea, as the forts of the North -West, with their dependent territory, were collect- 
ively called, was held in possession, and for purposes of commerce, but that it was of importance also for two 
-other reasons, viz., that from it the English of Hudson's Bay csuld be watched, and the discovery of the 
Western Sea might be accomplished. Of Fort des Prairies on the Upper Saskatchewan, the most remote 
of the seven forts of the North- West enumerated by him. he says it was farmed to its commandant with a 
fourth interest in its trade, for a consideration of eight thousand francs, and that b«)sides a large fur trade, 
it had a considerable traffic in slaves— Rouges or Panis. (See anUy p. 91, note.) After the cession of 
Canada, many of these forts remained in possession of the trading associations which subsequently became 
\mited as the North- West Company, and among them Fort des Prairies, which U described in 1776 as having 
■*' usually from fifty to eighty men for its defence." (Henry's Travels, quoted in Ontario App. p. 52.) 

'I he misapprehension of counsel was upon the despatch of Governor Carleton —not of tne Governor of 
New York -of 1768, quoted ante, pp. 82-4, which had reference to the year 1754 : " The annexed return of 
the French posts, of the troops for the protection of trade, with the number of canoes sent up, in the year 
1754, shews," etc. The return— relating and professinar to i elate to regular troops only — gives one officer, 
two sergeants, and four soldiers for each fort of the North- West, but makes, of course, no mention of the 
. -engages, indispensable at every post not exclunvely military. (Joint App. 611.) 

t The evidence is that they were posts, and that they were not abandoned but were held by France 
until the Conquest. They could not have been abandoned in 1754, the time treated of by Gov. Oarleton» 
{ante, pp. 82-4), nor in 1757, when Bougainville wrote, {aiUc, p 94, note ; supra, note f), nor in 1761, whfcn 
Jefferys' account of them was published, (ante, pp. 143-4). 
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livered up to the King, and, after thte Treaty, the posts upon the Mississippi ; but 
no one ever heard theie was ever a surrender of these so-called posts and forts in 
what we now call the Hudson's Bay territory. Therefore, if we want to give a 
meaning to the Act, which of course the recital is entitled to, and we want to find 
what colonies and settlements were to be brought in, and to which a civil govern- 
ment was to be given, and that a French one, we do find all the settlements be- 
longing properly to France. The other alternative, and of course it is not free 
from doubt, is to leave these posts upon the Mississippi, such as Caskaskias, Fort 
de Chartres, Cahokias — these three posts and small settlements about them — 
without any civil government. The answer which I make to that, vith a good 
deal of confidence, is : Was it intended by the British Parliament that from the 
Wabash, where Vincennes is, all that intermediate country, which now forms the 
great state of Illinois, and beyond the great state of Illinois, was to be brought 
in under the French law and made a French settlement ? Of course, all these three 
or four small settlements which were there were being deserted by the people going^ 
to the French side of the river, because although ceded to Spain ia 1762, that ces- 
sion did not become known for three or four years afterward 3. That is the proposi- 
tion on the facts.* Then, if your Lordships will look at the map, I concede that 
what Sir Montague Smith has said is perfectly true, namely, that " northward " 
may mean due north, or in a northerly direction. We have to look at what had 
to be reached. The Hudson's Bay territory had to be reached, and, more especially 
looking at Mitchell's map, it would be more reasonable to take the Illinois as the 
north line than the Mississippi. To go by the Mississippi to the junction of 
the Illinois and follow the Illinois would be a far more reasonable construction 
in those days of the " northward " line, if the words due north do not apply to it. 
That would have equally reached the Hudson's Bay territory. It would have 
reached it in a much more natural course, and would be much less to the north-west 
than the Mississippi as then understood, or even as it exists, would be 

Sir Montague Smith. — Do you contend now for the due north line on this 
map ? 

Mr. McCarthy. — Yes. My argument is this. The more difficulty you have- 
as to whether you are to bend to the east or the west in order to get to the Hud- 
son's Bay territory, the more certain it becomes that you must follow the due 
north line. I say that the map, and its history, and the circumstances I have 
mentioned, indicate, as I venture to say (with some clearness to 3^our Lordships I 
trust), that it would be more in accordance with what we can assume to have been 
in the contemplation of the British Parliament at that time, to have followed the 
course of the Illinais than it would be to bend to the north-west and follow the 
course of the Mississippi. What then is left ? Is there any other left except the 
line solemnly determined by the Court of the Queen's Bench, in 1818, as the proper 
boundary, that is, the due north line ? I suppose it would be hardly fair to commit 
the Chief Justice to the report of the case, which may not be full. This would be 
a reasonable construction to put upon the language. If it would be a shorter line 
to take the due north line to Hudson's Bay, that would be a proper reason for 
following it. 

Sir Egbert Collier. — The due north line would be the shortest. 

Mr. McCarthy. — That is what I contend. It depends upon whether the 
Hudson's Bay is nearer that point than the other. You might reach the Hudson's 
Bay on the west line quicker than upon the due north. But for the present, I 
will leave that part of the subject, and come to what I contend on the second 
point. 

*<3ee antCj p. 187, n'ite*. 
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The Lord Chancellor.— Your second proposition is that this line, which is 
•drawn direct to the confluence of the rivers, simply depends on what is the neces- 
sary and right construction of the words of the Quebec Act ? 
. Mr. McCarthy. — Yes. 

The Lord Chancellor. — You have nothing else in favor of it ? 

Mr. McCarthy. — All the circumstances I have endeavoured to point out are 
in favour of it. That is my contention. 

The Lord Chancellor. — I do not see it. But except those facts you have 
already referred to, there is no fact to shew an actual use, or enjoyment, or pos- 
session, or occupation, or government, coinciding with that line at any time. 

Mr. McCarthy. — I think there is nothing one way or the other, except that 
up to the height of land, at Fort William, the Province of Upper Canada extends 
abont 30 or 20 miles west of the line.* 

Now my second point is, assumin^^ the construction contended for on the 
other side is the proper one, and that the Mississippi has to be followed up, we 
will follow the course of the Mississippi up to Lake Itasca. Then, if I am right 
in apprehending what has already occurred, it seems to be conceded the pnly 
thing to do would be to go direct north to the Hudson's Bay territory.^ 

The Lord* Chancellor. — The Act of Parliament seems to be drawn on the 
supposition that by following the banks of the Mississippi you would get to the 
boundary line, and probably cross it. This is a mistake in fact — I suppose, on 
sound principle, you would then take the next point ? 

Mr. McCarthy. — I understand there is no dispute upon that. Then it 
becomes a most important question in this view to determine where is the 
southern boundary of the Hudson's Bay territory. Until we know that, we do 
not know where to stop with the north line. In regard to Hudson's Bay, the 
charter has been referred to, and I need not read it again. Our reading of the 
charter is, that the King, who had then, we say, unquestionably, according to 
history, been the discoverer of Hudson's Bay, and the adjoining territory, had 
what is known in international law es an inchoate right to preserve that by 
settlement.^ To the discoverers of this continent, or part of it, followed by settle- 
ment, the country, according to the arrangements made by the European nations, 
belonged. I will not trouble your Lordship with that, because I know that it is 
unnecessary. It is hardly necessary in an English court, or for an English 
counsel, to contend as to that pojnt with all these facts before us, though the 
French did strenuously urge the other view. At that date, what was the posses- 
sion of the Crown ? It had discovered, but it had not settled. The discovery 
gave it the right to perfect and complete its title, its acquisition of thii new 
territory by settlement ; but perad venture, somebody else — France — might have 
settled, and so in granting the charter, the King gives to the adventurers, as they 
were called, the Hudson's Bay, and all the territory draining§ into Hudson's Straits 

* There is the farther important fact, that in 1775, the year after Ihe passage of the Quebec Act, ** the 
lUinoiB District, incur Province of Qaebec," with ''its dependencies," was organized as a Lieutenancy, 
by Imperial Ooinmission and Royal Instruction, under the jurisdiction of the central government at Quebec, 
but with a Lieutenant-Grovemor, local courts of justice, etc. (See antCt pp. 134, note, and 187, note*). Detroit, 
Michiliimackinac, and other places, admittedly within the limits of Quebec, were respectively similarly 
organized, the same year. 

t See ante, p. 186, note f. 

^France claimed, and it was the contention of Ontario, that the circumstances were such that no such 
right could accrue to England ; that the French settled on the St. Lawrence, and founded Quebec, before 
any of thb English voyages relied upon in this connection took place, and proceeding from the St. Lawrence 
side, wece the first discoverers, and first occupants, of the territory, were, from the first, in the enjoyment 
of its trade and in friendly alliance with its native inhabitants, and, moreover, made a disposition of it, by 
Charter, some 40 or 60 years before the Charter to the Hudson's Bay Company was graited. See appendix 
B, hereto. 



§ The charter containH no such words. 
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and Bay, except such portion of that territory as was then actually possessed hy 
any other Christian people ; and the question is, was there any actually possessed 
by any other Christian people at that time. Upon that, also, the facts are hardly 
in dispute. The French claim that they had been there, but if they had been 
there they had been there as discoverers, and as their so-called discovery was 
subsequent to the English, they took nothing by that ; they had not settled^ 
Now, there is not a shred of pretence set up in any of the evidence and documents- 
before your Lordships that, at that date, the French were in possession of any 
portion of territory which we say was granted by that charter to the Hudson & 
Bay Company.* So that, prima facie, and at all events as far as the Crown 
and people of England are concerned, that charter, of its own strength and force,, 
although not binding upon foreign powers, did give to the Hudson's Bay Com- 
pany all which on its face it purports to grant. This, I understand, is the differ- 
ence between the international view and the municipal view, so to speak. Muni- 
cipally speaking, that did give all it spoke of. It might be that as against a 
foreign country it only gave what it was in the power of the King to grant, but 
so far as the municipal law goes, so far as Great Britain is concerned, it did grant 
all which on its face it purports to grant."!" 

JNow, if I am right in that, that that was the effect of this grant — let us see 
what followed ; and I propose to divide my statement into three or four different 
periods of time, and to trouble your Lordships as little as possible with references,, 
though I have them all here. My first period of time I have now brought to a. 
close, and that is the date of the charter. The second period of time is from 1671 
to 1686 and during that time, but only commencing after 1680, the French were 
fighting (although peace at that time prevailed) with the English in Hudson* 
Bay, and in point of fact had captured all their forts but one. They had actually 
driven the English out of these forts, havihg come overland from Canada. They 
had succeeded in driving the English out of their forts, out of their positions, out 
of their settlements, and they had occupied them, and were then in possession of 
some of them. But I should have mentioned that during the early part of this 
period (and it has always been made a strong point in favour of the Hudson's 
Bay claims) the French acknowledged and acquiesced in the Hudson s Bay pos- 
sessions. They did not dispute it. So the claim has been put forward on behalf 
of the Hudson's Bay Company on two grounds, first, discovery and settlement, 
and secondly, acquiescence by the French,:^: who pretended to be equally 

* There is a mass of evidence in the several Appendices, whereon Ontario's contention in favour cf 
an adverse prior title and possession on the part of France is based. This is dealt with more fully pott ; 
but see appendix B hereto. 

tOntario claimed that either there was no title that could interfere with the paramount title of France ;: 
or if it could be held that there had been any sort of title, or semblance of title, on the part of the company^ 
it had been destroyed by the combined effect of the French military successes and the terms of the Treaty 
of Neutrality and Treaty of Ryswick, and the consequent inability of the company to invoke any right 
of postliminy ; that the after acquirement of the territories by the Crown of Great Britain, as a 
result of wars and tieaties— the treaties of Utrecht and of Paris— could not be held to enure to the- 
benefit of the company, and the Crown, or the Parliament, as the case might bo, was free to dispose of 
them in enlarging the limits of (Quebec, or of Upper Canada (as actually happened), or otherwise, as it, 
might deem fit, without regard to any claims of the company. Further, as a naatter of argument, even if 
the Crown had chosen to still recognij'.e in the company a title to the soil, it wais competent for it— looking 
at the question as one of boundary merely— to place the territory within the limits of the Province, and to 
thus extend to it the provincial laws and government. In this connection it will be remembered that not- 
withstanding the charter, the Imperial Acts of 1803 and 1821 extended the jurisdiction of the Canadian 
courts to the admitted territories of the company, the latter Act also providing for the appointment htf the 
Crown of justices of the peace within the same territories, and for empowering any such justices, by com- 
mission under the Great Seal, "to sit and hold Courts ot Record for the trial of criminal offences and mis- 
demeanours, and also for civil causes." 

t Ontario shewed that there was no valid claim on the ground of either discovery or settlement, and 
that there was no evidence of such acquiescence. On the contrary, the evidence shewed a total denial of^ 
and armed resistance to, the company's pretensions, by the French. See appendix B hereto. 
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entitled, and undoubtedly for some years did not disturb, but rather were on 
good terms with the En^ijlish — there is some correspondence to shew that — during 
the time when Bailey was Governor of the Hudson's Bay Company. Not to 
delay your Lordship I will put in that afterwards. There is a document from the 
French — a correspondence with the Governor of Hudson's Bay — accjuiescing in his 
possession.* During that period, from 1680 to 1686, 1" say the English were very 
much disturbed, and then, in 1686, we have the Treaty of Neutrality, which forms, 
as it seems to me, the first proper line to stop at. The Treat}' of Neutrality is at 
page 544 of the Joint Appendix. The fourth clause, I think, is the important one.-f- 
Then, under that treaty commissioners were appointed, and an attempt was 
made to ascertain what was the proper line of demarcation between the French 
settlements in Canada and the Hudson's Bay, and they extended over a period 
until 1697, or rather they did not go so far as that, because war broke out before 
that. I think I can give your Lordship the date when that next war broke out. 
It was 1689—1686 .was the Treaty of Neutrality— 1689 was the date of the 
declaration of war. During this short period an attempt was made, as the corres- 
pondence which is put ia as part of the case shews, to settle the dispute which 
then existed between the two countries. I will trace it up historically to your 
Lordships. I do not know that very much really attaches to it. 

The Lord Chancellor. — Unless it tends to shew the southern boundary. 

Mr. McCarthy. — It shews the Hudson's Bay people were claiming what 
they have all along claimed, namely, that they were entitled to all the terri- 
tory drained by Hudson's Bay.:J: Then comes the Treaty of Ryswick§ following 
that. That was in 1697. They were left, to use their own words, *' the only 
mourners by the peace." That did to a certain extent leave them in an uncom- 

*S€e antCy p. 190, note:!:. 

t TrKATY op NBUTR\LirY, BETWEEN LOUIS XIV. OF FRANCE AND JaMKS II. OK ENGLAND, 1686. 

IV. It has been agreed that each of the aaid Kings shall have and hold the domains, rights and pre- 
eminences in the seas, straits and other waters of America, and in the same extent which of right belongs 
to thein, and in the same way they enjoy them at present. 

Z It is in evidence that no such claim had then, or for a long period afterwards, been preferred by the 
company. Chief Justice Draper, in his memorandum of 6ih Alay, 1857, submitted to the Secretary of 
State for the Colonies, (Joint App., 193), collects the authorities on this point, and adds : 

'*In all the forecroing documents it will be observed, that whether upon the Peace of Ryswick, when 
English affairs looked gloomy, and those of Fraiice were in the ascendant, or after the Treaty of Utrecht, 
when the power of France was broken, the Hudson's Bay Company souH:ht to have the boundary between 
the territories they claimed and those forming part of Canada, settled by some defined and positive line 
which was to be the result of negotiation, not then pretending that there was anything in their charter 
which gave them a rule by which they could insist that the extent of their territories to the southward 
should be ascertained. 

•• Even in October, 1750, they entertained the same views, while at that time they were pushing their 
pretensions, both to the northward and westward, to the utmost limits. * ♦ » 

'* Tlie foregoing extracts are deemed sufficient to establish what the company considered their territorial 
rights in reference to their connection with and proximity to Hudson's Bay itself, where they had planted 
their factories, and desired to attract the Indian trade. They certainly shew that neither after the Treaty 
of Ryswick, nor that of Utrecht, when they stated the boundaries they were either willing to submit to, or 
were desirous of obtaining, nor vet in 1750, when tbey set forth what they thought themselves entitled to 
claim under their charter, did they ever think of asserting a right to all the countries the waters of which 
flow into Hudson's Bay. ♦ * ♦ 

" The French Grovernment, it appears, would not agree to the proposal which would have limited them 
to the 49th parallel. Colonel Bladen, one of the British Commissioners under the Treaty of Utrecht, wrote 
from Paris, in 1719, in reference thereto : * I already see some difficulty in the execution of this affair, there 
being at least the difference of two degrees between the last French maps and that which the company 
delivered u««.' No settlement *f the boundary could be arrived at. 

**So far as has been ascertained, the claim to all the country, the waters of which ran into Hudson's Bay, 
was not advanced until the time [10th June, 1814 J that the company took the opinions of the late Sir Samuel 
Romilly. Messrs. Cruise, Holroyd, Scarlett, and Bell. (1) Without presuming in the slightest degree to ques- 
tion sthe high authority of the eminent men above named, it maybe observed that Sir Arthur Piggott, 
Sergeant Spankie, Sir Vicary Gibbs, Mr. Bearcroft, and Mr. (now Lord) Brougham, took a widely different 
view of the legal validity of the charter, as well as regards the indefinite nature of the territorisd grant, as 
in other important particulars." 

§ Printed an% p. 112, note. 
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fortable position. That went to this exent. It has already been rsferred to by 
the other side. It specifically stated that the forts that had been taken by the 
French from the English, even although in time of peace, and were retaken by the 
English during the ensuing war, should be restored to the French. That part of 
it is at the top of page 489 : 

*'The Most Christian Kiiig shall restore to thesaid King of Great Britain all countries, 
islands, forts and colonies, wheresoever situated, which the English did possess before the 
declaration of this present war. And in like manner the King of Great Britain shall 
resto: e to the most Ohristain King all countries, islands, forts and colonies, wheresoever 
situated, which th« Fren^'h did possess before the declaration of war, and this restitution 
shall be? made on both sides within the space of six months, or sooner if it can be done. 
And to that end, immediately after the ratification of this treaty, each of the said Kings 
shall deliver, or cause to be delivered, to the other, or to commissioners authorized in his 
name for that purpose, all acts of concession, instruments and necessary orders 
duly made and in proper form, so that they may have their effect. 

*' Commissioners shall be appointed on both sides to examine and determine the rights 
and pretensions which either of the said Kings hath to the places situated in Hudson's 
Bay ; but the possession of those places which were taken by the French during the peace 
that preceded this present war, and were retaken by the English during this war, shall be 
left to the French by virtue of the foregoing articles." 

That, T think, is all. " The capitulation made by the English on the 5th 
September, 1695, shall be observed according to its form and tenor." That, I do 
not think applies to this point. Then, the Hudson's Bay Company were exceed- 
ingly dissatisfied with this condition of affairs, but iortunately for them, this 
treaty, I think, never was carried out. These forts never were actually delivered 
up.* They continued in that way. the Hudson's Bay Company representing to 
their government that all that was intended to be given up were the forts, that 
it did not affect the country ; f that if the country was theirs that drained into 
Hudson's Bay,J this article of the treaty, and the treaty itself, did not affect it. 
That was the English contention, but that the most that was to be conceded were 
the identical parts and places which had been taken by the French during the 
prec<*ding peace and had been recaptured by the English during the war. 

Then follows the next war, which was in 1702, there being about five years 
between the two, and during the five years there was an opportunity for the 
Hudson's Bay people to state their claim, and there was also an opportunity for 
the English authorities to set forth the view that I have spoken of, whether 
rightly or >vrongly I do not stop to consider, because I do not think it is of very 
much importance. 

Now, the Hudson's Bay Company reply to the French claims arising out of 
this Treaty of Ryswick. If your Lordships desire to look at it, you will find it at 
page 555 of the Joint Appendix. I have stated, I think, the effect of it, and it is 
not very important, at all events in the view that I contend for. I will not 
trouble your Lordships with it, except simply just giving you the reference to it. 

Then comes the war of 1702, followed by the peace and Treaty of Utrecht — 
the all important treaty, in the view that we contend for, as firmly establishing 
the Hudson's Bay Company's claims. And first, perhaps your Lordships will look 
at the negotiations which led up to that peace, at pages 490 to 494, so far as it 
concerns Hudson's Bay. "The plan of peace, 1712," is at page 494. The pro- 
position that commissioners should be appointed in order to settle the disputes is 

*One only of the forts remained in the company's hands. The others, together with the whole interior 
country, were in poibession of the French. {See post, p. 197, note). 

t This contention was really that of the French, and in referdnce to the Treaty of Utrecht. 

Z But no portion of the country, and but one isolated pojt, remained theirs. 
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found at page 495, where the articles are marked O. 6, . 7, and so on. At the 
top of page 495, it says : 

"The King will give up the province of Aoadia, with the town of Port Royal, and 
its dependencies, to Great Britain, 'as also the Straits of Hudson's Bay.'' 

Then, upon that : 

'* England demands that the town of Placentia remain in its present state. That the 
cannon and warlike stores in Hddson'd Bxj remain for England " 

Then the reply of France : 

♦* His Majesty offers to let the fortifioatioYis of Piacentia rem un a? they are, upon 
giving up that plaje to England; to onsenb to the dem^ni mule of the cannon in 
Hudson's Bay ; and, hesides, to cede the Island of St. Bartholomew," 

and so on. And then article 0. 6 says : 

'* After the peace, commissioners shall be appointed on both sides, to ascertain, within 
the compass of a year, the b:>uadartes of Cmada or N^ew France, on one side, ani those of 
Acadia and the lands of Hudson's Bay, on the other, and to settle in a friendly manner 
all just and reasonable recompenses," 

and so on. 

Sir Robert Collier. — That. I understand, they never did. 

Mr. McCarthy. — That I shall have to say a word or two about, by and bye. 
It is not settled definitely whether they did or did not. There is a good deal to 
be said on both sides, that is certain.* Then, at ]>age 498, there is this, which 
is from the report of the French plenipotentiaries to the King, April 18th, 1712 : 

<* We have made every, possible eff jrt to regain Acadia, or at least to retain Newfound' 
land, but it has been impossible for us to conclude the matter. They (ohe English pleni- 
potentiaries) have protested a hundred tim3s that they had express orders to break off the 
negotiations rather than to give way on either p6int, or upon thit of Hadion's Bay, 
where they claim even the cannon. We should n-tt hive taken cheir word for this if the 
Sieilr Gaultier had not confirmed what they said." 

Then, at page 500, comes the correspondence with regard to the use of the words 
** restore" and " cede." The English were claimino; that the word " restore" 
should be used, and the French that the word *• cede" should be used.f " In 
the name of God, Sir, order your plenipotentiaries to be less excellent grammar- 
ians. Ours, who also understand the force of liatin expressions," and so on. 
Then "the 9th (lOth) article of the plan imports that the King shall give up to 
the Queen of Great Britain. Hudson's Bay, etc., in the manner they are now pos- 
sessed by the King and the French." Mark that, my Lords, " in the manner they 
are now possessed by the King and the French," that is by both parties : 

"The plenipotentiaries of Great Britain insist that it shall b^ expressed that France shall 
restore not only what has been taken from the English, but aU ) all that England ever pos- 
sessed in that quarter. This new cla^ise differs from th*) plan, and would be a source of 
perpetual difficulties, bub to avoid them the King h\% sent to his plenipotentiaries the 
same map of North America as had been furnished by the plenipotentiaries of Great 
Britain. His Majesty has caused to be dr^iwn upon this map a line which describes the 
boundaries in such a manner as he has reason to think they may easily agree* upon this 

* The evidence put it beyond controversy that the limits were never settled. This is admitted by the 
Hudson's Bay Company in their memorials of 1750 and 1759, and the Due de Choiseul makes a declaration 
to the same effect as late as 1761. 

+ See extracts anU^ p. 113. See also M. de Galissonni^re on this subject, ante, p. 119, note. 
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point on both sides. If, however, there should be any obstacle which the plenipotentiaries 
cannot remove, the decision must be referred to commissaries to be named for the adjust- , 
ment of the boundaries of America.'' 

Then, passing on to 504, we have the treaty; and the 10th article* of the 
treaty is the one in question with regard to this : 

" The said Most Christian 'King shall restore to the Kingdom and Queen of Great 
Britain, to be possessed in full right forever, the Bay and Straits of Sudson, together 
with all lands and seas, sea coasts, rivers and places situate in the said bay and straits^ 
and which belong thereunto " — 

Your Lordships will see, in the note, whab the words were. It says : 

" There were two originals of this treaty, one in Latin, and the other in French. This 
translation is that published by authority of the English government, at the time. The 
expression here rendered ' and which belong thereunto,' is, in the Latin copy, * spectaniibua 
ad eadenif* and in the French copy, ' et lieux qui en dependent,^ " 

I render the expression " spectantibus ad eademj" as looking in that direction. 
They first speak of all the lands ; then follows, looking in that direction — looking 
that way. In other words it would mean the height of land : 

— ^'no tracts of land or of sea being excepted which are at present possessed by 
the subjects of France. All which, as well as any buildings th^re made, in the condition 
they now are, and likewise all fortresses there erected, either before or since the French 
seized the same, shall, within six months from the ratification of the present treaty, or 
sooner if possible, be well and truly delivered to the British subjects having commission 
from the Queen of Great Britain to demand and receive the same, entire and undemolished, 
together with all the cannon and cannon-ball which are therein, as also with a quantity 
of powder, if it be there found, in proportion to the cannon-ball, and with the other pro- 
visions of war usually belonging to cannon. It is, however, provided that it may be 
entirely free for the Oompany of Quebec and all other the subjects of the Most Christian 
King whatsoever, to go, by land or by sea, whithersoever they please, out of the lands of the 
said bay" — . 

I call your Lordship s attention to that : 

— '* out of the lands of the said bay ; together with all their goods, merchandizes, arms 
and effects, of what nature and condition soever, except such things as are above referred 
to in this article. But it is agreed on both sides, to determine, within a year, by 
commissaries to be forthwith named by each party, the limits which are to be fixed 
between the said Bay of Hudson and the places appertaining to the French." 

Now, with deference, I beg to submit to your Lordships, that the proper 
construction of that article in the treaty is, that the true boundary was ascer- 
tained, that is the limits were fixed, not upon the ground, but that the rule for 
fixing these limits was fixed in the language of the treaty, and that what the 
commissaries were to do was to go upon the land, and, as it were, to mark out 
and settle where that particular point was, so that after the Treaty of Utrecht it 
was not left to the commissaries to say, " You shall have the height of land," or 
"you shall have a point parallel," or "you shall have" anything else. I venture 
to say, with deference to your Lordships, that the duty of the commissaries was 
to eettle the height of land, and to fix it. 

The Lord Chancellor. — Which are the words you rely upon ? 

* Printed oiW«, p. 112. 

194 

Digitized by VjOOQIC 



CONSTRUCTION OF THE TREATY OF UTRECHT, 1713. 



Mr. McCarthy : 

" The said Most Christian King shall restore to the Kingdom and Queen of Great 
Britain, to be possessed in full right forever, the Bay and Straits of Hudson, together 
with all lands, seas, sea coasts, rivers and places situate in the said bay and straits, and 
which belong thereunto." 

The Lord Chancellor. — Supposing these words of description had occurred 
anywhere else, would you have said that it included the watershed ? 

Mr. McCarthy : What other line is there — if I may venture to put it in 
that way ? • 

The Lord Chancellor. — I am putting a question for you to answer. Your 
opponents answered it by saying that there was a certain territory, known by a^ 
certain denomination, which had been considered or claimed as falling in that 
description. No one can possibly say that of necessity it included every streaoft 
that ran into Hudson's Bay. 

Mr. McCarthy. — Your Lordship will see, on looking again at the map, what^ 
the position of the parties was at that time. It certainly required that the 
French should surrender to the English all the lands they possessed on that bay. 

The Lord Chancellor. — Let me take this as an illustration : In the map 
before us there is, coloured — pinl^ or rose colour, — the country immediately to the 
north and east of Lake Superior. There runs through that country, just east of 
Lake Nepigon, a river which is marked " English River," taking its source in a 
lake well within that pink or rose-coloured country. I do not know whether 
your contention is that the whole. of that lake* was within the Hudson's Bajr 
territory. 

Mr. McCJarthy. — Yes. 

The Lord Chancellor : — Because it drained into Hudson's Bay ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — Then it was Hudson's Bay territory within a very 
short distance of Lake Superior ? 
' Mr. McCarthy. — Yes. 

The Lord Chancellor. — Practically up to Fort Nepigon ? 

Lord Aberdare. — And east of Lake Mepigon, there is a lake from which 
this English River proceeds. 

Mr. McCarthy. — All from English River was north of what was conceded 
to be Canada. 

The Lord Chancellor. — There are two English Rivers on the map. Th& 
English River of which I have been speaking is to the east of Lake Nepigon, 
It seems to have taken its source close to Fort Nepigon. Your argument is, 
that because that ran into Hudson's Bay it is within Hudson's Bay territory ? 

Mr McCarthy. — Yes. 

The Lord Chancellor — And not within Canada ? 

Mr. McCarthy. — Not within Canada. 

The Lord Chancellor. — Extending up to that, there is a narrow peninsula^ 
or a narrow isthmus, I should rather say ? 

Mr. McCarthy. — Yes, owing to the peculiar formation of the height of 
land at that place. 

The Lord Chancellor. — That is your argument ? 

Mr. McCarthy. — That is my argument. 

Then, your Lordship will see that the forts which had been actually settled 
by the Hudson's Bay Company, and some of which had been taken by the 

* Long Lake, east of Nepigon, the source of one of the branches (appearing on the map as Englisb 
River) of tne Albany, and within about ei^t miles of the shore of Lake i^uperior. 
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French, all of them, this treaty says, both French and English, are to be restore! 
to the English.* Fort Rupert, which is at the top of that blue line, at the south- 
-east corner, was settled in 1667. That was then built. Then there is a fort 
-called Moose Fort. I will not speak of that, betause, perhaps, that was not built 
till afterwiards. 

The Lord Chancellor. — I did not before know that you claimed, as part of 
the Hudson's Bay territory, any part of that \vhich is coloured rose. 

Mr. McCarthy. — Perhaps your Lordship will allow me to hand to you this 
map, as it shews the height of land more clearly marked upon it. In the map 
that your Lordship has, the height of land is coloured, but it is not so clearly 
xlefined as it is'in this one [handing a copy of the Ontario boundary map of 1884 
to the Lord Chancellor]. 

The Lord Chancellor. — The argument is that the rose-coloured part in the 
interior belonged to the Hudson's Bay Company ? What map is this ? 

Mr. McCarthy. — That is the Ontario map, on which the height of land is 
inore clearly marked. 

The Lord Chancellor —The height of land, and the watershed ? 

Mr. McCarthy. — Yes, it is more clearly marked, that is all. I will satisfy 
your Lordship that my claim in that respect is right. 

The Lord Chancellor, — You say so, but your opponent did not concede 
that. 

Mr. McCarthy. — I do not know that he did concede that. I do not know 
where exactly he put the Hudson's Bay territory. I listened to his argument, 
4ind I could not make out where he put the line of the Hudson's Bay territory. 

Lord Aberdare. — It appears to me that the Dominion, in their enlargenaent 
of this Manitoba province, violated their own original grant. 

Mr. McCalthy. — No. 

Lord Aberdare. — Did they not ? They gave you a certain portion of the 
south side of the height of land. 

The Lord President. — Yes, that south-eastern corner. 

Lord Aberdare. — Yes. 

Mr. McCarthy. — Your Lordship sees, instmd of stopping short at the 
height of land, they took the Pigeon River and Long Lake,*!" and the other water 
^communications, as being the more convenient boundary .J 

Lord Aberdare — Then, starting from the Pigeon River, and extendiag up 
to the north, there is a portion of the territory assigned to Manitoba. 

Mr. McCarthy. — If the due north line prevails, between the height of laud 
and the due north line. That is what I spoke of yesterday. 

The Lord Chancellor. — However, you have nothing to found the argument 
upon, about the height of land, except this Treaty of Utrecht. 

Mr. McCarthy. — That is all ; and the claim, which was more clearly and 
distinctly made afterwards, I will come to in due course. 

Now, your Lordships will see, that at that time the Hudson's Bay Company 
had forts at Fort Rupert, at the mouth of this very Albany River, at the mouth 
of the Churchill River, much further to the north, and on the Severn River, 

* The treaty provided that the "Bay and Straits of Huduon/' together with the lands and placas 
'Situate in the said bay and atraita, and which belong thereunto," should be restored, but that oommis- 
sariee should 6x the limits ** between the said Bay of Hudion and the places appertaining to the French " 
{antt, p. 112). It depended, therefore, on the decision of the oomminsanes what lands and placea should be 
^'restored" ; and the French view is set out in the papers of d'Aateuil and Galissonnibre, respectively, {ante, 
pp. 119, note, and 159, note f) and of Lamothe-Gadulac (Joint App. 513). 

t Long Lake, on the line of the international boundary. See ante, p. 78. 

itNot for convenience, but as a prolongation of their southerly boundary to meet the due north line 
for which, in disregard of the height of land, both Manitoba and the Dominion contended. 
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which is between the Churchill and the Albany, so that the line of forts and 
posts extended on Hudson's Bay from (I need not trouble your Lordships 
vrith the east) this point north of this blue line, which is called Fort Rupert, to- 
the Churchill or Danish River as it is called, and in point of fact I think, sub- 
stantially, they had the mouths of all the important rivers, which drain into the 
Hudson's Bay, even at that date.* Also a fort at Fort Bourbon — or York, or 
Nelson — ^at the mouth of the Nelson. There is one at the mouth of the Churchill,, 
one at the mouth of the Nelson, and one at the mouth of the Severn, and the 
Albany, and Fort Rupert, all which foris had been taken and retaken, and were- 
then occupied either by the French or the English, and were to be restored 
according to this treaty, with all the lands appertaining thereto — " which belong 
thereunto," to use the English translation of the treaty — to the English govern- 
ment. I submit, upon these facts being stated, with the interpretation of the 
treaty, that the result is that that gave, at all events to that extent, to the 
Hudson's Bay Company all that was drained into the Hudson's Bay — the terri- 
tories which were embraced by thes6 particular limits ; and that all that was left, 
by the same article of the treaty, for the commissaries to do was to mark out 
the limitary line — not to determine the principle upon which that limitary line 
was to be fixed, but to mark out that limitary line, so that it should afterwards- 
appear that the French should not come north of it, and that the English should 
not go south of it. What both parties were struggling for at that time should 
, not be lost sight of. What they were struggling for was the Indian trade. What 
the English complained of was, that the French came north here, on the upper 
part of the rivers, and the Indians who brought the furs down to our forts and 
factories at Hudson's Bay are intercepted by the French, and that the trade is- 
by that means got by the French. The same sort of thing was said by the 
French, "You get the Indians that come to Montreal and Quebec." And I 
think this correspondence, which I will refer to presently, proves, that the only 
duty of the commissaries was to mark that line, so that north of that line the 
French would not come, and on the south of it the English should not trespass. 
But the boundary, I submit, is to be found in the four corners of the Treaty itself,, 
and we are not required to go further. 

[Adjourned till Saturday, July 19th.] 



FOURTH DAY. 

Satukday, July 19th, 1884. 

Mr. McCarthy. — I now produce another map. 

Lord Aberdare. — That map is coloured so as to shew the claims of the 
Hudson's Bay Company? 

Mr. McCarthy.— Yes. 

The Lord Chancellor. — The part coloured dark purple is that part which 
I suppose is disputed ? * 

* This is a misapprehenaion. The company then held only one fort, Albany, the French having been 
in bossesBion of all the other forts for a long series cf years ; the French were also entitled to Albany^ 
under article 8 of the Treaty of Ryswick, and it had in fact been in their possession for ^onie 
six years (Joint App. 680), and when it passed from them they paralyzed its trade, leaving it only a burden 
on the company's hands. The company, in their memorial to the Lords of Trade, in 1702, and in their 
petition to Queen Anne, in 1711, set out these facts, adding that they are *' surrounded by the French on 
every side, viz., by their settlements on the lakes and rivers from Canada to the northward, as also fronk 
Port Nelson to the southward." (See also appendix B, hereto). 
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Mr. McCarthy. — Yes. 

The Lord Chancellor. — You admit this [pointing] to be Ontario ? 
Mr. McCarthy. — Yes. 

The Lord Chancellor. — That seems to depend on the theory of the water- 
4shed? 

Mr. McCarthy. — Yes. 

Sir Robert Collier. — You say Canada has exercised jurisdiction up to 
what is called the height of land ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — We have nothing to do with anything that goes 
further east than the boundary of the yellow land claimed by Manitoba ? 

Mr. McCarthy. — No. The only object, of course, is to find out the west line. 

Now, my Lords, when your Lordships adjourned on Thursday afternoon, I 
had reached the point in the historical narrative that I was endeavouring to pre- 
sent to you, of the Treaty of Utrecht, and the bearing that treaty had upon the 
question as to the limits of the Hudson's BfiC)'- lands, so far at all events as that 
was determined by the dealings between the French and English. I had made 
some reference to matters which I had not at the moment perhaps given your 
Lordships proof of ; and 1 propose, in the first place, to give your Lordships the 
proof, as briefly as I possibly can, of the more important events up to that date. 
I had divided my statement, as I thought, in a manner which would make more 
easily understood what I desired to say with reference to those periods of time. 
In the first place, up to the time of the charter, 1670, 1 think it is very evident, 
.and I was willing to take it for granted at all events, that the English had been 
the discoverers of Hudson's Bay, and I would just now present to your Lordships 
a map called Sanson's map — a very early map prepared by the French. It is 
dated 1656. This is a photograph of the map [producing same]. It is important 
in this view. It shews that what was regarded in those days as NeW France or 
Canada was in point of fact south of a line which, I take it for granted, and I 
think it appears fairly enough on the map, was assumed to be the watershed 
line.* 

The Lord Chancellor. — The words "Canada ou Nouvelle France" are 
written almost up to Hudson's Bay. 

Lord Aberdare. — The rivers are all made to flow into the St. Lawrence. 

Mr. McCarthy. — Except those going into Hudson's Bay. The copy I think 
is much easier to follow, and I am told it is correct. It has been coloured,'Shew- 
ing more distinctly the difference between the two. The colouring is mine. 

Sir Robert Collier. — This map is obviously very incorrect. 

Mr. McCarthy. — At that time nothing was known west. All I am shewing 
is this, that at that date, 1656, the French acknowledged that the English owned 
or were possessed of all the north country, by Hudson's Bay.f 

The Lord Chancellor. — What strikes me at present is this, that they carry 
the dotted line, which seems to be the northern boundary to Canada as here laid 
-down, close up to, if not in actual contact with the waters of Hudson's Bay. 

Mr. McCarthy. — Yes. I do not pretend to say that that accurately lays 
down the line. 

Lord Abberdare. — It is intended to be a watersTied line, up to the western 
extremity of Hudson's Bay. Further than that we know nothing. 

Mr. McCarthy. — No. 

* An examiDattoD of the actual photograph, and a oomparison with other maps of Sanson, fail to sustain 
these deductions of counsel. See posty p. 201, note*. 

t There was no such acknowledgment. See pottf p. 200, note *, and appendix B hereto. 
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Sir Robert Collier. — Does it appear on the face of it to be a watershed 
line ? 

. Mr. McCarthy. — I think so. 

Lord Aberdare. — It really is much more a map defining the limits of Labrador 
on one ^de. and Canada on the other. 

Mr. McCarthy. — I do not say it is accurate as a map. My object in citing 
it is to shew that, at that date, the French seem to have confined their New France 
or Canada to the watershed of the St. Lawrence.* In confirmation of that, if 
your Lordships will look at the boundary descriptions in the commissions of that 
date, from the French King to the Governor of New France, that view is very 
much confirmed.f 

*rhroughout the whole evidence there is not one scrap to justify such a contention. The French claim- 
ed consistently, throughout, that their Canada had no other limits on the north than the pole or the Arctic 
Circle ; and on the west, the Western Sea or the Mer du Sud. 

t The commissions and charters do not bear out this contention. The charter of 1627 covered the ref^ions 
to the Arctic circle, and the commissions in question variously embraced not only the valley of the St. 
Lawrence, but also **the places that depend tbereon in New France;" and **the isles and lands adjacent 
on both sides ;" a>nd, " on the north, as far as the lands of the said country extend ;" and in one instance, 
a spei ial reservation of a portion of these territories is specifically described as extending northward to the 
parallel of 62^:- 

Official Descbiptions of Boundaries is French Oommissions and Chabtkbs. 
Sicur dt la Roche, 12th January^ 1598. 

** Our L'eutenant-Greneral in the said countries of Canada. Hochelaga, Newfoundland (Terreineuvee), 
Labrador, the River of the Great Bay (Riviere de la Grande Baye), of Noremb^gue, and territories adjacent 
to the said provinces and rivers, these being of great length and extent of country, and not inhabited by 
the subiects of any Christian Prince." 

Sieur Samuel de Char.iplain, 15th October ^ 1612, 

Champlain was commiraioned to build forts, **not only in Quebec, but in other places where our authority 
extends, and so far in the interior as he may bs able, to establish and make known the name, power and 
authority of His Majesty, and therein to bring un ier subjection, submission and obedience, all the people 
of the said territory and the surrounding oountrie-j, and by this and ail other lawful means, to invite them 
and have them instructed, incited and stirred uo to the knowledge and service of God and to the light of 
the Catholic, Apostolic and Roman faith and religion, there to establish it, and in its practice and profess- 
ion to maintain, guard and preserve the said places, under the obedience and authority of nis said 
Majoftty ... for this purpose to make discoveries and explorations in the said territones, especially 
above the place called Quebec, as far in the interior as he can penetrate, whether overland or by means of 
the rivers which discharge into the said river, the St. Lawrence, with the view of attempting to find a 
practicable road through the »aid country to China and the East Indies, or taking another route, as far a4 
he can penetrate along the coasts and in the interior, making careful search and survey for all sorts of 
mines of gold, silver, copper and other metals and minerals, having them excavated, extracted, purged and 
refined, for conversion and disposal according to and as prescribed by the edicts and regulations of His 
Majesty and as will be by ns commanded." 

Sieur Samuel dr. Champlain, 15th February, 1625, 

This commission is in pretty much the same terms as that of 1612, but contains in addition special 
powers for the exclusion, arrest and punishment, and the confiscation of the vessels and goods, of all gr- 
eens, whether French or others, found trafficking or communicating with the savages and people, particu- 
larly within the region (reserved by the King to the Viceroy and Lieu tenant-General of New France) 
extending from the latitude of Gasp^ in the 48th to the 49wh degree as far north as the 62nd degree. 
Charter of the Company of the Hundred Astoeiatea, 26th April, 1627, 

IV. And to recomt)ense the said Company, in some measure, for the great outlays and advances which 
it will be necessary for it to make in order to reach the said people, and for their support and preservation, 
His Majeity will give in perpetuity to the said Hundred Absociates, their heirs and assigns, in all propriety, 
right and seigniory, the fort and habitation of Quebec, with all the said country of Kew France, called 
Canada, as far along the coast from Florida, which the kings, predecessors of His Majesty, had caused to 
be settled, ranging along the sea coasts to the Arctic Circle for latitude, and for longitude from the ibland 
of Newfoundland, drawn to the west, to the great lake called the Fr^h Sea, and from there, within the 
lands and along the rivers which pass there and discharge themselves into the river called Saint Lawrence, 
otherwise the Great River of Canada, and into all the other streams which flow to the sea, lands, mines, 
minerals, to enjoy forever the said mines, in accordance with the ordinance, and the forts and harbours, 
streams, rivers, ponds, islands and islets, and in short the whole extent of the said country, both in length 
and breadth, and beyond so far and as much farther as they can extend and make known the name of His 
Majesty, reserving for hii said Majesty only the jurisdiction of the faith and homage which shall be borne 
him and the kings his successors, by the said Associates, or one of them, with a crown of gold, of the weight 
of eight marks, at each change of king, and the appointment of the officers of sovereign justice, who willbe 
nominated and presented to him by the sail Associates whenever he will judge it proper to establish any ; 
permitting the said Associates, to cast cannon and cannon-ball, forge all manner of offensive and defenaive 
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The Lord Chancellor. — That is, they laid down their Canada as including 
the watershed of the St. Lawrence, and they make all the streams within their 
limits flow into the St. Lawrence. 

Lord Aberdare. — They acquired a great deal of land with that. 

Mr. McCarthy. — I think, with deference, they did not, beyond I^ouisiana. 
In this country, I do not think they acquired anything. 

Lord Aberdare. — Not in the hundred years ? 

Mr. McCarthy. — No, not beyond the watershed.* In point of fact, the 
country between the watershed of the St. Lawrence and the north was the 

arm?, manufacture gunpowder, build and fortify places, and do generally, m the said places, all things 
necessary either for the security of the country or for the preservation oi commerce. 

VII. Furthermore, His Majesty will gprant to the said Associates, for ever, the trade of all leathers, 
skins and furs ot the said New France ; and, for fifteen years only, commencing on the Ist day of January,, 
of the year 1628, and ending on the last day of December, 1€43, all other commerce, whether by land or feea, 
which can be en ated, derived from, negotiated and carried on, in any manner whatsoever, over the extent 
of the said country, or as far ae it cbji he extended, reserving the cod and whale fisheries only, which His 
Majesty wishes to leave free to all his subjects, revoking, to this end, all other concessions contrary to the 
above, even the afore-mentioned articles granted to William de Caen and his associates ; and to these ends 
his said Majesty will, for the said time, interdict all the said conomeroe as well to de Caen as to his other 
subjects, under penalty- of the confiscation of vessels and merchandize, which confiscation shall belong to 
the said company, and the said My Lord the Grand Master shaU grant no leave, passport or permission to 
any others than to the said Associates for the above voyages and commerce to the whole or a4y portion of 
the said places. 

Sieur ffuauU de MorUmagny^ 6th June, 1645, 

*' Governor and our Lieutenant-General representing our person at Quebec, and in the provinces wat- 
ered by the River St. Lawrence, and the rivers which discharge into it, and the places that depend thereon,, 
in New France." 

Sieur de Lauzon^ 17th January, 1651, 

** Governor and our Lieutenant-General over the whole extent of the River St. Lawrence, in New 
France, the isles and lands adjacent, on both sides of the river and the other rivers that discharge 
therein, as far as its mouth, taking ten leagues near to Misoou on the south, and on the north as far as the 
Unds of the said country extend {du nord, avtarU s'^tendcnt les terres du dil payt), in the same manner that 
it was held and exercised by the said 'Sieur Daillebout." 

bicur Vico7ate d^Argenson, 26th January , 1657, 

The description in the commission of Sieur de Lauzon is repeated, and **in the same manner that it 
was held and exercised by the said Sieur de Lauzon." 

Sieur de Mezy, Ist May, 1663, 

The description in the commission of the Vicomte d'Argenson is repeated, and '*in the same manner 
that it was held and exercised by the preceding governors." 

Sieur de Coureellei^ iSrd March, 1665. 

'* Governor and our Lieutenant-General in Canada, Acadie, and the island of Newfoundland, and other 
countries of Northern France (et autres pays de la France Septentrionale), in the place, as aforementioned, 
of the said Sieur de M^zy." 

* Counsel was in error. The Charter of 1627, to ** La Compagnie de la Nouvelle France dite Canada "— 
otherwise the Company of the Hundred Associates— covers not only the lands watered by the St. 
Lawrence and tributaiies, but also those on all other rivers in this region which flow to the sea ; 
in fact, all the territories up to the Arctic circle : it replaced the Montmoreucy (De Caen) company's 
charter of the same, granted in 1620. From that time— nay, from the time, 1()08, of the founding of 
Quebec- the whole trade was in the hands of the French, brotight overlana by the lakes and rivers^ 
to the posts of the height of land, the great lakes and the St. Lawrence, there being, therefore, 
no need of building forts on the shores of the Bay. Then, there were formal acts of taking possession, 
by Champlain in 1610 ; bv the Company of Canada, 1640 ; by Bourdon, in 1656, when he made 
a voyage from Quebec to the Bay, by sea ; by Dablon, at the height of land, and in presence of the 
northern Indians, in 1661 ; by Couture, Duquet and L'Anglois. in 1663 ; by St. Lusson, in 1671 ; by 
Albanel and St. Simon, in 1672. The said company, in 1661, built Fort Nemiscau on the lake of that 
name (on the River Rupert) ; Radisson and Des Grosselliers were in the region of the North- West, and 
visited the Bay, in 1666, in the iuterest of the succeeding company- La Compagnie des Indes Oocidentalis— 
whose servants they then were ; which company, later on, in 1673, built other three forts in this region, viz., 
one at the Abbitibi River, one on the PisgoutaganyLake (otherwise Lake Ste. Anne), on the Albany, and 
one between the Outoulibis and the Assenipoels. They had also one on the Moo.-e River the same year. 
Fort Bourbon, at the mouth of the Nelson, was first built by the French in 1676, and re-established by them in 
1682. All these were north d the height of land. (Jomt App. pp. 461-8, 475-80, 566, 567, 619, 625-6, 628, 
633, 647-8, etc. ; Ferland, i, 200). Subsequently, from 1684 onwards, the French bui t several other forts^ 
as Abbitibi, St. Geimain, etc., beyond the height of land. Besides these, they had several at, or near, the 
same he!ght of land. They had also captured the establishments of the Hudson's Bay Company on the 
shores of the Bay. After the Treaty of Utrecht, they retained a continuous command of the interior and 
its trade, still holding their old posts to the north of the height of land and establishing new one«, 
and in the North-West they bad a chain of forts in a legion in which the Hudson's Bay Company had never 
set foot. (See appendik B hereto). 
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Hudson's Bay counbry, the country on the west was the Mississippi country, 
which they called Illinois anl Louisiana, and granted that they had Louisiana and 
Illinois, which undoubtedly they had up to that line shewn on the copy produced 
on Thursday, still there was nothing to the north but Canada and the Hudson's 
Bay. 

Sir Robert Collier. — They go very near indeed to Hudson's Bay. 

Mr. McCarthy. — Yes. That was intended to be the water line. If that 
was incorrectly laid down, we have to find which the true water line is ; and 
about that there is no dispute. 

The Lord Chancellor —That is an ingenious way of putting it — you treat 
as the cardinal point here, the water line. It is not said on the other side, that 
they mean to relinquish their claim to any territory here put down as French. 

Mr. McCarthy. — I do not know, as a matter of fact, that they represented 
any river on this map as flowing into the St. Lawrence, which does not, as a 
matter of fact, flow into the St. Lawrence. It is correct as far as that goes. 

Lord Aberdare. — This map does not touch that portion of Canada which is 
west of Lake Superior. 

Mr. McCarthy. — It is the foundation of the claim — we must start at the 
commencement. 

Lord Aberdare. — I think this may be assumed to be a map shewing the 
limits between La Nouvelle Bretagne and La Nouvelle France.* 

Mr. McCarthy. — If you look at page 649 of the Joint Appendix, you will 
find the commissions that were granted by the French King. There is a com- 
mission to Montmagny. The Hudson's Bay rights began in 1670. Then the 
question is, what had the English a right then to claim as theirs, and what had the 
French a right to claim ? I find that in 1645, 1651, 1657 and down to 1663, the 
French limited their claim to the territory watered or drained by the St. Lawrence. 
Then the English take possession of the Hudson's Bay. They claim that having 
taken possession of the Hudson's Bay, and having discovered it prior to that, 
gave them the right to take all the watershed of Hudson's Bay. The effect would 
be, if on the one hand the French had a right to the watershed of the St. Law- 
rence, and the English in 1670 became entitled to the watershed of Hudson's 
Bay, then, that watershed being ascertained, the proper boundary between the 
two countries would be defined. Now these commissions go to shew that what 
the French in those days were claiming, was, as I say, the watershed of the St. 
Lawrence.-I* That brings it up to 1670. Then your Lordships recollect the lan- 
guage of the charter. The first commission gives the words more fully. It is the 
one to Montmagny : 

— ** and in the provinces watered by the St. Lawrence, and the rivers which discharge 
into it, and the places that depend thereon in New France." 

* This map of Sanson's would appear to be the same, or at all events to have the same distinctive 
features, as No. 6 in the Notes on Maps (Ont. App. p. 96), and is, in its northerly portions, not a French 
original, but evidently a reproduction, in part, of an Gnglish map. Jloreover the-^e portions are confessedly 
based on English, Danish and other relations : *' Ge qui est le plus advance vers le Septentrion est tird de 
di verses relations des Angloi0,Danois," etc ; and English, Dutch and Danish name» abound, as ** James 
his Bay,""Lland of Good Fortune,'' "Hollandsche Bay," •*Sadel EyI," **Swarte Hoeck," etc., etc. 
Map No. 6a, by this author, of about the same date, as also map No. 4, by the same, publi!>h(>d in 1650, 
have the names "Canada" and ** Canada ou Nou voile France," respectively, priiitei across Hudson's 
Bay, and that country has no limit on the north. {lb. ) It is, therefore, clear that the line upon the map 
in question could not have been intended as a northerly boundary of Canada. It was probably copied from 
the same English Q:ap. East of the Bay, it forms the southerly limit of La Nouvelle Bretagne, as suggested 
by Lord Aberdare. The French always claimed that their Canada or New France extended to the Arctic 
circle, or to the Pole : the only suggestion of a more restricted limit was that of the 60th parallel, in con- 
nection with the Treaty of Breda 

t It has been already »>hewn that these contentions of counsel were not sustained by the evidence. 
See anU, p. 199, notei»* and+ ; p. 200, note*. 
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The Lord Chancellor. — " The places that depend thereon," goes further. 

Mr. McCarthy. — I submit that means the places that depend on the rivers. 
It means the land drained by those nvers. 

The Lord Chancellor. — I take it the words, " in the provinces watered by 
the St. Lawrence, and the rivers which discharge into it," do prima facie relate 
to the district so watered ; but then, the words " and the places that depend 
thereon," mean the places that depend upon those provinces, whether watered or 
not. 

Mr. McCarthy. — The effect of that would be to take in the whole continent, 
because every place bordered on the provinces. 

The Lord Chancellor. — No. If the French had annexed something which 
was not, strictly speaking, watered by the St. Lawrence or the rivers which dis- 
charged into it, it would become a dependency of Canada. 

Mr. McCarthy. — Their claim was confined to the St. Lawrence at that date. 

The Lord ^Chancellor. — This particular commission strikes me as indicat- 
ing something more. 

Sir Robert Collier. — There is a commission of 1665, which says nothing 
about watershed that I can see. 

Mr. McCarthy. — No. Will your Lordship look at the second commission, 
in 1651 ? 

Sir Robert Collier. — I was looking at the more recent one. 

Mr. McCarthy. — From time to time the French were increasing in their 
encroachments. Of course, it is not everj^thing the French claim that is to be 
taken as belonging to them. 

The Lord Chancellor. — Nor, on the other hand, is much to be founded on 
the argument which says that at a certain earlier date they do not appear to have 
claimed as much as they did afterwards. 

Mr. McCarthy. — No. We trace it histoi:ically, and endeavour to shew the 
relative position of the countries at the time. 

Lord Aberdare. — They treated a large part of the country within that 
[HudsorCs Bay] watershed as theirs. 

Mr. McCarthy.— No. I think they really did not. 

Lord Aberdare. — Here is the boundary claimed by the French. There are 
various French fortresses there. 

Mr. McCarthy. — No doubt they are encroaching on the Hudson's Bay, and 
it was complained of by the English that they were doing so, and that was for- 
bidden to them.* 

Sir Robert Collier. — Look at the next commission of 1651 on the same 
page 649. It says : 

'* Over the whole extent of the River St. Lawrence, in New France, the isles and lands 
adjacent on both sides of the river, and the other rivers that discbarge therein, as far as 
its mouth, taking ten leagues near to &f iscou, on the south, and on the north as far as th? 
lands of the said country extend." 

Mr. McCarthy. — It says : " In the same manner that it was held and exer- 
cised by Sieur Daillebout." It is limited, but I do not think we have the limi- 
tation. Then, your Lordships will see that in 1670, when the French began 
to be pressed with the encroachments upon their trade, so to speak, of the 
Hudson's Bay Adventurers, they put forward claims to the whole of the continent, 
and that gave rise to disputes which they attempted to settle by the Treaty of 
Neutrality. Now, one important document, as it seems to me, as shewing the 

* There is no evidence of any such oommand. 
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view then entertained by the English Government, is to be found at pages 480 
and 481 of the Joint Appendix. This was in the correspondence between the 
French and English after the Treaty of Neutrality, and with a view of settling 
their disputes upon this part of the continent, the English in point of fact 
claiming all that the Hudson's Bay Company were entitled to, and the French 
endeavouring to confine the Hudson's Bay Company to the Bay, and to the 
forts they had — in point of fact to drive them from the Bay. 

The Lord Chancellor. — This seems to be in 1687. 

Mr. McCarthy. — Yes, at about line 36 it says : 

** And it wiU be sufficient answer to the greatest part of the French paper to assert that 
the country of Canada and that of Hudson's Bay, are two different provinoes, and have 
no relation but that of neighbourhood, as may appear by ancient and modern maps, nor 
did the Eoglish, when they were possessed of Canada itself, esteem the country of Hudson's 
Bay as appertaining to it, and it is to be hoped that it will not now be reputed a depend- 
ence of Canada, which would be a pretension not to ba advanced between two Crowns 
that entertain so good a correspondence together, and which would quite destroy the end 
-of the late Treaty of Neutrality, since instead of preserving peaoe in time of war it will 
be looked upon as the occasion of the worst effects of war in the time of peace, if so 
notorious an invasion should remain unpunished, or satisfaction refused for the losses that 
have been sustained." 

That is in 1687, after the Treaty of Neutrality.* There are great numbers of 
papers here, between the French and English commissioners, upon this disputed 
question as to the Hudson's Bay. 

Lord Aberdare. — What is the meaning of the expression, " nor did the 
English when they were possessed of Canada itself esteem the conn try of Hudson's 
Bay as appertaining to it ? " 

Mr. McCarthy. — The English claimed to be the discoverers of Canada, and 
afterwards to have ceded it for some consideration, which they alleged the French 
had not paid, and they were tf^lking of reviving that old claim."!* This particular 
part seems to me to be good as shewing that the claim pub forward by the 
English at that early date was that the Hudson's Bay was a province. 

The Lord Chancellor. — The claim was first made by Sir William Alexander, 
Earl of Stirling and Viscount Canada. 

Mr. McCarthy. — Now, it is a fact, which is not perhaps unimportant with 
reference to these encroachments, that it was charged in this correspondence, or 
negotiation, between the English and French that the French King had rather 
disapproved of what his Canadian subjects had been doing in the neighbourhood 
of Hudson's Bay. He professed at all events to repudiate it. That, your Lord- 
ships will see stated at page 484 of the Joint Appendix, and not in any place 
denied, that I have been able to findj 

Sir Robert Collier. — That, is the answer of the Hudson's Bay Company. 

Mr. McCarthy. — Yes : 

" But the said English company cannot but hopa better from the justice of His Most 
Christian Majesty, ^ho having declared his disapproval of his subjects' proceedings in 
this affair, in so plain a case will not infringe the good correspondence that is between 
the two drowns." 

All through, your Lordships will find the Hudson's Bay Company and the English 
government are interchanging correspondence. The English government applies 

* The French memorial, to which this is the reply, is at p. 475 of the Joint Appendix, and cUims an 
Absolute right t6 the lands and shores of Hudson's Bay, upon gprounds set out at length. 

t The actual facts were, that the English, under Kirk, had conquered and occupied Canada, in 1629, sub; 
'equently restoring it, without limits, to France, by the Treaty of St. Germain en Laye, 1632 (Joint App.' 
1784, 458). 

t It was an unsupported allegation of the company, not needing denial. See poitf p. 201, note. 
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to the Hudson's Bay Company to know what they are to say, and the Hudson's 
Bay Company reply, and one thing is dovetailed into another. 

Sir Robert Collier.— What they represent to His Majesty is, " that in case 
the French be suffered to be sharers in the Bay and Straits oE Hudson, or be 
permitted to trade therein, the Company cannot any longer subsist." What they 
protested against was the French claiming the trade, or t>o be possessed of land ia 
the Bay or Straits of Hudson. 

The Lord Chancellor.— That would include Fort Nelson, a long way to 
the north. 

Mr. McCarthy. — At that time the French had captured many of the fort* 
on the bay, and the English were claiming restitution for this outrage, as they 
called it, and the French King in answer to the English stated that he did not en- 
dorse the conduct of his fiubjects* Now, .at page 484, is a report of the English 
commissioners to the King, tinall}^, upon the result of all this : 

'' Whereupon their Lordships agree to report their opinions to His Majesty, as fellows ; 
We your Majesty's Oommissioners appointed to treat with the Ambassador nnd Envoy 
Extraordinary of His Most Christian Majesty, concerniDg the differences that have 
happened between Your Majesty and the French in America, have had frrqnent confennces 
with the said Ambassador and Envoy Extraordinary, in order to obtain satisfaction for 
the damages Your Majesty's subjects have lately sustained from the French in Hudson'a 
Bay, with restitution of the three forts, which by surpiise were seized on by them, as also 
touching several other differences depending between the two Crowns, and as to the 
business of the Hudson's Bay, having already acquainted your Majesty with oar pro- 
ceedings therein — " now here is the opinion — " we do further add our humble opinion, 
that, as it plainly appears, Your Majesty and your subjects have a right to the whole Biy 
and Straits of Hudson, and to the sole trade thereof, so it may be tit for Your Majesty to 
support the Company of Hudson's Bay in the recovery and maintenance of their right, 
since otherwise that trade will be totally lost, and fall into the hands of the Fr< neb 
If they be permitted to continue in the possession of those forts, or of any fort or \ lace 
of trade within the said bay or straits." 

Sir Robert CoLLiEa — " Within the said bays or straits," that seemed to be 
their pretension at the time. 

Mr. McCarthy. — It goes further : ** the whole bay and straits of Hudson.'' 
Of course the impoitant thing was the trade. That is to say the trade of the 
Indians, which was brought down by the different rivers to Hudson's Bay. 

The Lord Chancellor. — Then, there is a proposal for settlement of the 
boundary. 

The Lord President. — Those words there are given more fully at page 484, 
and in the same terms as those found in the Hudson's Bay Company's chai-ter : 
" with the rivers, lakes and creeks therein, and the lands and territories thereto 
adjoining." That is at line 9. Those are nearly identical with the terms in the 
charter. 

Mr. McCarthy.— Yes. 

Sir, Robert Collier. — They say it " comprehended Fort Nelson." 

♦ We have onhr the ftllegation of the company for this statement, no proof whatsoever beinff adduced, 
and there is specinc evidence to the contrary. Radisson and De? Gruseellierit' proceedings of 16^2 wei e par- 
suant to instructions from the authorities («foint App, 46S, 622), as were also the mih'tary and naval expedi- 
tions under De Troyes and D'Iberville, in 16S6 and subsequent years, resulting in the destruction or capture 
of the Hudson's Bay Company's forts, ships and other propeity. (/6., 626, 630, 634, 636 ; Ontatio App. 7). 
Then, the King, Louis XI v., m a commumcation to Governor De La Barre. dated Fontainebleao, 6 Angu»t, 
1688, instructs him *' to prevent the English, as much as possible, from establithing theMise^ves in Hudson V 
Bay, possession whereof was taken in my name many years ago ; " and in a despatch from the Minister 
of State, De Seignela^, to De La Barre, dated 10 April, 1684, the latter is severely censured for releasing 
An English vessel which had been captured by the French in Hudson's Bay. (Joint App. 623-4). 
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Mr. McCarthy. — Yes, " as part of ths whole." Now we have his English 
Majesty's sanction for that. 

Sir Robert Collier. — It is a long way to the north. 

Mr. McCarthy. — There is no doubt part of this that has been awarded, wa'i 
Hudson's Bay. That part which, beyond all doubt, the Hudson's Bay Compi^ny 
had a right to claim, is the part ceded by the award as not being Hudson's pay 
territory.* Now, the memorandum is at page 4^5 : 

" His Majesty's commissioners and the commis'iioners of France appointed to treat con- 
cerning differences in America being met, their Lordships delivered to the French com- 
missionera a nceneral memorial declaring Hts Maj'^sty's pleasure touching the several 
matters in difiference, and that His Majesty had empowered them to treat concemiog the 
settling of limits in America, whereupon the French commissioners do promise to return 
an answer to such points wherein they are enabled so to do, and to receive the dire stion^ 
of the King their master concerning the others, and do likewise propose that the sabjects 
of both Kings be restrained from all acts of hostility.'' 

l^^ow, we find the King's resolutions at line 20 : 

" His Majesty's commissioners appointed to treat with the commissioners o,f the Mo3t 
Christian King, for the execution of the Treaty of Neutrality in America, have received 
His Majesty's orders to acquaint the said commissioners, that having maturely consi lered 
fais own right, and the right of his subjects, to the whole B %y and Striits of Hadson, and 
having also been informed of the reasons alleged oi the pirt of the French to ja3tify 
their late proceedings, in seizing three forts which for m \ny years p ist have b-^en possessed 
by the Eaglish. and in committing several other acts of hostility, to tha very great damage 
of the Em^Hsh company of Hudson's Bay : His Majesty doth, upon the whole matter, 
•conceive the said company well-founded in their demands, and has therefore ordered us 
to insibt upon his own right, and the right of his subjects, to the whole Bj^y and Straits of 
Hudsoo, and the sole trade thereof, as also up^n the demand of fall satisfaction for the 
damages they have received, and restitution of the three forts surprized by the French. 
We are also ordered to declare to the French commissioners, that His Mij'^sty had glvea 
as powers and directions to enter into a treaty with the said commissioners for the 
adjaatiDg of limits between the dominions of both croj^ns in America, and doing every- 
thing elite that may conduce to the removing all occasion of dififerences between the two 
nations." 

The Lord Chancellor. — Which, I suppose, they never did settle. 

Mr. McCarthy. — No my Lord. Nothing came of this attempt to settle 
these boundaries. This was before the Treaty of Utrecht, and still earlier, before 
the Treaty of Ryswick. 

Now, the next matter, and it is not unimportant, as I understand your 
Lordships* view of this question, is the Act of 2nd William and Mary, 1690, page 
348 of the Joint Appendix. It is only important as shewing the recognition 
of the Hudson's Bay claim by the Act of Parliament.i* I do not know that your 
Lordships require me to address you upon that. 

The Lord Chancellor — We have already indicated that you may conduct 
your argument on the supposition that you need not go into any question as to 
the validity of the Hudson's Bay charter. 

Mr. McCarthy. — The Act does confirm, in the clearest way, for a limited 
time, the charter of the Hudson's Bay Company in every respect. That is in the 
year 1690. 

Sir Robert Collier. — No, it only takes the very words of the charter, and 
recites it. # 

*3ee a/ite, p. 190, notet. 

t Imp. Act, 2 W. & M., cap. 15, sess. 1 (Private Acts). The confirmation of the Charter bj this Act 
was limited to a period of seven years. 
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Mr. McCarthy. — Then, at page 635, T refer to the statement as to Fort^ 
Nelson being one of the most important forts. Fort Nelson is to the north. One 
of the early discoverers died there in the winter, and it was called Port Nelson^ 
It is a little below the Churchill Biver, your Lordships will see, I give your 
Lordships the reference where it is spoken of as being the most important point 
in Hudson's Bay, at page 635. Then, the Treaty of Eyswick I think I men- 
tioned to your Lordships on Thursday, and I need not trouble your Lordships- 
i^in to take a note of it. The next reference is to page 656 of the Joints 
Appendix,* and it is a very full and clear account of the right of the Hudson's- 
Bay Company, and as to all the discoveries and so on. It is an answer of the 
Hudson's Bay Company. Again, at pages 559 to 562, is another statement,*!' 
which is very precise as to dates, places and events. I do not propose to trouble 
your Lordships with reading them, but I will first give you the references. That 
is in 1700. Then come the papers at pages 662 and 563, which I ought to refei* 
tot 

•"A deduction of the Right and Title of the Crown of Great Britain . . to all the «traita. bays, 
seas, rivers, lakes, oreeks, islands, shores, lands, territories and plaoes whatsoever within Hudson's Strait» 
and Hudson's Bay, and of the rights and property of the Hudson's Bay Company . . " (1699). Th«- 
French answer to this document is at page 637, Joint App. 

t Reply of the Hudson's Bay Company to the answer of the French commissaries, June, 1699. 

JThese are the company's memorials of 10 July, 1700, and 29 January, 17U1, to the Lords Commie^ 
•ioners of Trade and Plantations, proposing the Albany River as the boundary on the west side ot the Bay r> 
and by the first memorial, the Rupert River, and by the second, the East Main River, as the boundary on 
the east side of the Bay. Also a letter, from the Secretary of the Lords Commissioners, to the company^ 
22 January, 1701, suggesting the parallel of 52^'* as the line on the east side. They are as follows :— 

The Company's Claims after the Treaty of Ryswick. 
[To the Right Honorable the Lords Commissioners of Trade and Plantations.] 

The limit-} which the Hudson's Bay Com pan/ conceive to be necessary as boundaries between the- 
French and them in case of an exchange of places, and that the company cannot obtain the whole Strait» 
and Bay, which of right belongs to them, viz. :— 

1. That the French be limited not to trade, by wood-runners, or otherwise, nor build any house, factory- 
or fort beyond the bounds of 53 degrees, or Albany Ri^ er, vulgarly called Chechewan, to the northward^ 
on the west main or coast. 

2. That the French be likewise limited not to trade, by wood-runners, or otherwise, nor bnild any house,, 
factory or fort beyond Rupert's River, to the northward, on the east main or coast. 

S. On the contrary, the English shall be obliged not to trade, by wood^runners, or otherwise, nor buil<l 
any houee, factory or fort beyond the aforesaid latitude of 53 degrees, or Albany River, vulgarly calle<l 
Chechewan, south-east towards Canada, on any land which belongs to the Hudson's Bay Company. 

4. As also the Ecglieh be likewipe obliged not to trade, by wood-runners, or otherwise, nor bnild any 
house, factory or fort beyond Rupert's River, to the south-east, towards Canada, on any land which belongs 
to the Hudson's Bay Company. 

5. As likewise, that neither the French or English shall at any time hereafter extend their bounds con- 
trary to the aforesaid limitations, nor instigate the natives to make war, or join with either, in any acts of 
hostility to the disturbance or detriment of the trade of either nation, which the French may very reason- 
ably comply with, for that they by such limitations will have all the country south-eastward betwixt 
Albany l<'ort and Canada to themselves, which is not only the best and most fertile part, but also a much 
larger tract of land than can be supposed to be to the northward, and the company deprived of that which 
was always their undoubted right. 

And unless the company can be secured according to these propositions, they think it will be impossible 
for thom to continue long at York Fort (should they exchange with the French), nor will the trade answer 
their charge ; and therefore if your Lordships cannot obtain these so reasonable propositions from thaFrench* 
but that thev insist to have the limits settled between York and Albany Fort, as in the latitude of 55^ 
degrees or thereabouts, the company can by no means agree thereto, for they by such an agreement will 
be the instruments of their own ruin, never to be retrieved. 

By order of the General Court, 
Confirmed by the Court of the said ) Wif. Potter, 

Company, 10th July, 1700. ) Secretary. 

To the Governor or Deputy-Oovernor of the Hudson's Bay Co^npany^ or either of them, 

6BNTLEHBN,~Upon consideration of what was this day offered to the Lords Commissioners for Trade 
and Plantations, by yourselves and other members of the Hudson's Bay Company, their Lordships have 
commanded me to acquaint you with their desire that the resolution of your [Court] may be taken and 
communicated to them, whether (in case the French cannot be prevailed with to consent to the settlement 
of the boundaries proposed in your Court of the 10th July last),*the said Court will not think fit to consent^ 
that the limits on the east side of the Bay be extended to the latitude of 52^ degrees, with whatever fur» 
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Lord Aberdare. — Which is Rupert's River. 

Mr. McCarthy. — It is to the east. It is just north of the blue line. It is the 
north-east comer of the awarded territory, practically. 

Lord Aberdare. — I see that it was their contention, after the Treaty of 
Ryswick, that the French had no right to any posts eastward of Rupert's or of 
Hudson's River. 

Mr. McCarthy. — I am coming to that, because these are the only documents, 
from first to last, that give even the slightest colour of foundation for the award. 

Lord Aberdare. — Just tell me this, if that is so. The map we have here, 
is the Ontario map ? 

Mr. McCarthy. — Yes. 

Lord Aberdare. — And therefore you do not accept it, of course ? 

Mr. McCarthy.— Yes, my Lord, I do ; but I do not accept f 11 the statements 
on it. 

Lord Aberdare. — It is with reference to a statement on it that I wanted to 
ask you. If you look to the north portion, along the line of the Albany, you will 
see written there, and across James' Bay : " Southern boundary " — that is, the 

iher that Court may think advisable to propose, in reference to their own affairs, for the more easy settle- 
ment of all disputes between the Company and the French in Hudson's Bay. 

Whitehall, January 22nd, 170f. W. P[opple]. 

To the Right Honourable the Lord$ Commissioners for Trade and Plantations. 

The Hudson's BayCompany have lately exhibited to your Lordships their res'>lution of their Court, 
the 10th of July last, concerning limits between them and the French in Hudson's B%y, and thdugh the 
Company cannot but still insist upon their undoubted right to the whole Bay and Straits of Hudsoj, as hat 
been clearly made out by them : 

Yet in obedience to your Lordship's letter of the 23nd inst, and to shew how dejirou4 they are to com- 
ply therewith as much as in them lies, and is consistent with their future safety, they do further offer to 
your Lordships the following proposals of limits between them and the French m Eludjon's B»y, viz :— 

1. That the French be limited not to trade, by wood runners or otherwise nor build any house, 
factory, or fort to the northward of Albany River, vulgarly called Checheawan, on the west main or 
coast. 

2. That the French be likewise limited not to trade, by w3od*runners or otherwise, nor build any house, 
factory, or fort to the northward of Hudson's River, vulgarly called Canuse River, on the eait main or 
coast. 

3. On the contrary, the English, upon such an agreement, do engage not to trade, by wood-runners [or 
otherwise], nor build any house, factory, or fort to the southward of Albany River, vulgarly called 
Checheawan, on the west coast, on any ground belonging to the Hudson's Bay Company. 

4. As also, the English be likewise limited not to trade, by wood-runners or otherwise, nor build any 
house, factory, or fort to the southward of Hudson's River, vulgarly called Can«3e River, on the east coast, 
on any (rround belon^^ng to the Hudson's Bay Company. 

5. That all the islands in the said Bay and Straits of Hudson, lying to the northward of Albany 
River, on the west coasN and of Hudson's River, vulgarly called Canuse River, on the east coast, shall be 
and remain to the English. 

6. Likewise that all the islands in the said Bay of Hudson, lying to the southward of Albany River, 
on the west coast, and of Hudson's River, vulgarly called Cinuse River, on the eaist coast, shall be and 
remain to the French. 

7. That neither the French or English shall at any time hereafter extend their bounds contrary to the 
aforesaid limitations, or instigate the natives to make war, or j )in with either in any acts of hostility, to the 
disturbance or detriment of the trade of either nation. 

These terms the cooapany are willing to agree to, upon condition thny may be secured from any claim 
that has been, or may be male on them by virtue of the 8th Article of the Treaty of Ryswick, or by any 
other matter or thing relating to the 8%id treaty. And if the French think 6t to accept thereof, the com- 
pany are willing to exchange places with them, but not without settling of limits ; for that the said 8th 
Article which saith there shall be an exchange of places, doth also sa^, that limits shall be likewise settled, 
and it would seem very unreasonable that one should be performed without the other. As to the company's 
naming of rivers as boundariei, and not latitudes the same is more certain and obvious, both to the natives 
as welfas Europeans, and the contrary impracticable : nor can the latitude be so well laid down in that wild 
country, the Indians well knowing the one, but not the other. 

But should the French refuse the limits now proposed by the company, th ) company think themselves 
not bound by this or any former concojsi )n3 of the like nature, bat mu<t, a-i they hava always done, insist 
upon their prior and undoubted right to the whole Bay and Straits of Hudson, which the French never 
yet would strictly dispute, nor suffer to hi examined into (as knowing the weakness of their claim), though 
the first step in the said Article of Ryswick directs the doing of it. 

By Order of th*» General Court of the said Company. 

Wm. Potter. 

January 29th, ITGf. Secretary, 
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Albany and the East Main being the southern boundary — ** proposed by the 
Hudson's Bay Company, 29Ui January, 1701," and another line, that of the 
Albany and Rupert, marked " Southern boundary proposed by Hudson's Bay- 
Company, 10th July, 1700." ' 

Mr. McCarthy. — Those are the very documents we are now at. 

The Lord Chancellor. —You are now rea'linor from documents in 1700 and 
1701 ? 

Lord Aberdare. — But you proceeded to say that neither then nor afterwards 
was there anything to justify the award. 

Mr. McCarthy. — I say these are the only documents. 

The Lord President. — These documents carry the French up to the Albany 
River. 

Mr. McCarthy. — All south of that line the Hudson's Bay Company proposed 
for the French. T'hey said, we do not want the French to come north of it, and 
we will not go south. What I say is, that those are the only documents, fir$t to 
last* 

The Lord Chancellor. — These may be the only documents, first or last, but 
we should like to understand what these documents are. 

Mr. McCarthy — They are on pages 562-3 : 

"The Company's Claims after the Treaty of Ryswick. 

" The limits which the Hudson 'd Bay Company conceive to be necessary as bouDdaries 
between the French and them, in case of an exchange of places, and that the Company 
cannct obtain the whole straits and bay, which of right belongs to them, viz : *' 

It is a document without prejudice — 

•* That the French be limited not to trade, by woodronners or otherwise, nor build any 
house, factory or fort bejond the bounds of 53 degrees, or Albany River, vulgarly called 
Chechewan, to the northward, oa the west main or coast." 

The Lord Chancellor. — I see by the map that that name was also the name 
of the fort built in 1684 at the mouth of the Albany River. 

Mr. McCarthy. — ^The first forts built there were by the English,t then the 
French took them, then the English retook them, then the Treaty of Ryswick 
was passed, which said that notwithstanding the English had captured them 
nevertheless they ought to be returned to the French, although they had been 
taken from the English by the French during the peace, and therefore the 
Hudson's Bay Company said they were "the only mourners by the peace." 
Then the second paragraph says : 

" That the French be likewise limited not to trade, by wood-runners or otherwise, nor 
build any house, factory or fort beyond Rupert's River, to the northward, on the east 
main or coast. On the contrary, the Eaglish shall be obliged not to trade, by wood- 
rnncers or otherwise, nor build any house, factory or fort beyond the aforesaid latitude 

* These documenta, emanating from the company itself, conceded to the French the line of the Albany 
and East Main riven, but that they were the only documents that gave ' ' colour of foundation " to the 
award of the arbitrators, was so little the case^ that they may looked upon as not having formed even an 
element in the evidence upon which the decision of what was Ontario's right was arrived at ; at best they 
served but to pufcgest the actual lay, which might be conveniently followed, of a line already determined 
up)n quite different considerations. The title of France did not depend upon any concession of the com- 
pany, and that title passed not to the company but to the Crown of Great Britain— in part in 1713, in its 
entirety in 1763. And that was but one phase of the qiestion, one branch of the arflrument. Subsequently 
came the Acts of the Parliament and of the Crown—the series of Orders in Council, Royal Proclamations, 
Commissions, and Instructions— which formed the actual basis of the award. (Seeante, p. 12, notef, p. 190, 
note t.) 

fThe first forts north of the height of land were built by the French. See, as to those on the Rupert, 
Moose, Abbitibi, Albany and Nelson Rivers, anit, p. 200, note *. See, also, appendix B, hereto. 
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■of 53 degrees, or Albaay River, vulgarly called Ohechewan, south east towards Oanada, 
on any land which belongs to the Hudson's Bay Company " — 

treating it still as their land : 

" ^ s also the Englieh be likewise obliged not to trade, by wood runners or otherwise, - 
nor build any house, factory or fort beyond Rupert's River,, to the south-east towards 
Oanada, on any land which belongs to the Hudson's Bay Compiny." 

It is only regulating trade, after all ; there is no surrender of territory. 
Sir Robert Collier: 

** As likewise that neither the French or English shall at any time hereafter extend 
^heir bounds contrary to the aforesaid limitations." 

Mr. McCarthy. — Yes : 

'* Nor instigate the nativeei to make war, or join with either, in any acts of hostility, 
-to the disturbance or detriment of the trade of either nation, which the French may very 
Tf^asonably comply with, for that they by such limitations will have all the country 
south-eastward, between Albany Fort and Canada, to themselves, which is not only the 
bent and most fertile part, but also a much larger tract of land than can be supposed 
to be to the northward." 

The Lord President. — I see these are the limits which the Hudson's Bay- 
Company conceived to be necessary as boundaries in case ot an exchange of 
places. 

Mr. McCarthy. — Yes: 

" And unless the company can be secured according to these propositions, they 
think it will be impossible for them to continue long at York Fort (should they exchange 
with the French), nor will the trade answer their charge, and therefore it* your Lord- 
ships cannot obtain these so reasonable propositions from the French — *' 

Your Lordships see it was to the Lords Commissioners of Trade and Plantations : 

— " but that they insist to have the limits settled between York and Albany Fort as 
in the latitude of 55 degrees or thereabouts, the company can by no means agree. thereto, 
for they by such an agreement will be the instrument of their own ruin never to be 
retrieved." 

The Lord Chancellor. — I see it is Fort York, or Fort Nelson. 

Mr. McCarthy. — Yes. I omitted to read the last part of paragraph 5. Your 
Iiordships will observe, in the first place that this is a proposition made to the 
Lords Commissioner-* of Trade and Plantations. 

Sir Robert Collier. — There we have the precise Tx)undary which they 
claimed at this particular time, 10th July, 170O. 

Mr. McCarthy. — Nob what they were claiming, but what they were willing, 
for the sake of peace and settlement, to accept. 

Sir Robert Collier [re/erring to the Ontario boiindary mop]. — It is 
called ** Southern boundary proposed by H. B. Co., lOth July, 1700." Then, later, 
they go a little higher and there is " Southern boundary proposed by H. B. Co., 
29th January, 1701/' 

Mr. McCarthy. — I find no authority for that line on the map.* If you look 
at paragraph 5, you will see what the company say further, line 31 : 

'* Which is not only the best and most fertile part, but also a much larger tract 
of land than can be supposed to be to the northward, and the company deprived of 
that which was always their undoubted right." 

* There is Authority for the line, viz., the company's memorial of the particular date, arUCf p. 207, 
note. 
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Now they speak of their right, and make a proposition for settlement to their 
own government, and not to the French. 

Sir Montague Smith. — They wanted their own government to get that 
boundary settled. 

Mr. McCarthy. — I say this never w^as communicated to tlie French. 

The Lord Chancellor. — What does that signify ? 

Mr. McCarthys — Perhaps not ; I only stated the fact. 

The Lord Chancellor. — There have been many documents which do not 
seem to have been communicated, which have been referred to as shewing what 
the claims or pretensions of particular parties were at different times. 

Mr. McCarthy. — I thought I had read the part which made it very clear 
that they claimed all, but were willing to make concessions for the sake of peace. 

The Lord Chancellor. — You have read enough to shew that they do not 
necessarily admit by this that they are conceding something to which they made 
no claim. It does not go further than that. 

Mr. McCarthy. — They do say, " and the company deprived of that which 
was always their undoubted right." They speak of their right, and make a pro- 
position for settlement to their own government, and not to the French. I do 
not know what stronger words could be used. 

Sir Robert Collier. — And they also say that they claim the whole Straits 
and Bay. 

The Lord Chancellor. — They seem to admit by this, that looking to the 
actual state of occupation and possession, that would be a limitation of boundaries 
in which they would acquiesce. 

Mr. McCarthy. — If that settlement had been carried out at that time, they 
would be willing to acquiesce. That came to nothing. It was a proposition 
made by them, not communicated to the French, or which, if it was communi- 
cated to the French, was never agreed to, and therefore it was like a proposition 
made without prejudice, and of course is not to be used against them in any sense. 

Then, if your Lordships care to follow this further, I may state I have gone 
carefu-lly through it, and I think I can state the effect of it, that nothing came 
of all this correspondence. I merely referred to this because I thought it ought 
to be explained to your Lordships, and it would hardly have been candid to your 
Lordships if I had passed it over. 

The Treaty of Ryswick was followed rapidly by the outbreak of war between 
France and England, which ended in the Treaty of Utrecht. By that treaty the 
Treaty of Ryswick was wiped out, and the English and Hudson's Bay Company 
restored to all their rights.* 

The Lord Chancellor. — There is a paragraph at the bottom of page oQ4}f 

* Ontario claimed that the Treaty of Utrecht could not enure to the benefit of the Hudson's Bay 
Company, for the reasons set out ante, p . 190, note f. 

fMSMORlAL OF THK HuDSON's BaY COMPANY TO THE LORDS OoMMISSIO.NERS FOR TrADE AND PLANTA- 
TIONS, 19 January, 1702. [Extract.] 

[They] whall proceed to inform your Lordships of the preheat malancholy prospect of their trade and 
settlement in Hudson's Bay, and that none of His Majesty's plantationi are lefr. in such a deplorable stJite 
as those of this company, for by their ^reat losses by the BV^nch, both in times of peace as well as during? 
the late war, together with the hardships they lie under by the late Trea'.y of Ryawiok, they may be said 
to be the only m<»urner8 by the peace. 

They cannot but inform your Lordships that the only settlement the company have now left in Hudson's 
Bay (of seven they formerly possessed) is Albany Fort, vulgarly called Checheawan, in the bottom of tha 
said Bay, where they are surrounded by the French on every side, viz., by their settlements on the Iake< 
and rivers from Canada to the northwards, towards Hud^oa's Bay, as also from Port Nelson (Old York 
Fort) to the southward ; but beside this, the company have, by the return of thair ship this year, received 
certain intelligence that the French have made anoch*)r settlement at a placd called New Severn, 'twixt 
Port Nelson and Albany Fort, whereby they have hindered the Indians from coming to trade at the com- 
pany's factory, at the bottom of the Bay, so that the company this year have not received above one- fifth 
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shewing exactly the state of things, right or wrong, whore the Hudson's Bay 
Company state : 

"That the only settlement the Co:upany have now left in Hudson's Bay (of seven 
they formerly possessed)' is Albany Fort, vulaarly called Checheawan, in the bottom of 
the said bay, where they are surrounded by the French on every side, viz., by their 
settlements on the lakes and rivers from Canada to the northwards, towards Hudson's 
Bay, as also from Port Nelson (Old York Fort) to the southward." 

Mr. McCarthy. — I do not know to what extent that statement is right, but 
they (the French) had a settlement on the Albany River, and they had that 
settlement on Lake Abbitibi, which is to the north of Lake Temiscaming. When 
they say settlement, it does not mean a settlement of cultivated land, but a post 
from which they traded, and where they had fortifications I think they had 
posts at both those places, on the Albany River and at Lake Abbitibi. 

Lord Aberdare. — Your argument would be, that their settlement there would 
no more entitle them to the territory than their settlement to the north would 
entitle them to the land to the north. 

Mr. McCarthy. — In the negotiations for the peace of Utrecht, the English 
insisted on having the cannon, and a good deal of discussion took place as to the 
words "restitution" and " cede," and one of the points was, that if it had been'a 
cession, the French would have right to withdraw their ordnance and their public 
property. If, on the other hand, it was restitution, the cannon and the public 
property went to the conqueror. Then, in view of the Treaty of Utrecht, the war 
having occurred in 1702, and having continued to 1713,1 think, if your Lordships 
will look at page 572, in view of the negotiations then pending for peace, the. 
Hudson's Bay Company presented their claim to the Queen,* and that states — 

part of the returns they usually had from theuce, insomuch that the same doth noc answer the expense of 
their expedition. 

The company, being by these and other their misfortunes reduced to such a low and miserable condition, 
that, w thout dij Viajasty's favour and assistance, they are in no wayd able to keep that little remainder 
they are yet p js-jesse 1 of in Hudson's Bay, but may justly fear in a short time to be deprived of all their 
trade in those parts, which is solely negotiated by the manufacturers of this kingdom. 

* The Company's petition to Queen Anne, 1711, whose admissions are so important that it may be well 
to gproup them here in one view : — 

[Extracts.] 

That the French, in a time of perfect amity between the two kingdoms, viz.. Anno 1633, did arbitrarily 
invade the company*s territories at Port Nelson, burn their houses and seize their effects. 

That in the years 1684 and 1685, they continued their depredations. 

That in the year 1686, they forcibly took from the company three factories, viz.: Albany Fort, Rupert 
and Moose River Fort, which violent proceeding they continued the years 1687 and 1688, the whole damsm^es 
done by the French to the company in times of peace amounting to €108,514 19{*. 8d. as your petitioners 
are ready to make appear, besides interest for the same. * ♦ * * 

But so it is, may it please your mast Excellent Majesty, that the company found their interest not 
eomprehended in the Treaty of Ryswick, which they are far from attributing to any want of care in that 
gracious Prince of this Kingdom's honour and trade, and rather think their rights and claims were then 
overweighed by matters of higher consequence depending in that juncture ; for by the said treaty they 
found their condition much worse than it was baf ore, — by the 8th article whereof, the French were left in 
possession of such places situated in Hudson's Bay, as h^d been taken by them during the peace which had 
preceded that war. 

That at a meeting of Commissioners on both sidas (as directed by the said treaty, to adjust the^e differ- 
ences) the company did again set forth the undoubted right of the Crown of England to the whole Bay and 
Streights of Hudson, against which nothing but sophistry and cavils were offered on the French side, and 
the matter remained undetermined . 

That the only settlement now remaining to the company in tho^e parts (of seven they formerly had) 
is Albany Fort, on che Chechewao, where they are surrounded by the French on every side, viz.: By their 
settlements on the lakes and rivers from Canada to the northward towards Hudson's Bay, as also from 
Port Nelson (alias York Fort), to the southward. The French have likewise made another settlement 
between Port Nelson and Albany Fort, whereby the Indians are hindered from coming to trade with the 
Bnglish factory at the bottom of the Bay, and if they are suffered to fix and fortify in those parts, beyond 
all question ehey will deprive your Majesty's subjects of that tract of land, which is so large a part of your 
American dominions, and rightly belongs to the Crown of Great Britain. * ♦ ♦ ♦ 

That the said country doth abound with several other commodities (of which your petitioners have not 
been able to begin a trade, by reason of the interruptions they have met with from the French), as with 
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"That the FreLch, in a time of perfect amity between the two kingdoms, viz., anno 
1682, did arbitrarily invade the company's territory at Port Nelson, burn their houa^» 
and seize their effects. That in the years 1684 and 1685, they continued their depreda- 
tions. That in the year 1686, they forcibly took from the company three factories, vit, 
Albany Fort, Rupert and iVloose River Fort, which violent proceeding they continued the 
vears 1687 and 1688, the whole damages done by the French to the company in times of 
peace amounting to £108,514 19s. 8d., as your petitioners are ready to make appear, 
besides interest for the same. That in ibe year 1685, they supplicated his then Majesty, 
King James the Second, to interpose on their behalf, and, by his ambassadors at tho 
French Court, to demand reparation for the damages done to the compauy, and restitu- 
tion of the places unjustly taken from them by the French in time of peace." 

That is a repetition of what your Lordships have heard. Then, they talk, on page 
573, about the Peace of Ryswick : 

*' But so it is, may it please Your Most Excellent Majesty, that the company found 
thrir interest not comprehended in the Treaty of Ryswick, which they are far from 
attributing to any want of care in that GrAcious Prinze [the late King William], of this 
kingdom's honour and trad**, and rather think their rights aYid claims were then over- 
weighed by matters of higher con«fquence depending in that juncture; for, by the said 
treaty, they found their condition much worse than it was before, by the 8th Article 
whereof the French were left in possession of Fuch places situated in Hudson's Bay, as 
had been taken by them during the peace which had preceded that war. That at a 
meeting of Commissioners on both sidej (as directed by the said treaty, to adjust 
these differences), the company did again set forth the undoubted right of the Grown of 
England to the whole Bay and Straits of Hudson, against which nothing but sophistry 
and cavils were offered on the French side, and the matter remained undetermined." 

Sir Montague Smith.— The whole bay and straits ? 

Mr. McCarthy. — That is used, as I submit, shortly to indicate or imply their 
right to the whole country : 

"That the only settlement now remaining to the company in th9se parts (of seven 
they formerly had) is Albany Fort, on the Ohechewan, where they al"e surrounded by the 
French on every side, viz., by their settlements on the lakes and rivers from Canada 
to the northward, towards Hudson's Bay, as also from Port Nelson (alias York Fort) to 
the southward." 

They then speak of the former treaty, and j'our Lordships have heard that. 
Then : 

'* l^e premises considered, when Your Majesty in your high wisdom shall think fit 
to give peace to those enemies whom your victorious arms have so reluced and humbled, 
and when Your Majesty shall judge it for your people's good to enter into a treaty of 
peace with the French king, your petitioners pray that the said prince be obliged by such 
treaty to renounce all right and pretensions to the Bay and Scraits of Hudson, to quit 
and surrender all posts and settlements erected by the French, or which are now in 
their possession, as likewise not to sail any ships or vessels within the limits of the 

whale-oil, whale-bone, (of which last your subjects now purchase from Holland and Germany, to the value 
of about £26,000 per annum, which may oe had in your own dominions) besides many other valuable com- 
modities, which in time may be discovered. » * ♦ » 

That if the French could pretend to any right to the ^aid territories by the peace of Ryswick, this right 
must needs be determined by their notorious infraction of the said treaty. 

'fhe premises considered, when your Majesty, in your high wisdom, shall think fit to ^ve peace to those 
enemies whom vour victorious arms nave so reduced and humbled, and ^hen your Majesty shall judge it 
for your people s good to enter into a treaty of peace with the French King, your Petitioners pray that the 
said Prince oe obliged by such treaty, to renounce all right and pretensions to the Bay ana Streiifhts of 
Hudson, to quit and surrender all posts and settlements erected by the French, or which are now in their 
possession, as likewise not to sail any ships or vessels within the limits of the company's chaiter, and to 
make restitution of the £108,614, 198. 8d., of which they robbed and despoiled your petitioners in times of 
perfect amity between the two Kingdoms. 
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coadpany'i) charter, and to make restitution of the £108,514 19s. 8d., of which thejr 
robbed and despoiled your petitioners in times of perfect am icy between the two- 
kingdoms *' 

And virtually that prayer was acceded to. 

Sir Montague Smith. — " The Bay and Straits of Hudson " again. 

Mr. McCarthy. — Yes. They never set out the words of the charter in full^ 
but it does appear from the Ryswick treaty, which was referred to a moment 
ago, that they meant the land, because they speak of their land, and they speak 
of more valuable land being given to the French by that proposition they then 
propose to make than they were retaining. 

The Lord Chancellor. — Then, there is a new proposition* in 1711. What 
is the bearing of that ? 

Mr. McCarthy. — I do not know that that varies anything that I have read. 
It is a proposition as to limits. 

The Lord Chancellor. — Where is Grimington's Island ? 

Mr. McCarthy. — To the north-east, on the coast of Labrador. 

The Lord President. — That would be taking the French out of the bay 
altogether. 

Mr. McCarthy. — They proposed, before the Treaty of Utrecht, a line of 
demarcation between the two provinces, and your Lordships will find that on the 
map, marked substantially in accordance with the height of land : 

''Th^t the said limits befi;in from the island called Grimington's Island, or Cape 
Perdrix, in the latitude of 58J north." 

Sir Robert Collier. — That is very far north. 

Mr. McCarthy. — On the coast of Labrador. 

The Lord Chancellor. — Nobody could possibly say that that would coin- 
cide with the height of land. 

Mr. McCarthy. — I was wrong in saying that it corresponded : it is a line 
drawn below + 

The Lord Chancellor. — This line is quite on a different part of hills. 

Mr. McCarthy. — The height of land in this part runs up north-easterly. It 
is not at all in the same direction. 

The Lord Chancellor. — 1 have the ** Boundary proposed by the Hudson's 
Bay Company in I7l2." About the middle of its course there is some large river 
running into Qngava Bay, which is inconsistent with the height of land or the 
watershed having anything to do with that territory. It may be immaterial for 
our present purpose. 

Mr. McCarthy. — It is, in this sense. I made a mistake in supposing it was 
the height of land. It is the line below that, which goes to Davis' Inlet. 

The LoR!) Chancellor. — That seems to cross the water not far from the 
sourced of the River Canuse. 

Mr. McCarthy. — That is virtually the height of land line ; it is not a 
straight line. 

The Lord Chancellor. — Not only not a straight line, but this on the face of 
the map goes across the water. 

•Memorandum of the company to the Lordd Commissionera of Trade and Plantations, 7 February, 
1712, (Joint App., p. 574), proposing for limits a line beflrinainf? at Grimin((ton*ti Inland, or Cape Perdrix, in 
58|^, on the coast of Labrador, and passing to the south westward, to Lake Mistassin, ** dividing the »ame 
into two parts." Nothing is said as to its further extension, but it is claimed that the French should deliver 
up all forts, settlements, etc., ** within the limits aforesaid, or within the Bay and Straits of Hudson." 

+The two lines here discussed are those set down upon the Ontario Government map of 1884 as (1> 
•* Boundary proposed by the Hudson's Bay Company in 1712,'' running from Lake Mistjiisin to Griming- 
ton's Island or Cape Perdrix, and (2) ** Boundary proposed by the English Commissaries under the Treaty 
of Utrecht, 1719," running from the same lake to the north capu of Davis^ Inlet, on the Labrador coast. 
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Mr. McCarthy. — If your Lordship looks at the height of land, you will find 
it is as near a straight line as can be. 

Sir Robert Collier — The height of land would not be straight. 

Mr. McCarthy. — No, but the line proposed by the second document I mean. 

The Lord Chancellor. — That is exactly the same line asv the " Boundary 
proposed by the English Commissaries under the Treaty of Utrecht, 1719." The 
general tendency of the line seems no doubt to be much in accordance with your 
view, but at that particular part ot it I do not think it is, and that is not an 
unimportant thing. If this is relevant to the present controversy, it shews that 
they are not to take too little. 

Mr. McCarthy. — The answer to that is this, that they did not exactly know 
where the water line was. What I say to that, my Lord, whether rightly or 
wrongly, is this, that they did not pretend to survey the water line. 

Lord Aberdare. — They go to the Lake Miscosinke, which is pretty nearly 
the water line. 

Mr. McCarthy. — Of course, I do not mean to say that they found out exactly 
the line of the water line, but they adopt the general course of the water line in 
the subsequent correspondence, although not in this.* 

The Lord President. — T think in this memorandum, the Hudson's Bay 
Company call attention to the fact of their charter. 

Mr. McCarthy. — Yes, in the company's memorandum of 7th February. 1712 ; 
it commences at page 574 : 

**That the said limits bes;ia from the island called Grimington's Island, or Cipe 
Perdrix, in the latitude of 58J north, which th?y desire may be the boundary between 
the English and French, on the coast of Labrador, towards Rupert's Land, on the east 
main, and Nova Britannia on the French side, and that no Fiench ship, bark, boat, or 
vessel whatsoever, shall pass to the northward of Cape Perdrix or Griraington'g 
Island, towards or into the Straits or Bay of Hudson, on any pretence whatever. 

** That a line be supposed to pass " — 

''' Supposed to pass " is the way they put it. 

Lord Aberdare. — From that point it goes down to Lake Miscosinke. 

Sir Robert Coixier. — It takes you down to that ? 

Mr. McCarthy. — Yes my Lord. 

Lord Aberdare. — And then it goes on further. 

Mr. McCarthy. — Yes : " dividing the same into two parts (as in the map 
now delivered)." 

The .Lord Chancellor. — I suppose you have not got that uiap ? 

Mr. McCarthy'. — No, my Lord. Afterwards, this becomes important. I 
think it is proper to refer to it, but afterwards the line is laid down on the 49th 
parallel. That is where we get the 49th parallel afterwards. 

Sir Robert Collier. — Then, they say that the French boats shall not como 
^' to the north or north-westward of the said lake, or supposed line ; *' that is to 
say, that the French are not to go northward of this Lake Miscosinke. 

Mr. McCarthy.— That comes afterwards, after the treaty of Utrecht. 

Sir Robert Collier. — What they say is, that the French boats shall not 
<;ome to the northward or north-westward of the said Lake Miscosinke. 

Mr. McCarthy. — That is th> proposition. That is the memorandum pre- 

?ared by the company, and suggested to the Lords Commissioners of Trade and 
lantations, 

Lord Aberdare. — These are intermediate negotiations ? 

*Neither of the two lines discussed is confined to the watershed of Hudson's Bay and Straita. They 
pass beyond, through the height of land, and, by another Mater system, to the Atlantic coast of Labrador. 
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Mr. McCarthy. — These are before the peace. These are not negotiations at 
all, strictly so called. While negotiations for the peace were going on, the Hud- 
son*s Bay people proposed to the English negotiators to have that line estab- 
lished. 

Sir Robert Collier, — That is the line that they claimed at that time ? 

Mr. McCarthy. — That is the line they claimed on that side : 

" These limits being first settled and adjusted, the company are willing to refer their 
losses and damages f. rmerly sustained by the French in time of peace, to the considera- 
tion of commissioners to be appointed for that purpose." 

Then they go on : 

** Ihe said company are by their charter, constituted lords proprietors of all those lands, 
territories, seas, straits, bays, rivers, lakes and sound?, within the entrance of the Straits; 
to hold the same as of Her Majesty's manor of East Greenwich, in the County of Kent." 

That means, T take it, that thej'' take the whole from the entrance of the Straits 
of Hudson, and all the lands drained by the tributaries to that. That is their 
claim. Your Lordships will find that pretty plain when we go on, step by ste^p. 
Of course, the land was not of so much importance then as the trade. 

The Lord Chancellor. — You are going through the detail of these negotia- 
tions, and it may be that it is necessary that you should do so, but as far as I 
can make out, the result of it seems to be this, that from time to time various 
boundaries were proposed, none of which exactly refer to or coincide with the 
'watershed, and that no boundary was finally settled. Is not that it ? 

Mr. McCarthy. — That is just what I am coming to, but I think it is only 
fair to point out ^hese negotiations, because they are rather against the view 
which I am contending for. and I shall have no opportunity of replying in ease 
any statement may be made by my learned friends on the other side, if they 
advance anything upon them. Then there follows, what I was very nearly 
omitting, the report of the Lords of Trade to the Earl of Dartmouth,* at page 
575: 

*'Iu obedience to Her Majesty's commands, signified to us, we have considered the 
enclosed petition from the Hudson's Bay Oompany to Her Majesty, and are humbly of 
opinion that the said company have a good right and just title to the whole Bay and 
Straits of Hudson." 

Sir MoNTAGPE Smith. — That seems to be the phrase adopted at that time 
all the wa}' through — the " Bay and Straits.*' 

Mr. McCarthy. — Yes. In point of fact, I am inclined to think that the 
clearer view of international law, as it is now understood, was on the French 
side — as to the watershed I mean — as far as I can gather from the correspondence. 

The Lord Chancellor. — Surely there is no international law involved in 
the subject ? 

Mr, McCarthy. — I propose, my Lord to cite authorities from writers on 
international law, in suppoi-t of that view, such as Phillimore. 

The Lord Chancellor. — It may be that the French had no abstract right to 
the possession of these territories. 

Mr. McCarthy. — But I mean with reference to how these matters, with 
regard more especially to the American continent, were settled ; because they 
required to be settled. 

The Lord Chancellor. — That is a matter of history rather than inter- 
national law. 



* Report dated 19th February, 17H 
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Mr. McCarthy. — These pretensions were advanced at one time by tbe 
Spaniards, in the cession of their territories ; they were advanced at another 
time in disputes between France and England, and between England and the 
United States ; and I would submit that there is now a rule of international law 
derivable from what was done on those occasions, and in that sense it is that 
I say that questions of international law are involved. 

The Lord Chancellor — If you mean that every treaty and convention may^ 
be said to enter into international law, of course I follow what you mean. 

Lord Aberdare. — Will you go on to what was the result of all this ? 

Mr. McCarthy. — The result of all this was the Treaty of Utrecht, in which 
no lines were fixed; but your Lordships will remember my argument on the subjt-ct. 

Now then, coming to that point again, if your Lordships will pardon me for 
recurring to it, I say, looking at what your Lordships now know more accurately 
than you could from my statement — what is the fair meaning of that treaty ? 
Two things are proved, as I say, first, a rule of division, a rule by which the 
commissioners were to divide the provinces, for I will so continue to call them, 
of Hudson's Bay* and French Canada. The rule provided for their division was, 
that the commissioners were not to meet and settle that great question, which no 
doubt caused a good deal of trouble, but that that was already determined under 
the 10th article of the treaty. And how was it determined ? Now it requires a 
great deal of hardihood, after the way my argument was received by your Lord- 
ships the other day, to repeat it, but I ask your liordships again, what is the fair 
meaning of the words, when you speak of land and territory looking to water ? 

Lord Aberdare. — "Looking to" is your translation of the original words of 
the treaty, "'spectantibus ad eadem'^ " 

Mr. McCarthy.— That is what I say. 

Sir Robert Collier. — Then, in the French copy, the word is " dependent" or 
" appurtenant," 

The Lord Chancellor. — Everybody knows that the Latin word is capable 
of that sense 

Mr. McCarthy. — Is not that the fair meaning of that word, when you speak 
with regard to land looking towards the water ? What does it mean if you speak 
of the land looking to the Thames ? Would not any one say that that was the 
part of the property that sipped towards the Thames ? 

Lord Aberdare — What is the primary meaning of the word '* apectantihiisV* 
I suppose the ordinary meaning of " apectantibws " is " relating to ?" 

The Lord President. — The Frendi version is the original one. 

Mr. McCarthy. — No, my Lord. 

The Lord President.— Well, it is stated that there were two originals. 

Mr. McCarthy. — But the English government directed their commissioners 
to be guided by the Latin, and not by the French version. 

The Lord Chancellor.-— Where is the treaty to be found ? 

Mr. McCarthy. — At page 504 is the treaty.f 

Sir Montague Smith. — The notej says there were two originals. 

Mr. McCarthy. — Your Lordship is quite right. Now what say the instruc- 
tions to the commissioners, at page 509. if your Lordships will turn to that for 
a moment. 

The Lord Chancellor. — Before we pass from that, let me say — 

* It would, to say the least of it, be difficalt to discover any grounds upon which the uncertain territories 
of the Hudson's Bay Company' could be held entitled to be dignified with the title of Province. Even as 
recently as in our own day, they were tracsferred to the Dominion as unorganized tnicts, and were there- 
after, without separate identity, officially known as a part of the North- West Territories. 

t Printed anU^ p. 112. +i.c., the sub-note*, ante^ p. 112. 
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Mr. McCarthy. — I am coming back to it, ray Lord, but I want just to refer 
to this page 509, because there you will find the instructions to commissioner 
Bladen, in 1719, about this treaty : 

*' I! the French comnaissary or coniraissaries Bhould pretend to s;roun(l a more extensive 
claim upon the French treaty than does appertain to them by the Latin one, you are to 
insist upon it that the Litin treaty is to be your guide in all cases, though evpn by the 
French treaty they can have no title to any islands lying in the Bay or Gut of C*nceau." 

The Lord Chancellor. — You see, here you want to impose on the Latin 
word a sense which it does not necessarily bear, and which, in the contempor- 
aneous ti-anslation, both of the Eu|2flish government and of the French govern- 
naent, was not given to it. 

Mr. McCarthy. — I just wasn't, if your Lordship will pardon me for perhaps 
UDdue persistence upon this point — 

The Lord Chancellor. — Both the contracting parties agreed to it in the 
sense in which the word is used in the English. 

Mr. McCarthy. — That is not signed in English ; the English is a translation. 

The Lord Chancellor. — The English is a contemporaneous translation, 
accepted by the government, and made by the authority of the English govern- 
ment at the time. 

Mr. McCarthy. — But what can possibly be the meaning of these words as 
applied to land, when you speak of looking to certain rivers ! Your Lordships 
will see what he says : " together with all lands, seas, sea coasts, rivers and places 
situate in the said bay and straits " — looking towards the said bay and straits. 
Now what can that mean ? 

The Lord Chancellor. — But you insist on imposing on the word that 
literal construction which both the contracting parties at the time rejected. 

Mr. McCarthy. — Then, my Lord, let me take the other words — '* and which 
belong thereunto." 

The Lord Chancellor.— It may be either those words, or the French words. 

Mr. McCarthy. — But my Lords, have not I a right to quote the Latin, when 
I have the instructions to the English commissaries, saying, if there is a difference 
between the French and the Latin, you are to take the Latin.* 

The Lord Chancellor. — We know the English interpretation does not, nor 
does the French, give the meaning you seek to impose on the words. 

Mr. McCarthy. — It was a translation, not signed by the parties. 

The Lord Chancellor. — The notef says — which note I suppose you agreed 
upon—'* This translation is that published by authority of the English govern- 
ment at the time." 

Mr. McCarthy. — Then I will take the words of the treaty: "and which 
belong thereunto." What can that mean ? According as I understand, land is 
never said to belong to streams or rivers. It* you are speaking of a river belong- 
ing to a country, it is because the river flows through a country, and the land is 
owned by that state. You do not, as a usual thing, speak of land appertaining to 
a river, or belonging to a river. Rivers, on the contrary, (and I a-n quoting from 
a high authority) are spoken of as being dependent on the ownership of the soil, 
so that when you say, " which belong thereunto," I do not know that there is any 
great difference in the meaning. 

*The Latin and French texts were not, upon this point, reallv at variance ; and their Lordships bo 
decided. Besides, the French, as the power having to make sacrinoes, would have had the right to take 
their stand upon the instrument, and upon the interpretation, most favourable to their interests. ( Vattel, 
Book 4, sec. 32). 

+ Namely the note appended to Article X. of the Treaty, at p. 604 of the Joint Appendix. It is 
reproduced ante^ p. 112, as sub-note *. 
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The Lord President. — There is no question about belonging to a river; but 
it is belonging to " the said Bay and Straits." 

Mr. McCarthy.— But the same thing applies. How would you define that ? 
Supposing a person called upon you to fix the limits of land " which belongs to 
the Hudson's Bay " — how can you define it ? And should you go ten miles, 
or fifty miles, or two hundred miles back, or should you go back to a defined 
line, or what are you to do ? Does not the Latin supply the answer, that you are 
to go to that line which is looking, or sloping, towards this bay or river ? 

Lord Aberdare. — That is not the ordinary use of the word spectantibua. 

Mr. McCarthy. — No; but "looking toward " would be one use. 

Sir Montague Smith. — But rivers wind, and the land looks towards rivers 
in all sorts of ways, and that, therefore, can hardly be the proper meaning of 
spectantibtis. 

The Lord President. — My impression is that the English words convey the 
meaning, and that theie is no need to argue about the meaning of spectantibtis. 

Mr. McCarthy. — Very well, my Lord. 

Mr. MowAT. — It would be convenient, perhaps, to mention that the meaning 
of this word spectuTitibris, as given in Rolls Abridgement, 95 E., is identical with 
" appurtenant " or " appertaining." That is in a grant to the Duchy of CornwalL 

Mr. McCarth\\ — The Latin dictionary I have looked at gave the meaning 
of the word, when used with regard to land, as being "looking to." 

Mr. Scoble. — The primary meaning of the word is to "appertain to" or 
"relate to." 

The Lord Chancellor. — Every schoolboy knows that. 

Mr. McCarthy. — Then if we go to page 575, your Lordship will find the 
company's petition for an act of cession. My learned friend advanced an 
argument the other day, that although this land was restored by the Treaty of 
Utrecht, and this territory was the same that was restored to the crown, that it 
did not enure to the benefit of the company. 

The Lord Chancellor. — You need not trouble yourself about that. 

Mr. McCarthy. — That is all that that shews ; that it was so, and the following 
pages make that out. They pray that the land be restored to them. 

Now, we come to the negotiations under the treaty, and I may state briefly 
to your Lordships what I think those shew, so far as it is necessary for the 
purposes of this case. 

Lord Aberdare. — What treaty do you mean ? 

Mr. McCarthy. — Under the Treaty of Utrecht, in 1719. Your Lordships 
will remember, that now there was a long peace, from 1713 up to 1746, and in 
1719 commissaries were appointed, under this treaty, to mark out this line pro- 
vided by the treaty. But, before I pass from the treaty, I want just to draw 
your Lordships' attention to this. I stated this as a fact, but I thought perhaps 
your Lordships might have thought it was my argument, and not the statement 
of the treaty itself. It says : 

*' But it is agreed, on both sides, to determine within a year, by commissaries to be 
forthwith named by each party, the limits which are to be tix^d between the said Bay ot* 
Hudson and the places appertaining to the French, which limits both the British and 
French subjects shall be wholly forbid to pass over, or thereby to go to each other by sea 
or by land. The same commissaries shall also have orders to describe and settle, in like 
manner, the boundaries between the other British and French colonies in those parts." 

That appears to me to strengthen the argument that it was not intended to leave 
the commissioners to do more than just mark down some line, the principle on 
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"which that line was to be marked being already determined. And the object is 
also apparent. It is to present an absolute wall — a sort of Chinese wall- -over 
which the French were not to go, and below which the English were not to go. 
And the purpose is obvious, when we have regard to the trade which was carried 
on. By coming up, and interfering with one another's rivers, they were inter- 
fering with the trade, which went on one side to Montreal, and on the other side 
to Hudson's Bay. 

The Lord Chancellor. — They are 

— " to determine, within a year, by nommissaries to be forthwith named by each party, 
the limits which were to be fixed between the said Bay of Hudson and the places apper- 
^ining to the French." 

Your argument is, that nature had determined that, and that they were only to 
go along the line of the hills, or where they found the water divided by hills ? 

Mr. McCarthy. — No, my Lord, that is not quite so ; I have not made myself 
understood. My argument was, that as a matter of public law, even as under- 
stood in those days, the Hudson's Bay province* was bounded by that watershed 
on the one side, and equally so was the French province bounded by it on the 
other ; that that principle, which had been disputed up to that time by the two 
governments, was practically adopted by the Treaty of Utrecht, and then it would 
\>e an impossible thing — when I say impossible. I mean relatively, with reference 
to the expense — to have gone and traced the line of this watershed all through 
this great continent, which was a savage wilderness, and therefore they were to 
<Jetermine some convenient line, which was to be the line of demarcation between 
them. That is what I think the treaty says. 

Sir Montague Smith. — Which line need not be the watershed ? 

Mr. McCarthy. — It need not be the watershed. 

Lord Aberdare. — Then, to avoid all the trouble and expense, what really 
"was proposed, as the exact line of demarcation, was that they should take a 
straight line, beginning at one point and ending at the other, in its place ? 

Mr. McCarthy. — Yes, my Lord. 

The Lord Chancellor. — Then, that may have been a perfectly rational 
proceeding, but at present I see no words which indicate one thing or the other ? 

Mr. McCarthy. — I need not repeat the argument, if your Lordship under- 
stands me ; I cannot put it better than I have done. 

The Lord Chancellor. — That would seem to be somewhat important, if you 
could make it out ; because, although these people did not do that which according 
to your view it was contemplated that they might do, yet, in the absence of a 
decision by these commissioners, the thing might have practically settled itself 
on the same footing. 

Mr. McCarthy. — Yes, and I think it did. I think your Lordship will find 
that it was practically settled on the line of the 49th parallel. 

Lord Aberdare. — The proposition they put forward in 1712 is again renewed, 
at page 578, in 1714; but you say that they ultimately settled the line of the 49th 
parallel ? 

Mr. McCarthy. — Yes.f May I state briefly what I mean, because it will 
make the correspondence a good deal easier to understand ? 



*SedantCf p. 216, note*. 

tCounael is mistaken : that line was never settled as a boundary until, by the convention of 1818, it 
waH tixed as *' the line of demarcation between the territories of the United States and those of His 
Britannic Majesty . . from the Lake of the Woods to the Stony Mountains." See ante p. 142, notet ; 
posty p. 222, notet : to which it may be added, that the French retained their posts to the northward of the 
neig^ht of land, and a frontier beyond the 49ih parallel, up to the cession of Canada. See appendix B, 
hereto. 
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The Lord President. — Do I understand that your contention, that the water 
line or heip:ht of land was the original boundary of the Hudson's Bay Company's 
territories, is entirely derived from the words of the charter, namely, *' all the 
lands and territories upon the countries,'* etc. ? 

Mr. McCarthy. — Yes, my Lord. 

The Lord President. — It all depends upoa them ? 

Mr. McCarthy. — Yes. 

The LoKD President. — Absolutely, does it ? 

Mr. McCarthy.— I think so ; what I think is this, that all that the Engb'sb 
owned, their Hudson's Bay Company were entitled to, as I stated on Thursday, io 
my first observation. The English being the first discoverers, were entitled to 
settle.* 

The Lord President. — But the whole contention that there was a water 
line boundary — a boundary depending upon the height of the land — rests upon 
the words of the charter, *' the lands upon," etc. ? 

Mr. McCarthy. — Practically it does ;f but this ought to be added to qualify 
that — 

Sir Robert Collier. — At what page is the charter ? 

Mr. McCarthy. — Page 341, it commences-J Now, then, what took place 
was this. Commissioners were appointed on both sides to fix this line. On the 
side of England, a line was put forward starting from Grimington's Island, or 
from Davis' Inlet, I am not sure which§ — perhaps Davis' Inlet, which more 
corresponds to the height of this land — down to the Lake Miscosinke, and from 
there down to the 49th parallel, and then westward along the 49th parallel. 

The Lord Chancellor. — That will not have any reference whatever to the 
watershed ? 

Mr. McCarthy. — Pardon me ; of course it is not the watershed, which is an 
irregular line, and, for the reason I have already advanced, would not be a line 
at all suitable to the state and condition of the country, but looking at that line 
on the map— Johnston's map-^it would go and take all the watershed. || 

Lord Aberdare. — How far westward did that go ? 

Mr. McCarthy. — I will point out afterwards that they went, as they claimed 
in those days, to the very sea. That was the claim advanced. The first terri- 
torial claim that the Hudson's Bay Company made, before they knew where the 
height of land ended, was to the Pacific Ocean. 

The Lord Chancellor. — I only want to see the bearing of it. I should 
think it is as clear as the daylight, that it had nothing whatever to do with the 
watershed line. It takes in, as the Hudson's Bay Company's, all the western side 
of the Rocky Mountains. 

Mr. McCarthy. —The Rocky Mountains had not been discovered then. 

The Lord Chancellor. — That is very true, and therefore I say, that any- 
such line, in the nature of things, could have nothing to do with the watershed 
line. 

*Ontario shewed that there wa« no such discovery as entitled the English to an exclusive right of 
settlement ; that on their part there was abandonment ; that the French were, as a matter of fact, the first 
discoverers of the country, and from the side of the St. Lawrence ; were the firat to assert a title : and had 
prior and continuous possession. See antCt pp. 189, note J, ^)0, note * ; also appendix B, hereto. 

t As to the height of land theory, see ante, p. 191, note ty and pp 216, .*?I7, text. 

t Printed ante, p. 61. 

§The English commissaries were reauired by their instructions to demand the line from Griming- 
ton's Island, in lat. SS^*' north ; but the demand they actually made, in the document transmitted to the 
French commissaries, was of the line from Davis' Inlet, in lat. 664**. (Joint App. 608, 611). 

ii Not at all : the 49th parallel, though at some points far to the south, is at others far to the north ot 
the height of land. 
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Mr. McCarthy. — What I say is this — supposing thev knew where the 
-water line was, as the maps shew they did, and assuming still further, as another 
factor of the ar^jument, that they agreed it would be impossible to follow that 
irregular water line — that the 49th parallel is a fixed line, and I think as fair a line 
AS could be assumed. That is all I mean to say. Not that it was the water line by 
any meails, but looking at that 49th line, and looking at what we know to have 
been the supposed height of land in those days — because they did know there was 
a height of land, and they did mark it down on their maps, and the French maps 
put in by my friends, drawn before the charter was granted, shew the height of 
land — 

Lord Aberdare. — Was this 49th line ever accepted ? 

Mr. McCarthy. — There is a good deal to be said about that.* 

The Lord President. — Where is the Treaty of Utrecht printed ? 

Mr. McCarthy. — At page 504.t 

The iLiORD Chancellor. — Where are the proposals of the company ? 

Mr. McCarthy. — I am just coming to them, my Lord. That of 1719 is at 
page 579 : " That at the treaty concluded at Utrecht it was agreed between the 
Crowns of Great Britain" — 

Sir Rob'J'rt Collier. — This is the memorial of the company ? 

Mr. McCarthy. — The memorial of the company to the Lords Commissioners 
of Trade and Plantations : 

** That at the treaty ooncluded at Utrecht it was agreed between the Crowna of 
Oreat Biitain and France, that the Straits and Bay of Hudson should be delivered up to 
the British subjects, and that the limits should be settled between the said Bay of Hudson 
and the places appertaining to the French, and also that satisfaction should be given to* 
the company for all depredations committed against them by the French in a time of peace, 
according to an estimate thereof to be made at the requisition of the several parties. 
Now, may it please your Lordships : The tirst of these articles, the surrender of the 
straits and bay aforesaid, has been made according to the tenor of the treaty, at least iti 
such manner that the company acquiesce therein, and have nothing to object or desire 
further on that head. The other two, viz , the running of a line between the English 
and French territories, and the making reparations to the ompany for their ioases and 
damages, yet remain to be done. Whereupon, the Governor and Company m^st humbly 
present to your Lordships, that they conceive it absolutely necessary that the limits 
between the two nations be settled without delay, for that the French have, since the 
conclusion of peace, viz.. in 1715, made a srttlementat the head of Albany River, upon 
which very river our principal factory is settled" — 

Lord Aberdare. — You mean the mouth ? 

Mr. McCarthy. — No ; the source or head of the river : "At the head of 
Albany River, upon which very river our principal factory is settled." That is 
Fort St. Germain, your Lordship will see. It is not at the mouth. It was spoken 
of by them as being at the head. 

Lord Aberdare — Do you think that is what they meant, Fort St. Germain ? 

Mr. McCarthy. — Yes.J 

Sir Robert Collier. — Where is that ? That is not the head of the river. 

The Lord Chancellor. — This says " since the conclusion of peace, viz., 
in 1715." 

*rhe evidence eHtabliBbed that the line of the 49th parallel neyer was accepted. See ante, p. 142, 
note t, p. 219, note t ; post, p. 222, note f. 

fSee anU, p. 112. 

tFort St. Germain was built on Lake St. Anne, on the Albany, and was in existence lon^ before 1715. 
It is depicted by that name on the maps even a^ early as 1700. (Ont. App., p. 101). The original French 
post on that lake was established in 1678. See appendix B hereto. 
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Lord Aberdare. — Ifc may have been pulled down and rebuilt. 

Mr McCarthy. — It may have been. ^ I do not remember any evidence that 
it was built in 1684. It is not at the mouth of the river. 

Sir Robert Collier. — Nor is it at the source. It is neitheri^the one nor the 
other. 

Mr. Mc(^arthy. — I thought for the moment it was at the head. 

Sir Robert Collier. — It is not at the head. 

Mr. McCarthy. — What I meant was, it was not at the mouth. 

Lord Aberdare. — What is the head ? 

Mr. McCarthy. — One cannot say where the head is properly. It is the head 
of Albany River : 

— " whereby they intercept the Indian trade from coming to the company's factories^ 
and will in time utterly ruin the trade, if not 'prevented. It is therefore proposed and 
desired, that a boundary or dividend may be drawn, so as to exclude the fjrench from 
coming anywhere to the northward of the latitude of 49, except on the coast of 
Labradore. Unless this be done, the company's factories at the bottom of Hudson'^ 
Bay cannot be secure, nor their trade preserved," 

The 49th line would be practically the line we are contending for h<^re. That 
was, as I pointed out to your Lordships, found within the last twenty years. A 
Committee of 'the United States Senate, or House, said, notwithstanding all 
that has been alleged against the adoption of the 49th parallel, they are still of 
opinion it was adopted by the commissioners.* However, I will not anticipate 
my argument upon that point. But it is the basis of everything that has hap- 
pened on the continent; it is the basis of the north-westerly angle of the Lake- 
of the Woods ;"f it is the basis of all the treaties between England and the United 
States. Of course I am only speaking of that part of the country. 

Now we come to page 507: " Representation of the Lords of Trade respecting 
•the powers and instructions of the English commissaries." Your Lordships will 
see the date of the last document I read, from the Hudson s Bay Company, was 
1719- I am not quite sure the exact date of it is given. We have the exact date 
of This, viz., 26th August, 1719. This is a " Representation of the Lords of Trade 
respecting the powers and instructions of the English commissaries, 26th August^ 
1719: To their Excellencies the Lords Justices" — then they speak of the 
instructions : 

*' It was not in our power to give more despatch to this matter, by reason of the 
multiplicity of books and papers which wore necessary to be read and well considered 
upon this subject, besides that we were obliged to consult with several persons, and io 
wait for such lights as the company of British merchants trading to Hudson's Bay, the 
African company^ and several other parties concerned in the success of this negotiation^ 
could give us touching their respective interests and demands, tor which we have mide 
the most efiectual provision we could think of in Mr. Bladen's instructions. We have 
perused and considered the several charters granted by His Majesty's Royal predecessors 

* Their opinion was clearly wrong, it appearins: by amass of evidence printed in the Appendicets, and 
largely quoted by the Attorney -General, in his argument {ante, pp. 115-120), that no limitary line on the 
nortli was ever agreed upon between the French and English. 

t The *' most north-western point "' of the Lake of the Woods, mentioned m the Treaty of 1783 {ante p, 
43, note) tkn the remotest point of the water communications through which the international line was 
drawn, was j-elected as being apparently— but erroneously, of course— the source of the St. Lawrence River 
(see ante p. 107, note), and without any reference to the 49th parallel. From that point the line was to 
proceed, according to the treaty, ** on a due west course to the River Mississippi ;" and only after it had 
been ascertained that the Mississippi would not be so intersected, was the p^krallel of 49** selected as the 
boundary beyond the meridian of the Lake of the Woods (Convention of 1818, Joint Appendix 650). It 
was so selected under the mi8t*ken ai^sumption, on the part of both the British and the American nego- 
tiators, that that parallel had been settled on by commissaries under the Treaty of Utrecht. (Greenhow^» 
Uitioryof Oregon^ 281 et seq.; Twish' Oregon Question, 207 et seq.). 
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to the respective British colonies on the continent of America, troin Hudson's Bay and 
Nova Scotia as far as the Bay of Mexico, of which many are very extensive, stretching 
from sea to sea, Vmt as the French would not perhaps be determined by these authoritits 
only, and since we have not hitherto been able to get such maps of the said plantations 
as may be depended on, or to obtain such further informations as might be required to 
support the right and title of His Majesty, or any of his subjects bave, to places which 
the French possess, or pretend to, either on the back of the British plantations, or west- 
ward from New England down to the Gulf of Mexico, we thought it proper to leave 
out of Mr. Bladen's full powt^rs that part of the tenth article which relates to a general 
8*jttlement of the boundaries between the colonies of the two nations in America, and to 
restrain his commission to the boundaries of Hudson's Bay and Nova Scotia only, wheie 
we have proofs and authorities agiinst which we think no exception can reasonably 
be made." 

Then it goes on to say what else the instructions were. The instructions are 
at page 508, line 29 : 

" It being provided by the tenth Article of the Treaty of Utrecht, that the limits 
and boundaries between iludson's Bay and the places appertaining to the French be 
settled by commissaries on each part, which limits both the British and French subjects 
shall be wholly forbid to pass over, or thereby to go to each other by sea or by land, 
yon are to endeavor to get the said limits settled in the following manner, that is to 
say ; That the same begin from the island called Grimington's Island, or Gape Perdrix, 
in the latitude of 58^ north, which the company desire may be the boundary between 
the British and French subjects on the coast of Labrador, towards Rupert's Land, on 
the East Main, and Nova Britannia on the F^nch side, and that no French ship, 
barque, boat or vessel whatsoever, shall pass to the north-westward of Gape Perdrix, or 
Grimington's Island, towards or into the Straits or Bay of Hudson, on any pretence 
whatsoever. And further, that a line be drawn from the south-westward of the island 
of Grimington, or Gape Perdrix, (so as to include the same within the limits of the 
bay), to the great lake Miscosinke, alias Misboveny, dividing the said lake into parts 
(as in the map to be delivered to you) ; and that where the said line shall cut the 49ch 
degree of northern latitude, another line shall begin, and be extended westward from 
the said lake, u[)on the 49th decree of northern latitude, over which siid line so to be 
described as above mentioned, the French, and all persons by them employed, shall be 
prohibited to pais to the northward of the said 49th degree of latitude, and to the 
north or north-westward of the said lake or supposed line, by land or water, on or 
through any rivers, lakes or countries to trade or erect any forts or settlemrinbs" — . 

and so on. Then follow the instructions about the Latin treaty. 
Mr. ScoBLE. — Will you read the next paragraph ? 
Mr. McCarthy: 

^* But you are to take especial care, in wording such articles as shall be agreed up)n 
with the commissary ot His Most Ghristian Majesty upon this head, that the said bmil- 
aries be understood to regard the trade of the Hudson's Bskj Company only ; that His 
Majesty does not thereby recede from the right to any landi in America not camprisei 
within the said boundaries, and that no pretension be thereby given to the French to claim 
any tracts of land in America, southward or south-west of the said boundaries." 

Lord Aberdare. — Those are references to what we call the United States 
now. 

Mr. McCarthy. — I thought it was perfectly understood that this was only 
determining the limits on the north. My friend's point is, that it speaks of the 
trade of the Hudson's Bay Company, but I do not think that was the intention 
of it. 

The Lord Chancellor. — I think it is probably intended to guard against 
ceding to the French everything to the south of this line. 
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Mr. McCarthy. — That 5s what I thought. The next is very important : 

" And whereas it hath been represented by the said company that the French have, 
since the Peace of Utrecht, viz., in 1715, made a settlement at the heal orf the Albany 
River, upon which river the company's principal factory is settled, whereby the French 
may intercept the Indian trade from coming to the said factory, and may in time utterly 
ruin the trade of the company if not prevented, you are to insist that the said fort be 
given uj), or demolished, by the French, and their subjects be withdrawn from that 
settlement." 

The Lord Chancellor. — You might possibly treat the Albany River as com- 
mencing at the foot of Lake St. Joseph. 

Mr. McCarthy. — That is ,the way it is spoken of now. That is what is 
called Albany River now — from Lake St. Joseph down. I do not know what it 
was in those days. 

Sir Robert Collier. — That is called Albany River, from Lake St. Joseph. 

The Lord Chancellor. — The Fort La Maune was built before 1684, and 
therefore cannot be the one which is here referred to. 

Mr. McCarthy. — I think that it may be taken for granted, that the fort 
spoken of is that one midway up the river. 

The Lord Chancellor. — You may think so ; but it is not the natural con- 
clusion to be drawn from this. 

Mr. McCarthy. — I think perhaps we can satisfy your Lordships upon that. 
Then, if your Lordships will come to page 511, we have the boundaries claimed 
by the English Commissaries, 1719.* 

The Lord Chancellor. — That is the 49th parallel ? 

Mr. McCarthy. — Yes ; that is all I have been able to shew your Lordship. 
They never claimed anything but the 49th. There is not a word in this corres- 
pondence about that. I have only said, looking at the map, and looking at the 
knowledge the French had, and I suppose the knowledge the English had, at that 
time, if a straight line were taken that would be a fair line. 

The Lord Chancellor. — You do not imagine that both the French and the 
English supposed that every river from the Pacific side flowed into Hudson's Bay. 
They may not have known the geography of the Rocky Mountains, or the country 
at the west side of them, but it would be a very extraordinary thing to suppose 
they imagined there was no river between the two seas which did not flow into 
Hudson's Bay. 

Lord Aberdare. — I suppose tney dealt practically with this 49th line as 
dealing with the countries they knew of. 

Mr. McCarthy. — That is what I was going to say. If you look at page 511, 
there is something to support the English point of view about this r»ontention 
regarding the rivers. That is, the latter part of the boundaries claimed by the 
English Commissaries: 

" The said Commissaries farther demand that the subjects of His Most Christian 
Majesty shall not build forts, or found settlements, upon any of the rivers which empty 
into Hudson's B<»y, under any pietext whatsoever, and that the stream and the entire 
navigation of all the said' rivers, shall be left fr *e to the company of English merchants 
trading into Hudson's Bay, and to suoh Indians as shall wish to traffic with them.^f 

The instructions to Mr. Bladen are that he is authorized to agree to that line, and 
your Lordship will see that had already been provided by the Treaty of Utrecht. 
That treaty provided that was to be the boundary line between the two sides, 

* Printed orUe, p. 159, note *. 

tin making this demand the Engliih Commissaries exceeded their instructions. See an^ p. 169, 
sub-note *. 
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which neither was to cross. TKen we come to the declaration of war : 1740 or 
1741 seems to have been the date of the declaration of war. All I can say is, 
that up to this -Stage that was the claim made by the English. That claim, so 
far as the evidence shews, was not acceded to, though it does not say, up to this 
date particularly, that it was not.* I have not been able to prove to your Lord- 
ships that it was. There is one statement which has been cited by my learned 
friend. 

The Lord Chancellor, — More than one — several statements. 

Mr. McCarthy. — Your Lordship has not heard me out. There is one state- 
ment, shewing the diflference between the two was two degrees, and the French 
were claiming it should be 51*^, instead of 49^. 

The Lord Chancellor. — I do not recollect that. 

Mr. McCarthy. — I can refer to that statement. It is mentioned in Chief 
Justice Draper s memorandum. 

Mr. Mo WAT. — The reference is to the maps differing two degrees. 

Mr. McCarthy. — I thought it was that the French commissioners insisted 
at this time on two degrees further north. That is my recollection of it. • 

The Lord Chancellor. — Let us see. 

Mr. McCarthy. — It is page 213. 

The Lord Chancellor. — This is in 1857. 

Mr. McCarthy. — Yes. It was the report sent by Chief Justice Draper. It 
is put most strongly against the company, of course. 

The Lord Chancellor. — Which is the passage ? 

Mr. McCarthy. — I had better not detain your Lordship, as I cannot put my 
hand upon it at this momentf 

Lord Aberdare. — He says, at the bottom of page 215 : 

*' That at various periods subsequently to 1670 and to 1750, the Hudson's Bay Company 
liad been called upon to point out the extent of their territorial claims under the charter, 
and to define the boundary which they claimed, and that on no one occasion daring all 
that period had they advanced the claim they now insisted upon, namely, that the charier 
gave tjiem the ownership of the lands, the water from which flows into the Hudson's Bay 
or Straits, and therefore extending so far as the head waters of the Red River, and east 
and west of that stream to the sources of its tributaries, though the Ashburton treaty 
has of coarse disposed of so much of that claim as lies south of the i9th parallel of latitude.'' 

The Lord Chancellor. — 1 have no note of any such statement. 

Qlr. McCarthy. — We have not come to that yet. Your Lordship will find 
they did claim that and a little more. 

Sir Robert Collier. — Subsequently they claimed a grant to Earl Selkirk. 

Mr. McCarthy. — Yes. 

Lord Aberdare. — Lord Selkirk did not go beyond the watershed. 

Mr. McCarthy. — No ; he was bounded by the watershed. I think I shall 
be able to fi^nd that. I must pass it by, for the present.^ Then the war occurs, 

* The evidence before the Board, and hereinbefore several times cited or referred to, conclusively shews 
that neither the line of 49^ nor any other line proposed by the English had been acceded to by France np 
to the time of the cession of Canada. 

t The passage is at p. 197 of the Joint Appendix, and occurs in the follo^ng extract from Chief Justice 
Draper's memorandum submitted to the Secretary of State for the Colonies on the 0th of May, IS57, vis.: — 

'* The French Government, it appears, would not a^rree to the proposal which would have limited them 
to the 49th i>araUel. Colonel Bladen, one of the British Commissioners under the Treaty of Utrecht, wrote 
from Paris, in 1719, in reference thereto : * I already see some difficulty in the execution of this a£fair, there 
being at least the difference of two degrees between the last French maps and that wh'ch the Company 
delivered us.' No settlement of the boundary could be arrived at." 

X See the boundary description of the assumed grant of the Hudson s Bay Company to Lord Selkirk, 
pose, p. 239, notef. 
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and durinnr the war, the next thing that we have with regard to the company is a 
claim by rival adventurers, setting forth pretty much the same that has been set 
foith by my learned friends on the other side, namely, that the Hudson*s Bay 
Company had not fulfilled their mission, and they prayed that a new charter be 
granted to them, they undertaking to do what the Hudson's Bay Company, it was 
alleged, had undertaken by their charter to do, and in consideration of that, all the 
property not actually possessed by the Hudson's Bay Company should be granted. 
I refer your Lordship to that petition for the purpose of shewing what followed 
upon it. 

Sir Montague Smith. — You are going back in date. 

Lord Aberdare. — I thought we had got to 541. 

Mr. McCarthy. — The documents are all scattered, unfortunately. It has 
been impossible to keep them in any kind of sequence.* 

The Lord Chancellor. — Who did Chief Justice Draper represent ? 

Mr. McCarthy. — He represented the old Province of Canada, before Con- 
federation. Old Canada was Upper and Lower Canada, now Quebec and Ontario, 
two of the provinces of the Dominion. What I propose to refer to is the claim 
made at this date, on page 580 and 58 L The Hudson's Bay Company were com- 
plained of in the sense I have put. It commences at the foot of page 581 : ** Cap- 
tain Middleton to A. Dobbs, Esq.""!* It is more clearly shewn in the document 
contained at page 598. The result of it appears to have been this, that it was 
referred to the Attorney- General and the Solicitor- General for their joint opinion. 
They not only took the complaint into consideration, but they heard counsel, and 
I think they had deposition evidence before them upon the question, and it seems 
to be a quasi -judicial determination of the very matters which, at this late day, 
are raised again by my learned friends. This is the report of the learned Attorney 
and Solicitor- General :J 

" To the Right Honourable the Lords of Committee of His Majesty's Most Honourahle 
Privy Council, 

" May it Please Your Lordships : 

*' In humble obedience to your Lordt^hip'a Order in Council of the 4th of February 
last, representing that by an Order in Council bearing date the 26th of January last, 
there was referred to your Lordships the humble petition of Arthur Dobbs, Esq., and the 
rest of the committee appointed by the subscribers for finding out a passage to the Western 
and Southern Ocean of America, for themselves and the other adventurers, and that your 
Lordships, having taken the said petition into consideration, were pleased to refer the 
same to us to consider thereof, and to report our opinion thereupon to your Lordships. 
Which petition set forth, That the petitioners, in the year 1746, did, at their own costs 
and charges, fit out two ships upon an expedition in search of the north-west passage to 
the Western and Southern Ocean of America, in order to extend the trade and increase 
the wealth and power of great Britain, by finding out new countries and nations to trade 
with us, as well in the great north-western continent of America, beyond Hudson's Bay, 
as in countries still further distant and hitherto unknown to the Europeans, and also to 
many large and populous islands in that great Western Ocean ; That the petitioners, by 
means of the said expedition, have made several discoveries of bays, inlets and coasts, 

* Pursuant to a well-considered plan, the documents were classified in the Appendices according to 
their kind, and assigned to their proper places in the various Sections, as for instance. Imperial Statutes 
and Acts of State, Treaties and Conventions, Judicial Proceedings, Hudson's Bay Company's Kights and 
Claims, etc. 

t Quoted a7Uc, p. 69. 

X Joint opinion of the Attorney-General and Solicitor- General, Sir Dudley Ryder and Sir VViUiam 
Murray, Auguet 10th, 1784. 
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beiore unknown, and have a reasonable prospect of finding a passage to the Southern 
Ocean by sea, although the discovery may not be perfected without repeated trials, upon 
account of the difficulties and dangers of searching difierent unknown inlets and straits, 
and sailing through new seas, 'and of procuring men of resolution, capacity and integrity 
to pursue it effectually ; That the petitioners find that the reward of £20,000 given hy 
Parliament, is not adequate to the expense the adventurers must be at to perfect the dis- 
covery, they having already expended above that sum in their late expedition ; That the- 
petitioners find that upon a former attempt, His Majesty's predecessor, King Oharles the 
Second, as a suitable encouragement, granted a Royal Charter to the Governor and Com* 
pany of Adventurers of England trading to Hudson's Bay, making them a body corporate 
for ever, upon their petition setting forth that they had, at their own proper costs and 
charges, made an expedition to discover a new passage into the South Sea, and for finding 
some trade of furs, mines and other commodities, and gave them the sole property of al> 
the lands they should discover, together with an exclusive trade *to all the countries 
within Hudson's Straits, not* in possession of his subjects or of any other Christian 
power, with the royalties of mines, minerals, gems and royal fish, to enable them to find 
out the passage, extend the trade, and to plant the countries they should discover, pay- 
ing two elks and two black beavers whenever and as often as His Majesty and his suc- 
cessors should enter their territories, granting to them the greatest privileges as lord 
proprietors, saving only their faith and allegiance to the Crown of Great Britain; The 
petitioners beg leave to observe that the said company have not since effectually, or in 
earnest, searched for the said passage, but have rather endeavoured to conceal the same^ 
and to obstruct the discovery thereof by others, nor have they made any nftw discovery, 
either upon the coast, or in the inland countries adjoining to Hudson's Bay since the 
grant of their charter, nor have they taken possession of or occupie.d any of the land* 
granted to them, or extended their trade into the inland parts of the adjoining continent, 
nor made any plantations or settlements, except four factories and one small trading 
house, in all which they have maintained in time of peace about one hundred and twenty 
persons, servants of the company, nor have they allowed any other of His Majesty'^ 
subjects to plant, settle or traide in any of the countries adjoining to the Bay granted to 
them by their charter, yet have connived at or allowed the French to encroach, settle 
and trade within their limits on the south gide of the bay, to the great detriment and losa 
of Great Britain." 

The Lord Chancellor. — They want to be incorporated. 
Mr. McCarthy. — They want to be incorporated Their prayer is set out at 
page 599, and it is this : 

** That His Majesty would be graciously pleased to incorporate the petitioners and the 
other subscribers for finding out the said passage, or such of them and such other persons 
as they shall engage in the said undertaking, and their successors forever, and grant to 
them the property of all the lands which they shall discover." 

The attorney -general and solicitor-general were attended by counsel on both 
sides, and I venture to say their decision amounts to a quasi-judicial decision. 

Sir Robert Collier. — It amounts to a decision that the Hudson's Bay 
Company had not forfeited their charter, that is all. 

The Lord Chancellor. — The solicitor-general hears and decides on appli- 
cations in patent cases, but one never understood that his decisions were judicial 
decisions. , 

Mr. McCarthy. — I say a quasi-judicial decision. 

The Lord Chancellor. — It can hardly be regarded as having any greater 
authority than that which appears on the face of it. He had no original juris- 
diction to determine this matter. It is a reference by the Crown. They advise 
i!be Crown, and to assist them in that advice they hear what both parties have to 
say, and the parties employ counsel. 
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Mr. McCarthy. — I submit it is different from the opinion of counsel obtained 
by the company. 

The Lord Chancellor. — Yes, it is the opinion, of two law officers of the 
Orown, men of great reputation, and I dare say quite as valuable as a very larg^e 
proportion of the documents in this book. 

Sir Robert Collier. — It seems to me to have very little bearing upon the 
question. If you read the last paragraph you will see exactly what they did. 

Mr. McCarthy. — W e must see what the claim was : 

''The petitioners insisted on two general things, that the company's charter was either 
void of its original creation, or became forfeited by the company's conduct under it." 

The first part is not in question. 

Sir Montague Smith.— What do you say it shews ? 

Mr. McCarthy. — I say it shews, as to the question- of the occupation by the 
<;ompany, propounded by my learned friend Mr. Mowat to your Lordships, the 
non-occupation by the company of all the territory did not work a forfeiture of 
any part of the land granted. 

Sir Robert Collier. — Nobody contends it did. 

Mr. McCarthy.— Oh, yes. 

Sir Robert Collier.— You may as well read it : 

" But as the grant proposed is not necessary in order to prosecute any future attempt 
^f the like kind, and the charter of the Hudson's Bay Company does not prohibit the 
petitioners from the use of any of the ports, rivers, or seas included in their charter/' 

they are inclined to think the charter of the Hudson's Bay Company did not give 
them an exclusive right of trade. 

Lord Aberdare. — The whole question is about a grant of £20,000 to find 
the north-west passage to the Pacific. I think what was meant was, that the 
granting of the charter did not prohibit these men from passing to their dis- 
<5overies that way. 

Mr. McCarthy. — I suppose that is one thing they mean. Here is a distinct 
indictment against the company. It was followed then by an argument on 
behalf of the petitioners, which the company oppo.sed by their counsel, and finally 
the law officers say, with respect to both these, what ? What is the first ? The 
first is, that the company's charter was void. 

Sir Montague Smith. — They give no opinion. They say it is not expedient 
to advise the Crown to declare the charter void : 

" With respect to both these, considering how long the company have enjoyed and 
acted under this charter, without interruption or encroachment, we cannot think it 
advisable for His Majesty to make any express or implied declaration against the validity 
of it, till there has been some judgment of a court of justice to warrant it ; and the rather 
because if the charter is void in either respect, there is nothing to hinder the petitioners 
from exercising the same trade," 

and so on. 

Sir Robert Collier. — Yes, that is, they had •not the exclusive right of 
using those rivers. This really has no bearing upon the question. 

Sir Montague Smith. — No ; I do not think it is of any use at all. 

Mr. McCarthy. — This, I think, is very important. I will state what it is ; 
your Lordships will see whether it is important or not. From a certain period 
during the war, the Hudson s Bay Company were giving directions to their 
servants how to defend themselves. Then m 1748, is the Treaty of Aix la 
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Chapelle.* The effect of it was to restore, so far as this question is concerned^ 
the Treaty of Utrecht. It is spoken of in the documents. 

Sir Robert Collier. — It really restored the Treaty of Utrecht ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — It merely restored what had been taken in 
war, so far as I can see. 

Mr. McCarthy. — The effect of it was to restore the treaty. It left things- 
&s they were before. 

The Lord Chancellor. — There is nothing whatever about restoring: 

'* All the conquests that have been made since the commencement of the present war,, 
or which, since the conclusion of the preliminary articles, signed the 30 ch of April last,, 
may have been or shall be made, either in Europe or the Emc and West Indies, or in any 
part of the world whatsover, being to be restored," 

that is all. 

Mr. McCarthy. — I take it, the effect of that is, there being no war between 
the Treaty of Utrecht and that, if everything taken during the war wa? to be 
restored, it leaves matters as they were at the Treaty of Utrecht. 

The Lord Chancellor. — If something of which the British had been in 
possession under the Treaty of Utrecht had been taken by conquest from them 
by the French during the war, that is to be restored. If nothing had been taken 
by conquest, it does not seem to affect the question one way or the other. 

Mr. McCarthy.— ^That is what I mean. It does not seem to affect the 
question one way or the other, except, that the parties upon that immediately 
proceeded to appoint commissaries to fix these limits. The Hudson's Bay Com-^ 

Emy were called upon then to put in their claim. That you will find in the 
anitoba Appendix, page 24;.f This is the memorial, just continuing the narra- 
tive, and that sets out : 

'* The said governor and company in obedience to your Lordships' orders of the 25th 
July last, requiring them to lay before your Lordships an account of the limits and 
boundaries of the territory granted to them, represent to your Lordships " — 

This contains the first claim made by the Hudson's Bay Company, as- 
between themselves and the Crown, defining limits. Before that, they were pro- 
posing to the Crown, that, between France and England, the 49th parallel should 
be the limit under the Treaty of Utrecht. Now they set out what they claim 
the charter means : 

**The said straits and bay, commonly called Hudson's Straits and Bay, are now so- 
well known that it is apprehended they stand in no need of any particular description, 
further than by the chart or map herewith delivered to your Lordship^i ; and the 
limits or boundaries of the lands or countries lying round the same, comprised, a» 

*The Treatt of Aix la Ohapellk, 1748. 
[By Article III., some former treaties, including the treaty of peace of Utrecht, were ** renewed and 
confirmed."] 

Art. v. All the conquests that have been made since the commencement of the present war, or which,, 
since the conclusion of the preliminary articles, signed the 30th April last, m%y have been or shall be made, 
either in Euro(>e or the East and West Indies, or in any part of the world whatsoever, being to be restored 
. without exception, in conformity to what was stipulated by the said preliminary articles, and by the declara- 
tion since signed, the high contracting parties agree to give orders immediately^ for proceeding to the restitv- 
tion, as well as to the putting the Most Serene Infant, Don Philip, in possession of the states which are to 
be yielded to him by virtue of the said prelim inaries, tlie said parties solemnly renouncing, as well for them- 
selvee as their heirs and successors, all rights and claims, by what title or pretence soever, to all the states, 
countries, and places that they respectively engage to restore or yield ; saving, however, the reversion, 
stipulated of the states yielded to the Most Serene Infant, Don Philip. 

t Extracts from the Hudson's Bay Oompany's Memorial of 3rd October, 1750. A fall copy of this 
memorial was put in by Ontario^ separately from the Appendices, and is to be found in the complete^ 
edition of the collection, '* Ontario Boundaries before Privy Council, 1884." 
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your memorialists conceive, in the said grant, are as folio w^s, that is to say : all the 
land lying on the cast side or coast of the said bay, and extending from the bay 
eastward to the Atlantic Ocean and Davis' Straits, and the line hereinafter men- 
tioned as the east and south-eastward boundaries of the said company's territories ; 
and towards the* north, all the lands that lie at the north end, or on the north side 
or coast of the said bay, and extending from the bay northward to the utmost 
limits of tho land there, towards the north pole, but where or how those lands ter- 
minate is hitherto unknown ; and towards the west, all the lands that lie on the 
west side or coast of the said bay, and extending from the bay westward to the 
utmost limits of those lands, but where or how those lands terminate to the west- 
ward is also unknown, though, probably, it will be found they terminate on the great 
South Sea." 

The Lord Chancellor. — Then it is quite clear the watershed is not regarded 
there. 

Mr. McCarthy. — No, they do not speak of the watershed at that date. 

The Lord Chancellor. — No ; they not only do not speak of it, but they 
make a claim which is absolutely inconsistent with it,* because they cUiin the 
waters which flow into the two oceans, and the waters which flow into the Arctic 
Ocean. They must have known by experience that there were waters which 
went into the sea, and not into Hudson's Bay. 

Mr. McCarthy. — They must have gone far away to the west of that. 

The Lord Chancellor. — They have gone to the north, the east, and the 
•west of that watershed. 

Mr. McCarthy. — There was no law of nature which absolutely precluded 
the waters from flowing into Hudson's Bay. 

The Lord Chancellor — We cannot exclude all that which was known to 
geogmphers by experience. 

Mr. McCarthy. — However, I will read this. In the first place, it includes 
more than the Hudson's Bay included. Your Lordship remembers the language 
of the Rupert's Land Act, it is all they ever " claimed." 

The Lord Chancellor. — It is the whole of North America, north of the 
French possessions. That is the long and short of it. 

Sir Montague Smith. — And to " the great South Sea." 

Mr. McCarthy. — No doubt it is wide enough and large enough to cover alL 

The Lord Chancellor. — I see the southern boundary referred to is, exactly, 
the 49th degree. 

Mr. McCarthy. — Yes. Then, I will go to the correspondence which 
follows on that, between the governraents,*t which your Lordships will find 

* The description of the southerly boundary, omitted supra^ is also inconsistent with it, viz. : " And 
towards the south, all the lands that lie at the south end or south side or ooa^t of the said bay, the extent of 
which lands towards the south to be limited and divided from the places appertaining to the French in 
those parts, by a line to be dra^n for that purpose, to be^in from the Atlantic Ocean on the east side, at 
an island called Griminjrton's Island, otherwise Cape Perdrix, in the latitude of 58^**, on the Labrador 
-coast, and to be drawn from thence south-westward to the great lake Miscosinke, otherwise called Mis- 
toseny, and through the same, dividing that lake into two parts, down to the 49th degree of north latitude, 
as described in the said map or plan delivered herewith, and from thence bo be continued by a meridian 
line of the said latitude of 49*^ westwards." 

t On the 14th of May, 1755, a mtnwirc was delivere i by the French Ambassador in London (the Duke 
de Mirepoix) to the British Minister for Foreign Affairs, which, with regard to the limits of Canada, ran 
as follows : — 

•* The Court of France have deci^^ively rejected, and will always reject, the proposition which has been 
made by England, that the southern bank of the River St. Lawrence, and Lakes Ontario $tnd Erie, shall 
serve as boundaries between the two nations. 

" It is necessary to establish, as a base of negotiation relative to this Article, that the River St. Law> 
renco is the centre of Canada. This truth is justified by all titles, by all authors, and by possession* All 
ihat France will bo able to admit, after having established this principle, which cannot be reasonably con- 
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at page 27. Some of this correspondence which is stated'here at page 27 becomes 
important. I will read the first statement at line 20. This is the French view. 
They lay down certain points, which it is necessary to refer to : 

" It isiijcessary to establish, as a bise of negotiation relative to this arcicle " — viz., 
article 2, rpgardinj( the limits of Canada — ** that the River St. Lawrence is the centre of 
Canada. This truth is ju8tifi«-d by all titles, by all authors, and by possession. All that 
France will be able to admit, after having established this principle, which cannot be 
reasonably contradicted, ^s to examine, in regard to this object, whether the reciprocal 

f 

tradicted, is to examine, in regard to this object, whether the reciprocal convenience of the two nations 
can exact some particular arrangement thereto, in order to fix invariably the respective boundaries. 

*' The only pretext the English make use of to colour their pretensions is drawn from Article 15 of the 
Treaty of Utrecnt ; but, in examining attentively all the expressions of that Article, it is evident that noth- 
ing is less founded than the inductions which the Court of London actually wish to draw from it. 

" 1. It 18 only a question in this Article of the person of the savages, and not at all of their country, or 
pretended territory, since they have no determined territory, and the only knowledge they have of property 
IS the actual use they make of the land they occupy to-day, and which they will cease perhaps to occupy 
to-morrow. * * * * 

** 4. Article 15 of the Treaty of Utrecht contains the same stipulations as much in favour of the French 
aa in favour of the English, and these stipulations are mutual ; the French could then sustain, with a better 
title than the Englinh pretend about the Iroquois, that the nations Ab^naqui.ies and Souriquoise*, otherwise 
Micmac8, Mal^ites, Cannibas, etc., are subjects of H*rance, and as there are some Souriquois who inhabit 
the extremity of the Peninsula of Cote, Cape Fourcher, and Cape Sable, it would follow that the French 
could pretend to form tettlements there with as much right as the English have formed them at Oswego, or 
Chouagen, on the shores of Lake Ontario, in 1726 or 1727, and consequently long after the Peace of Utrecnt ; 
France has not ceased since that time to complain of that enterprise, and she relies upon the Fort of 
Chouagen being destroyed. 

" 6. The Treaty of Utrecht has been ill interpreted in pretending that it would authorize the French 
and English to go and trade indiscriminately amongst all the savage nations, under pretext of subjection, 
alliance or friendship. This article, well understood, and well expounded, assures only the liberty of com- 
merce which the savages can make among themselves, or with the European nations, and does not at all 
authorize them to leave the confines of their colonies to go and trade with the savages." 

On the 7th of June following, the British Government returned a reply to this menwire, repeating 
article by article ; and with reference to the limits of Canada, said : — 

"It will be difficult to form a precise idea of what is called in the memorial the centre of Cauada, and 
still less can it be admitted as a base of negotiation that the River St. Lawrence is the centre of that Pro- 
vince ; this is advanced without proof, and it u impossible that the course of a river of that length can form 
the centre of any country. Besides, Great Britjiin cannot grant that the country between the northern 
coast of the Bay of Fundy and tho southern bank of the River St. Lawrence, which Great Britain has 
already ofifered to leave neutral, and not possessed by either of the two nations, in reserve for the borders 
that are proposed to be drawn for it, ought to be regarded or has ever been considered as a part of Canada, 
since the contrary has been demonstrated by authentic proofs. Neither can Great Britain admit that 
France has ri^bt to Lakes Ontario ^nd Erie, and the Niagara River, and to the navigation of these waters 
exclusively, since it is evident b^ incontcAtable facts, that the subjects of Great-Britain and of France, as 
weU as the Five Nations Iroquois, have indiscriminately made use of the navigation of these lakes and this 
river, according as occasions and convenience have required ; but as regards a piece situated on the south 
bank of the River St. Lawrence, exclusive of that already proposed to be left neutral, the boundaries of 
which are, in dispute between the two nations or their rpspective colonies, the Court of Great Britain is 
ready to enter into a discussion in regard to this, and to fix the limits of it by an amicable negotiation, 
but without prejudice, nevertheless, to the rights and possessions of any of these Five Nations. 

** With regard to the exposition that is made in the French memorial, ot the 15th Article of the Treaty 
of Utrecht, the Court of Great Britain does not conceive that it is authorized either by the words or the 
intention of that Article. 

** 1. The Court of Great Brita'n cannot admit that this Article only has regard to the person of the 
aavages, and not their country ; the words of that Treaty are clear and precise, viz. : The Five Nations or 
Cantons Indians are subject to the rule of Great Britain, which, by the accepted exposition of all treaties 
must have reference to the country as well as to the person of the inhabitants. * * * 

*' 4. It is true that the loth Artic'e of tho Treaty of Utrecht contains the same stipulations in favour 
of the French as in favour of the English, with regard to such Indian nations as shall be deemed, after the 
conclusion of this Treaty, by Commissaries, to be subjects of Great Britain or of France ; but as to what is 
mentioned of the Five Nations or Cantons Iroquois, France h^^ distinctly and specifically declared by the 
said 16th Article that they are subjects of Great Britain, * Magnce Britannia imperio aubjcctcpy' and con- 
sequently this i? a point to be no more disputed about. 

" 5. In whatever manner one interprets the Treaty of Utrecht, with re-spect to the trade which will be 
permitted the English and French to carry on indiscriminately with the lavage nations, it is nevertheless 
very certain that such a general trade is by no means forbidden by this treaty. It is an ordinary and 
natural right to transact business with one's own subjects, allies or friends ; but to come in force into 
the territories belonging to the subjects or allies of another Crown, to build forts there, to deprive them of 
their territories and to appropriate them, is not and will not be authorized by any pretension, not even by 
the most uncertain uf all, viz., convenience. However, such are the Forts of Frederick, Niagara, 
PresquMsle, Rivi^re-aux-Boeufs, and all those that have been built on the Oyo and in the adjacent countries. 
Whatever pretext France can allege for regarding these countries a? dependencies of Canada, it is certainly 
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convenieDce of the two nations can exact some particular arrangement thereto in order 
to fix invariably the respective boundaries." 

Then the answer of the English to that is found at page 29, at the foot of the 
page: 

" In whatever manner one interprets the Treaty of Utrecht, with respect to the trade 
which will be permitted the French and English to carry on indiscriminately with the 
savage nations, it is nevertheless very certain that such a general trade is by no means 
forbidden by this treaty. It is an ordinary and natural right (o transact business with 
one's own subjects, allies or friends ; but to come in force into the territories" — I draw 
your Lordships' particular attention to this— ** belonging to the subjects or allies of 
another Crown, to build forts there, to deprive them of their territories, and to appropriate 
them, is not and will not be authorized by any pretension, not even by the most uncertain, 
of all, viz, convenience." 

Then it goes on to say : 

*' However, such are the forts of Frederick, Niagara, Presqu'isle, Riviere aux Boeufs» 
and all those that have been built on the Oyo and in the adjacent countries. Whatever 
pretext France can allege for regarding; these countries as dependencies of Canada, it is 
certainly true that they have belonged to, and (inasmuch as they have not been ceded or 
transferred to the English) belong still, to the same Indian nations that France haa 
agreed by the 15th Article of the Treaty of Utrecht not to molest ? " 

The Lord Chancellor. — South of the great lakes ? 

Mr. McCarthy. — Yes. All I state it for, is for the purpose of shewing that 
that is the contention. The importance I attach to it is this. Your Lordship will 
remember that m}*^ friends have contended that the occupation of the French 
of this western country, which took place between 1719, or thereabouts, and the 
final cession in 1763, deprived the Crown of it, and of course also the Hudson's 
Bay Company. That has been the argument used. Now what I say is, that 
the English, from the Treaty of Utrecht, were epdeavouring to get this line fixed. 
The line either was or was not fixed. If it was fixed, we contend it was placed 
at the 49th parallel.* If it was not fixed, then, at all events, the Ffench were 
trespassing or poaching on the ground of the Hudson's Bay Company, without 
colour of right ;f and the English, in 1750, before the outbreak of tne war, speak 
of it in that way : \ . 

*' It is an ordinary and natural right to transact business with one's own subjects, allit a 
or friends, but to come in force into the territories belonging to the subjects or allif's 
of another Crown, to build forts there " — that is supposing they did build up. forts in 
this country — ** to deprive them of their territories, and to appropriate them, is not, 

true that they have belonged to, and (inasmuch as they have not been ceded or transferred to the English) 
belong still to the same Indian nations that France has agreed by the 15th Article of the Treaty of Utrecht, 
not to molest, * Nullo in poaterum impedimenta aut inolestia efficiant.^ " 

Article XV. of the Treaty of Utrecht, 1713, above referred to, is as follows :— 

XV. The subjects of France inhabiting Canada, and others* shall hereafter give no hinderance or 
molestation to the Five Nations or Cantons of Indians subject to the dominion of Great Britain, nor to the 
other natives of America who are friends to the same. In like manner the subjects of Great Britain shall 
behave themselved peaceably towards the Americans who. are subjects or friends to France ; and on both 
sides they shall enjoy full liberty of going and coming on account of trade. As also the natives of those 
countries shall with the same liberty, resort, as they please, to the British and French colonies, for pro- 
moting trade on one side and the other, without any molestation or hinderance, either on the part of the 
British subjects or uf the French. But it is to be exactly and distinctly settled by commissioners, who 
are, and who ought to be, accounted the subject? and friends of Britain or of France. 

* The evidence shews that it was not fixed. See ante^ pp. 142, note t* 219, note t, 222, note t. 

tTo thus assume that the North- West was *' ground of the Hudson's Bay Gcmpany,'* is simply a 
begging of the question. 

tThis utterance of the English had no reference whatsoever to the North- West, but only to the region 
claimed by the Iroquois or their allies, south of Lakes Brie and Ontario. 
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and will not be, authorized by any pretension, not even by the most uncertain of 
all, viz , convenience." 

No doubt that is referring to other forts, specifically. 

The Lord Chancellor. — Yes, but that tends to shew that the complaint 
was in respect of some of the forts and some of the districts which were part 
of Canada. 

Mr. McCarthy. — No ; the forts they are now speaking of are forts south of 
the take. 

The Lord Chancellor. — They are now in the territory of the United States ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — Are they treated as in Canada in the Treaty of 
Utrecht ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — Then I think I am right in what I said, that this 
passage includes some districts which were part of Canada. 

Mr. McCarthy. — No ; that was not so in reality. Your Lordship remembers 
that south of the lakes there is no 'boundary at all between the two countries. 
In the Treaty of Paris, they do not speak of any boundary at all. They take the 
Mississippi as the dividing line, and there is no attempt on the part of the French 
to say that anything south of the lakes belonged to the French.* 

The Lord Chancellor. — Certainly, there were certain settlements before 
that treaty, which were not affected in any way by that ; and between the settle- 
ments and the lakes there were certain French territories. 

Mr. McCarthy.— Your Lordship will see on the map that there were French 
posts ; but the English say, you having erected posts there, we do not think it is 
right and proper : 

"lb IS an ordinary and natural ri^ht to transact business with one'd qwn Rubjects, allies 
or friende, but to come in force into the territories belonging to the subjects or allies of 
another Crown, to build forts there, to depri\^e them of their territories and to appro- 
priate them, is not and will not be authorized by any pretension, not even by the most 
uncertain of all, viz , convenience.*' 

I say that not only applies to those forts south of these lakes, but* it applies to 
the posts and forts to the west, which are on the map more immediately before 
your L'jrdships on this discussion.i" 

Now, I go back to the Joint Appendix, page 586. It is headed " Memoran- 
dum of 1752," and it is a mere repetition of what has already occurred, claiming the 
same limitary line,:J: and still the same amount of damages. Then, in 1759 — 



* The French, daring their regime^ always claimed the southerly watershed of the lakes, as also the 
territories drained by the Ohio and ether tributaries of the Mississippi. The tract from the mouth of the 
Niagara River, to and including the upper branches of the Ohio, was covered by their forts, as Forts Niagara, 
Victor, Presqu'isle, Le Ba;uf, Venango, Machault and Du Quesne. All the French possessions east of the 
Missi8sipi)i having been ceded to Great Britain bjr the Treaty of Paris, there was no occasion for making 
reference in the treaty to any southern boundary in that quarter. 

t The documents shew that this ie a misapprehensirtn. The statement in the reply of the British 
Government to the French vienioire had sole reference t^ the country southward of the lakes and the forts 
built therein, the contention being in regard t«> Article XV. of the Treaty of Utrecht respecting the Indian 
nations. Great Britain claiming that this tract of country belonged to the Iroquois, who had by that article 
been acknowledged to be subject to her dominion. (See ante^ p. 230, note t). 

t ** The Hudson's Bay Company claim the lands to the northward of a line drawn from 66J 
degrees of m:rth latitude in the Atlantic Ocean, south-westward to the Lake Miscosink, otherwise 
Mistoseney, and, through the same lake, down to the 49th degree of north latitude (as described in a map 
delivered to the Ijords of Trade), and thence continued bya meridian line of the said latitude of 49 decrees, 
westward." ♦ • * * 
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The Lord Chancellor. — Before you entirely depart from that — the limits 
of the Province of Quebec are here accurately defined in the commission at the 
end of page 37 n ? * 

Mr. McCarthy. — It is long after that. 

The Lord Chancellor. — I do not say it is contemporaneous exactly with 
the cession. I want to know whether it is the fact that within those limits are 
these places which are south of the lakes ? 

Mr. McCarthy. — Yes, undoubtedly. I have said so. These posts are there. 

The Lord Chancellor. — Within the Provin/ce of Quebec, as constituted under 
the commission of 1774 ? 

Mr. McCarthy. — Yes, undoubtedly .f Then in 1759 the Hudson's Bay Com- 
pany again memorialize. This is at page 587. This is " To the Right Honourable 
the Lords Commissioners of Trade and Plantations," and it sets out a good deal 
that we have had over and over again ; and then it says : 

" That in pursuance of the said treaty, and an especial commission of her said lata 
Majesty, Queen Anne, dated the 20th of -Tuly, 1712^ the said bay and lands, then in posses- 
sion of the French, were delivered up to Governor Knight and Kelsey, who took possession 
thereof for 'the £nglish Hudson's Bay Company, and commissaries were appointed to 
settle the said limits, and adjust the damages the Company had sustained, which, for the 
ships and goods of the company taken by the French, appears by an account stated in 
the year 1713, and delivered to the then Lords Commissioners of Trade and Plantations, 
amounted to upwards of £100,000, besides the damages the company sustained by the 
enemies' burning three of their forts and factories, at Charlton Island, Moose River, and 
New Severn. And proceedings were had by the said commissaries towards settling the 
same, bat they were never able to bring the settlement of the said limits to a final con- 
clusion, nor did the said Hudson's Bay Company ever receive aoy satisfaction for their said 
damages. That the papers which were laid before the said commissaries, and the 
minutes of their proceedings, as also a memorial relative to this matter, which in the 
year 1750, after the conclusion of the last war, was presented to your Lordships, remain- 
ing, as your memorialists believe, in your Lordships' office, it is conceived from thence 
will appear the best state of the rights of both Crowns, and of the territories and claims 
of the 89 id company that can be laid before your Lordships, whereto your memorialists 
beg leave to refer." 

Then the prayer is : 

** In case any treaty of peace shall be set on foot between this nation and France, 
that your Lordships will intercede with His Majesty to take the premises into His Royal 
consideration, and that he will be graciously pleased to cause your memorialists to have 
full satisfaction made them, pursuant to the Treaty of Utrecht, for the aforesaid 
depredations they are thereby acknowledged to have sustained from the French in time 
of peace, and for which satisfaction is by the said treaty agreed to be mside to the com- 
pany, .and that the limits of the said company's territory may be settled, as by the said 
treaty is also agreed/' 

There is no doubt at all that that is very strong evidence indeed, if not conclu- 
sive one would say (although I do not concede it), that the limits had not been 
defined. But my purpose for reading it is this, that up to that time, as late aa 
this date, 1759, we find the English Hudson's Bay Company still claiming this 
49th parallel, and that the English Government acknowledged the 49th parallel, 
and took the view of it that they were contending for. Now, let us see practically 

* CommisBion to Governor-General Sir Guy Carleton, of 27 December, 1774, printed antet p. 40. 

t This is a misapprehension. All the forts named (see antc^ p. 233, note *), were excluded from the 
Province of Quebec as so constituted, being south of tne southerly boundary thereof. They were within 
the limits of New York and Pennsylvania- some in the one, and some in the other of those pcovincee. 

234 

Digitized by VjOOQIC 



CONTENTIONS llESPECTING THE 49TH PAR. AS A BOUNDARY. 



i^hat follows after that. Nothing comes after that I think until we get the treaty ' 
Then, the whole country, the northern part of it, became British territory. Now, 
what is the effect ? If the 49th parallel is established, the position of the Hud- 
son s Bay Company Is perfectly clear. If the 49th parallel is not taken as clearly 
fixed between the rival states, my position is, that the English government, having 
:adopted that as the line, and having taken that as the country, they were then 
lound by the 49th parallel, they never having repudiated it. As long as that 
-was claimed as French territory, they say, That is the Hudson s Bay Company's 
land. Then they become the joint owners and possessore of all, and it has never 
1>eeii disclaimed, in any document that I have seen, that that was the limit fixed 
^nd conceded as between them and the Hudson's Bay Company.* My contention 
is, that they said the 49th parallel was the line which they were willing to accept 
for the purpose of the Utrecht treaty. They were willing to accept that, because 
they believed generally it was the height of land. 

The Lord Chancellor. — That is your theory. 

Mr. McCarthy. — I meant that I was putting it forward as my theory. 

The Lord Chancellor. — They do not say so. 

Mr. McCarthy. — They do not say so, but that is my theory, and that is the 
■view on which the 49th parallel was taken. 

The LoRt) Chancellor. — It is quite clear to me that there are other large 
<;laims, north, east and west, which are inconsistent with any such theory. 

Mr. McCarthy. — With great respect to your Lordship, not within that part 
of the country where it was known where the height of land was. Now the posi- 
tion of the Hudson's Bay Company would naturally be this : " We know where the 
height of land is in the eastern part of the continent ; we say that it is about the 
49th line." 

The Lord Chancellor. — It is a most singular thing, if that was all along in 
their minds, that they should never once have said so. 

Mr. McCarthy. — It is no use my repeating what I have said of course, but 
they took the 49th instead of the 50th line ; that i-* what I say. 

The Lord Preside >?t. — With respect to what the Hudson's Bay (company 
were entitled to claim,just look at page 512 — " French Memoirs, 1719-20, relating 
to the limits of Hudson's Bay under the Treaty of Utrecht :"t 

** 2nd. They cannot eay that any land, or river, or lake, belongs to Hudson's Bay ; 
because if all the rivers which enter into this bay, or which communicate with it, belong 
to it, it might be said that all New France belonged to them." . . . 

I suppose that was the French answer ? 

Mr. McCarthy. — Yes, that was the French answer. 

The Lord President. — It shews what the French understand the company 
to mean. 

t'he Lord Chancellor. — I confess I do not quite agree with that. It seems 
to me that the French are putting that which is a redact io ad abaurduniy not as the 

* A8 Agrainst France, that was the line which the British claimed ; bub the French were prepared to 
Tej'Mjt it and to urge a much more northerly frontier, Aa under the treaty the final decision wai to rest 
with commissaries, who never proceeded in the matter, it cannot now be predicated what their determina- 
tion might have been, nor even whether the British, after preseat%tion of the opposite case, might not have 
leceded from their original demand. 

Further, as between the British Crown and the company, Ontario claimed that the company had, as 
a result of the wars and treaties between the two p:)wera, became diverted of the territorial title which the 
charter purported to confer, except in so far as the Crown might thereafter see tit to recognize it, in whole 
or in part, cuin gratia, and that the Crown having also become pjsseased of the rival title of France, it 
tmited in itself every interest. See arUCy p. 190, note t. 



t Printed a n^c, p. 112. 
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actual claim. They say that they cannot say that, and then they give a reason 
which I do not follow, I confess. 

The Lord President. — It ^eeras to me that the French understood the 
company to claim all the rivers which entered into the bay. 

The Lord Chancellor. — I do not think so. The French say they cannot 
claim that as a matter of fact. In no single document that I have seen have they 
ever put forward that claim — a great deal more than they expected to get. 

Mr. McCarthy. — It is hardly so, in this particular country, which they knew 
all about. What could be more natural than, not knowing where the height of 
land is, for them to say : ** We aru a company ; we have a charter," and knowing 
that in 1750 there were people opposing their charter, that they should put for- 
ward their claim in the way in which I submit they did. At all events, my 
argument is, that the Crown of England were, in good faith, as against this com- 
pany, precluded from contending, as against the company, that the line did not go- 
so far south as 49^. 

The Lord Chancellor. — That there had been an endeavour in France to fix- 
that line, which failed is true ; but it did not bind the parties. 

Mr. McCarthy. — It is not contended that the English had any other land 
there than that belonging to the company, which went down to the 4r9th parallel. 

The Lord Chancellor. — Do you put that by interpretation of the charter,, 
or by actual possession, that it would be a give and take line ? That would be 
your view ? 

Sir Robert Collier — If the English commissaries had been appointed, they 
might have taken some line intermediate between 49 and 51. 

The Lord Chancellor. — Your argument is not prejudiced by your having 
been willing to accept that line. 

Mr. McCarthy. — At all events I am entitled to take this position. I suppose 
that nothing had happened to destroy the effect of the Hudson's Bay Company's 
grant. We have to go back to the Hudson's Bay Company's grant to see what 
that was. If the Hudson's Bay Company's grant means anything, it must mean 
all the country drained into Hudson's Bay — that at all events of which they took 
possession. Where else is the line to be drawn ? It is either void, by reason of 
uncertainty, a^ not giving any limitary line, or it must go to the countries drained 
into Hudson's Bay. I submit that is the effect of the grant. From the treaty 
upwards, let us see what has been done. It has been urged b3rore your Lordships, 
that there was no possession actually taken by the Hudson's Bay Company in the 
interior of the country until after the cession. Well, there were posts on the 
mouths of the rivers some leagues up ; it is not very important how far up. These 
posts are set out on page 588 of the Joint Appendix,* but perhaps they are not so 
clearly set out there as at a subsequent place ; but I will deal with those sepa- 
rately if your Lordships will per. nit me, as it is a matter that can be dealt with 
better separately, than if taken at this point of my argument. But, what I waht to 
point out now is this. We now come to 1774. It is not denied, but rather 
admitted, that the Hudson's Bay Company did establish Cumberland post, or 
Cumberland House, the very year after the Act was passed. 

The Lord Chancellor. — W^here is that ? 

Mr. McCarthy. — That is on the Saskatchewan. It is between 50 and 55 
degrees, on the Saskatchewan.^ It is spoken of in Mr. Heniy's Travels, which is 
cited from the Ontario Appendix. He visited the country. He was a trader 

*Tbe posts there bet out are all on the margin of the bay— not one in the interior. And in fact durinfj^ 
the whole period of the French occupation, the Hudson's Bay Company had but one post away from the 
shore, and that not before 1740, viz., ilenley. 

t It was not on the Saskatchewan, but considerably north of that river, on Sturgeon Lak§, and in lat.. 
SS^ 66', and long'. lOU** 15'. 
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from Montreal, and he speaks of this particular fort being there in 1774. It is 
at page 51.*. 

The Lord Chancellor. — Are you referring to that to shew that wherever 
the French had forts the Hudson's Bay Company had forts also. 

Mr. McCarthy. — Yes, I am leading up to shew what the Hudson's Bay 
-Company had, in that way f It is at the foot of page 51 : 

**0n the 26th October, [1775], we reached Oumberland House, one of the fac- 
tories of Hudson's Bay Company, seated on Sturgeon Like, in about 54^ north latitude, 
and 102^ longitude, west from Greenwich. This house h*d been built the year before, by 
Mr. Hearne, who was now absent on his well known journey of discovery. Wn fouud it 
garrisoned by Highlanders from the Orkney Islands, and under the command of a Mr. 
Oockingj^, by whom, though unwelcome guests, we were treated with much civility.'' 

This Mr. Henry was one of those who were trading through the territory much 
4t^inst the will of the Hudson's Bay Company at this time : 

'* The design in building this house was to prevent the Indians dealing with the Canadian 
Merchants, and to induce them to g » to Hudson's Bay." 

The Lord Chancellor. — I do not quite see the bearing of this on the dispute 
^which is before us. 

Mr. McCarthy. — It is not on the land now in dispute before your Lordships, 
but my friend's argument was, that between 1719 and the time of the cession, 
th^ French occupied that country, and he goes to this very point as one of them, 
commencing at Fort William, going to the Rainy Lake, the Lake of the Woods, 
and 80 on. French posts were established, and your Lordships will recollect my 
friend's contention was, that the effect of that was to cut down the Hudson's Bay 
charter, and to limit them — to drive them back — to confine their limits closer to 
• Hudson's Bay. I am answering that by saying, that is not so, because, from this 
very date, the English were endeavouring to get the line fixed, the French were 
trespassing, and the Hudson's Bay Company were, as far as it^vas necessary for 
the purpose of their occupation — because after all it was a trading occupation — 
80 far as it was necessary, the Hudson's Bay Company were occupying tooj and I 
propose to go on and shew what next they did. ^ 

The Lord Chancellor. — It is impossible that the Cumberland House should 
be within the limits of the commission. 

Mr. McCarthy. — No, it was not. 

The Lord Chancellor. — Then, that being so, it is outside this altogether. 

Mr. McCarthy. — If your Lordship so rules it. 

The Lord Chanc^^llor. — It is not a question of ruling; it must be so. 

Mr. McCarthy. — I am contented to take it that it must be so. 

Sir Barnes Peacock. — It is not in that territory. 

*Th6 Account is from AJexander Henry's, "Travels and Adventures in Canada and the Indian Terri* 
toriet, between the years 1761 and 1776." Fort CamberUnd here mentioned, established in 1774, was the 
f nly post of the Hudson^s Bay Company in the region of the North -West -the Winnipeg basin— before the 
penod 1790-1799. Henry, at pp. 51-2 of the Ontario Appendix, also give^ an account of the old French 
torts of St. Charles, on the Lalce of the Woods ; Dauphin to the north of Lake Manitoba ; and Eiour- 
bon and Des Prairies, on the Saskatchewan : two of which, Dauphin and Dea Prairies, were then occupied 
by the Canadian traders. The last mentioned fort, he states, "had usually fifty to eighty men for its 
defence." After 1763, and, of course, after the Act of 1774, the Hudson's Bay Company had the same 
rights of entry into and of trading in these countries of the North- West, formerly possessed by the French, 
that other British subjects had, neither more nor less, and it was in pursuance of this right that they 
reached Cumberland House. The company had never occupied, nor attempted to occupy, or to enter, 
any portion of the North- West during the period of the French dominion. 

t The Hudson's Bay Company had no forts and no possession there during the French regime, S«a 
note *, tupra, 

XA\\ this is contrary to the evidence. See note *, mpra. 
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Mr. McCarthy. — The aroruraent is, that in 1719 the French sent an officer 
there, to the Western Sea. In 1730, that was followed up by other officers of the 
French commission appointed by the King to rind the Western Sea, and they 
were told by the King : We are not going to pay you anything ; you will pay 
yourselves by the trade you will get in passing through the country. Then 
this gentleman, Verendrye, established posts from point to point, and ray 
friend argued that that had the effect of taking away the territory from the 
Hudson's Bay Company. 

Mr. Mowat. — My argument was, that they never had it. 
Mr. McCarthy. — If they had not got it then, they got it afterwards. Novr 
1 meet that argument by saying that the Hudson's Bay Company were in 
possession of the mouths of the rivers, and as it became necessaiy for the preser- 
vation of their trade, and as their strength permitted, they passed on, from time 
to time,* until eventually, in 1790, we find them down in Red Lake. 

The Lord President. — They claimed the Saskatchewan. I presume because 
it was a river which drained into Hudson's Bay. 

Mr. McCarthy. — Yes, and they got to Red River, which by some accident 
was ceded to the United States, down to the very Red Lake which is spoken of 
by Colonel Haldimand and his correspondents. 

Lord Aberdare. — Near the source of the Mi!^sissippi ? 

Mr. McCarthy. — Near the source of the Mississippi.^ I do not know that 
I need weary your Lordships by going through all these forts and the details of 
them. That is the result of it, that in 1790 we rind them down in Red Lake.^ 
The Lord Chancellor. — That was long after the cession. 
Mr. McCarthy. — Yes. 

Lord Aberdare. — I think it might be taken that the Mississippi went a little 
northward. 

Mr. McCarthy. — They took it, at that time, that the Pigeon River and all 
those rivers that went up, drained into the St. Lawrence, according to these maj)S ; 
but as a matter of fact they all do not. Instead of taking the 49th parallel, they 
followed that which was a convenient boundary, until they got to the Lake of the 
Woods. I am coming to what the subsequent treaty aud correspondence demon- 
strate. They follow^ed that which was a convenient boundary, and that is the 
reason why the boundary of the Lake of the Woods was assumed.^ And then the 
next commission, that of Lord Dorchester, followed that, and said the Mississippi 
went northward to the territories granted to the Hudson's Bay Company. You 
will rind that the commissions neutralize one another.^ 

Lord Aberdare — It is good so far as the Lake of the Woods goes, and covci-s 
a very considerable territory. 

*The French contention was, that after the Treaty of Utrecht, the British were entitled to have 
restored to them only certain posts on the shores of the Bay, with a very limited dependent territory, and 
that the whole of the interior country with its forts or settlements was left to the French. The company 
made no move into the interior until long after the cession of Canada, and then only in pursuance of iheir 
right in common with other British subjects. They found the cauntry occupied by traders, British sub- 
jects, of Canadian or British origin, ultimately united as the Worth- West Company of Montreal, whose 
footsteps the Hudson's Bay Company were contented to follow, at a measurable dist>ance. In 1821,. 
the two companies, jointly, obtained a Royal License to trade, under which their operations were carried on 
until their fusion, in 1838, into one company. And see ante, p. 237, note * ; and appendix B, hereto. 

fThe Red Lake in question, as admitted by counsel at a subsequent stage of the argument, was not 
that near the sources of t^e Mississippi, referred to in the Haldimand correspondence, but was situate 
several degrees further norm, to the north-eastward of Lake Winnipeg, and discharged it* waters by a 
tributary of the English River. 

tSee ante pp. 107, note *, and 222, note f. 

§Thi8 contention does not appear to be supported on a comparison of the texts of the several commis- 
sions (Joint Appendix 376, 384, 387, 400, 404-6, 428), any apparent differences being explainible. 
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Mr. McCarthy. — I will go to it now, if your Lordships like, but I think it 
will be more convenient to treat of that by itself. The beginning of the present 
century, 1800, comes. The first thing that we know is done, is this. This is very 
important, and to my mind it seems to put an end to the claim made by the other 
side. Lord Selkirk, in 1808 or thereabouts, proposed to found a colony on the 
Red River, and, in 1814, a grant was made to him by the Hudson's Bay Company.* 
Now will your Lordships look at the limits of that grant ? The map I handed in 
this morning shews the limits of the grant to Lord Selkirk. It follows the height 
of land, as the southern boundary, until it comes to the height of land upon the 
east. It is all traced on the map. It goes considerably west of the present Pro- 
vince of Manitoba, then it goes southerly to the height of land, then it takes the 
height of land as its boundary until it comes to the height of land near Pigeon 
River. ^ 

Sir Robert Collier. — How does it appear that it is bounded by the height 
of land. 

Mr. McCarthy. — It is stated so in the grant to Lord Selkirk. Macdonell's 
proclamation sets it ouLf 

The Lord Chancellor. — That is to the United States boundary ? 

Mr. McCarthy. — At that date it went beyond the United States boundary. 

The Lord Chancellor. — Is that the boundary settled by the Ashburton 
Treaty? 

Mr. McCarthy. — Yes, your Lordship will find the proclamation at page 589. 

Sir Robert Collier. — It commences in 52° 30' north latitude. 

Mr. McCarthy. — * Thence running due west to Lake Winipigashish." 

Lord Aberdare. — It seems to go right through Lake Winnipeg. 

Mr. McCarthy : 

*' Then in a southerly directioD, through the said lake, so as to strike its western 
shore in latitude 52 degrees ; then due west to the place where the parallel of 52 degrees 
north latitude intersects the western branch of Red River, otherwise called Assiaiboine ; 
then due south from that point of intersection, to the height of land which separates the 
waters running into Hudson's Bay from those of the Missouri and Mississippi Rivers ; 
then in an easterly direction, along the height of land, to the source of the River Winni- 
pic, (meaning by such last named river the principal branch of the waters which unite in 
the Lake Saginagas)" — 

That brings us down to the point marked on the map, the westerly limit of 
the height of land ; then it follows the stream, which was the line of separation 
between the United States and Canada, until it gets to the point of commence- 

*Lord Selkirk had become principal partner in the company, and they purported to make the grant 
in 1811 ; but it did not follow that it carried with it any title. The Canadian traders, who had been in 
exclusive posttession of that territory long before any one in the interest of either the company or Lord 
Selkirk had set foot within it, treated the pretended grant with contempt, repudiated his lordship ti as iumed 
authority, and broke up his colony. 

tPROCLAMATiON OP MiLKS Macdonell, datbd AT FoBT Daer [Pembina], 8 Januabt, 1814. 
[Extract— Description of the Boundaries.] 
All that tract of land or territory, bounded by a line running as follows, viz. : Beginning 
on the western shore of Lake Winnipic, at a point in fifty-two degrees and thirty minutes north 
latitude ; and thence running due west to Lake Winipigashish, otlverwise called Little Winnipic ; 
then in a southerly direction through the said lake, so as to strike its western shore in latitude fifty-two 
degrees; th^ due west to the place where the parellel of fifty- two degrees north latitude intersects the 
western branch of Red River, otherwise called Assiniboine ; then due south from that point of intersection 
to the height of land which separates the waters running into Hudson's Bay from those of the Missouri 
and Mississippi Rivers ; then in an easterly direction along the height of land to the source of the River 
Winnipic (meaning by snch last- named river the principal branch of the waters which unite in the Lake 
Saspnagas) ; thence along tne main stream of those waters, and the middle of the several lakes throuG^h 
which they pass, to the mouth of the Winnipic River ; and thence in a northerly direction through the 
middle of the Lake Winnipic^ to the place of beginning ; which territory is called Assiniboia. 
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ment, taking in, acknowledging, and treating the land up to that point a? if the 
property of the Hudson's Bay Company, and relying on the height of land as the 
boundary : 

— ** which territory is called Assiniboia, and of which 1, the undersigned, have been 
duly appointed governor." 

The Lord Chancellor. — Where is there mention made of the boundary be- 
tween that and the United States ? 

Mr. McCarthy. — It was not known then.* That took in a large part of the 
United States territory. 

Lord Aberdare. — It conveys the district of Louisiana. 

Sir Robert Collier. — It goes below the boundary of 1763.t 

Mr. McCarthy. — We Ao not at all acknowledge that line. These lines are 
not yet proved to your Lordships. 

The Lord Chancellor. — It is to be regretted, if there is anything disputed 
as to this map {meaning the Ontario boundary map of 1884\ that it has been 
before us all the time. 

Mr. McCarthy. — All we admit is, that the general lines of the country are 
correct — the rivers, the latitude and longitude. 

Lord Aberdare.^ — You do not adn^it that particular line ? 

Mr McCarthy. — No. 

Mr. MowAT. — This map shews what we say was the treaty of 1763. 

Lord Aberdare. — You inserted no maps on account of the difficulty of 
agreeing ? 

Mr. McCarthy. — We could not do it. We agreed about the maps that each 
side should put in — such maps as they thought tended to prove their case. 

In 1814. the company bounded their grant to Lord Selkirk, on the south by 
the height of land ; they cariried that as far as where Pigeon River takes its rise, 
and then they pursued the watercourse along into Lake Winnipeg, to the place of 
commencement, adopting the water line as the actual southern, boundary of their 
territory. 

The Lord CHANtiELLOR. — It is all to the west of the land now in question. 

Mr. McCarthy. — No, it is south of the disputed territory. Your Lordships 
will see it very clearly in Keith Johnston's Physical Atlas. It shews the heights 
of land and water systems very plainly. 

The Lord Chancellor. — Something is assumed with regard to it in 1814. 
The claim certainly includes part of that which in the Quebec Act is confined to 
the Province of Quebec. 

Mr. McCarthy. — We submit not. 

The Lord Chancellor. —Beyond all question. A line drawn from the 
source of the Mississippi would cut off a part of that. 

*The botindary was known, for it appears in the Treaty of 1783, and in the Commission of 1786, a« 
drawn throus^h the water communications from Lake duperior to the most north-western point of the Lake 
of the Woods. The iSelkirk p'ant purported to take iu what mu^t have been known to the parties even 
then as territory of the United States, namely, the tract bounded ou the north by the said water communi- 
cations, on the south by the height of land, and on the west by a line drawn from the Lake of the Woods 
to the source of the Mississippi, then sufficiently known and determined through the labours of Mr. David 
Thompson, astronomer and surveyor to the North- West Company, who had located it at Turtle Lake, as 
early as 179S. It is rather significant that this pretended grant included no part of the territory afterwards 
assigned to Ontario, by the arbitrators' award, and by Her Majesty in Council — except an insignificant area 
between the main channel of the Lake of the Woods and the line of the north-west angle, which would have 
been excluded also if the moiit north -wtMi tern point of that lake had not been finally located at a spot con- 
siderably to the southward of the place (Portage aux Rats) where it was at first assumed to be.' The parties 
to the grant were evidently aware that the southern boundary, and the territory, of Upper Canada extended 
to the Lake of the Woods, by virtue of the said Commission and of the instruments of 1791 and 1774. 
The inclusion of United States territory in the grant is, in face of tbe facte, hard to explain. 

tMeaning the boundary line, shewn on the map, running due west from the source of the Miasissippi. 
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Mr. McCarthy. — It goes straight to the Company's territory. The Com- 
mission of 1774, says following the eastern bank of the Mississippi to its source, 
and then northward to the Hudson's Bay territory. If the Hudson's Bay territory 
is bounded by the height of land, it strikes the height of land, and that ends it. 

Lord Aberdare. — This map of Johnston's shews the river systems. ^ 

Mr. McCarthy. — The Mississippi goes up to Lake Itasca. Lake Itasca is 
south of the height of land. Then from that you go due north to the Hudson's 
Bay territory. That, as we contend, is at the height of land. Now we offered 
this as evidence, that in 1814 this was treated by the Hudson's Bay Company as 
their land, and granted. I submit it* is some evidence. Your Lordship will see 
also it was up to that height of land that Upper Canada exercised jurisdiction. 
Upper Canada never claimed to exercise jurisdiction beyond the height of land. 

The Lord Chancellor. — We have at present no evidence whatever of this. 

Mr. McCarthy. — My learned friend Mr. Mowat contended for that.* John- 
ston's Ph3'sical Atlas seems to me to shew the height of land very nicely, at plate 
17. It shews the river systems. Afterwards, this tract was made into a formal 
colony. The Hudson's Bay Company exercised the power of life and death. 
They appointed a judge — the present Judge Johnson of the Province of Quebec. 
They called him Recorder, but he was a judge there. He is still living. That is 
the place called Assiniboia. The headquarters were Fort Garry. The colony, as 
they called it, was that limit confined on the south by the United States line. 
Within those limits was the colony. He actually continued there until it was 
taken possession of under the Dominion Act, after the Rupert's Land Act was 
passed, and after the country was taken over by Canada.-f- 

* The Attorney-General did not at aU reBtrict himself to the height of land. See hisarsoment ante 
pp. 97-106. ' 

t The Hudson's Bay and North-West Companies, which had, jointly, rights of exclusive trade under 
the license of 1S21, amialgamated in 1838, and continued conjointly in the enjoyment of their exclueive 
rights, under the renewed license of that year ; but in the name of the Hudson's Bay Company only, thus 
enabling them to wield, in addition to the rights conferred b^ the license, all the powers and privileges of 
thediarter. Tlie license covered as weU the charter territories as the Indian territories; but no limits 
having been defined, whether of Canada, or of the Indian or the Hudson's Bay Company's territories— 
either within themselves respectively, or as against each other— and Upper Canada, though claiming, not 
then finding it actually necessary to exercise territorial jurisdiction in regions so remote from her settled 
parts, the company assumed to exercise rights %i ownership, administration of justice and government 
held under the charter alone, in regions clearly beyond its scope, and wherein they either had no exclusive 
privileges whatever or those only conferred by the license, as the case might be. That neither the eo called 
district of Aiuiniboia, nor any portion of the Winnipeg basin, was embraced within the limits of the charter 
is clear upon the evidence. The North- West had been in the actual occupation of France, an integral part o^ 
Canada, and in 1763 was ceded, with the other French possessions, to the Imperial Crown of Great Britain 
and in 1791, by virtue of various acts of authority, was included, Outario claimed, within the Province of 
Upper Canada. (As to the reasons for the limitation, at the present day, of the western boundary of Ontario 
to the Lake of the Woods, see note to the award, appendix A, hereto). To whatever category then, the region 
might be assigned—territory of Upper Canada, or of the Indians, or of the Imperial Crown— it certainly was 
not territory covered by the charter of the Hudson's Bay Company. The company were therefore there 
exercising an usurped authority ; nor, ia the case of Mr., now Judge, Johnson, does the manner of its exercise 
appear to have been even in accord with the charter, which provides, not that a recorder or judge, but, ** that 
the governor and his council, of the several and respective places where the said company shall have planta- 
tions, forts, [etc.] . . within any of the countries . . hereby granted . . may have power to judge all 
persons ... in all causes, whether civil or criminal, accordmg to the laws of the Kingdom, and to 
execute justice accordingly." (n law then Mr. Johnson had no authority whatsoever. It may be, although 
there is no allusion to it in his evidence, that his real position was that of assessor, to sit witn and advise 
the governor and council whenever tbey were engaged in administering justice. It is to be remembered 
that under the Acts of 1803 and 1821, the above provision of the charter was supplemented by (giving to 
the Canadian courts jurisdiction, as well in the Hudson's Bay as in the Indian territories, with the necessary 
machinery for its proper exercise, and that by the last mentioned Act the Crown reserved the power of 
erecting, should it be so advised, courts of record, etc., within the territories themselves. In the ex parte^ 
viva voce, examination of Judge Johnson, referred to by counsel later on in the argument, the impression 
is sought to be convened that the company was recognized by the Crown as rightly possessing the powers 
claimed by them in Assiniboia ; but the circumstances relied upon wholly fail to establish this contention. 
One reason for the despatch of troops to the point, is given by the witness himself, viz., the agitation in 
connection with the Oregon Question, and the desirability of having the troops on hand in case of trouble 
ensuing, and another reason, that they were needed for protection from the Indians and the maintenance 
of order. Bat besides this, it is to be presumed that the government, as in this case, would be prepared t 
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The Lord Chancellor. — Where is Fort Garry ? 

Mr McCarthy. — Fort Garry is now Winnipeg. Then the history of Lord 
Selkirk's colony is this. He commenced to colonize in 1808. The grant was made 
in 1814.* He brought a number of people out from Scotland. Very shortly after 
that, or about that same period, the traders .from Montreal — the individual men 
who had been trading, and who had been operating as rivals to one another — com- 
bined, and they became an incorporated company. 

Mr. MowAT. — It was long before that — half a century before. 

Mr. McCarthy. — I will give you the exact date. 

The Lord Chancellor. — Is it not thd fact that the respective claims of those 
companies were in controversy for a long time, and that the then Governor of 
Canada did not very much favour Lord Selkirk's pretensions ? 

Mr. McCarthy. — No. they were not in controversy to that extent. I accept 
your Lordship's statement ; but all the Governor did was to accept neutralitj'-.* 
Your Lordship will see that at that time it was very much doubted whether the 
<;harter of the Hudson's Bay Company gave them a right to exclude others from 
trading there. Every opinion I have seen concedes that the Hudson's Bay Com- 
pany's grant of land was good. The contention they put forward, that they had 
the exclusive right to trade, was in practise opposed by those men who afterwards 
joined together and became the North- West Company, and the English author- 
ities, the Governor- General, or his subordinates, were directed not to interfere in 
that dispute. That was not a dispute about the territory. The North- West 
Company had no grant of land. They were a company incorporated in the city 
of Montreal, simply for trading purposes, and they went into the North- West and 
traded. The Hudson's Bay Company said : You have no business to trade here ; 
we are not merely the owners of the soil, but we have the exclusive right to 
trade, and you are all trespassers ; and civil war ensued. Those disputes went 
on from day to day, and in one battle the Hudson's Bay Company's governor, 
Semple, and twenty-nine men, were killed. There was another fight at the Dalles, 
which afterwards gave rise to the trial of De Reinhard for murder in the Pro- 
vince of Quebec. All that the correspondence shews is, that the (Jovernor-Q^neral 
was not to interfere to recognize Lord Selkirk's rights, nor the Hudson's Bay 
rights, nor the North- West Company's ri^hts."f He was to observe neutrality, 

f^nt to any de facto settled community, such m this one at Red JRiver was, protection against the Indians, 
were it required. Thus in 1816 a guard of regulars was even put at the disjposal of the Earl of Selkirk, for 
his protection in passing through the Indian country. On that occasion, the officer in charge was officially 
instiucted not to take part in the disputes then existing between the Earl and the North* West Company, 
as each party was deemed equal in the view of the government ( Jomt App. 207) ; subsequently, in 1817« 
the Earl having interfered with the trade and seized the property of the North-West Company, the Prince 
Regent caused orders to be issued for a mutual restitution of all forts and property seized, and for the 
removal of all interruptions to the freedom of trade (76. 204 5, infrot note); in 1857, the Imperial law officers 
pointed out the uncertainty regarding the company's boundaries (Joint App. 616) ; and as late as 1869, 
Karl Granville, Secretary of' State for the Colonies, caused tbe company to be mformed that : " At present 
the very foundations of the company's title are not undisputed. The boundaries to its territories are open 
to questions of which it is impossible to ignore the importance. "(/&. 302). These utterances had all special 
reference to the North- West. 

Needless to suggest that the Imperial authorities were not likely to have been prepared, in Mr. 
Johnson's time, to concede, fx partCy without investigation or enquiry, or a decision of the Soverei^ in 
Council, the exclusive territorial pretensions put forward on behalf of the company in respect of Airainiboia 
or any other section of the North- West. 

* The grant, so called, to Lord Selkirk was in 1811. 

fBut the Prince Regent, in 1817, commanded the Govemor-Greneral to issue a proclamation requiring 
that, pending the adjudgment of the question of right, each of the parties "be restored to the poesessi3nB 
held by them previous to the commencement of the recent disputes," and ''the restitution of all fortn. 
buildings or trading stations (with the property which they contain) which may have been seized," and 
*• the removal of any blockade or impediment by which any party may have attempted to prevent or inter- 
rupt the free passage of traders,or others of His Majesty's subjects, or the natives of the country, with 
their merchandize, furs, provisions and other effects, throughout the lakes, rivers, roads, and every other 
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because it was a proper question of law, and it was stated that the North- West 
Company were bringing the matter to the test of legal decision. Then, what fol- 
lowed ? The Act of Parliament of 1821 gave power to the government to give 
an exclusive license to trade to any body corporate, or company, or person or per- 
sona. That was the position of it. That license was renewed in 1838. It was 
in 1821 it was first granted,* after the statute of that year, to the Hudson's 
Bay Company, and to three gentlemen who represented the North- West Com- 
pany. In 1838, that license was renewed to the Hudson's Bay Company alone,* 
because the others had become shareholders in the Hudson's Bay Company. That 
continued until 1857, and then it was becoming obvious that this country could 
not be closed up by the Hudson's Bay Company against the advancing tide of 
settlement coming from Canada on the east. Communications were opened up 
between the British and Canadian governments, w)iich finally led to the passage 
of the Ruperts Land Act. which distinctly recogaizes and incorporates, for the 
purposes of that Act, and of that transfer, all that the Hudson's Bay Company 
then possessed, or claimed, for the very purpose of settling this dispute as to 
boundary. 

So, here we find that the Hudson's Bay Company were de facto in pos- 
session. We find that, at all events, they claimed it as I pointed out, in the 
most solemn documents recognized by the authorities, and then the Act of Par- 
liament was passed saying that Rupert's Land shall, " for the purposes of this Act," 
mean all that the company " held or claimed " at any time. I think the words 
are as large as possible ; and the colony of Rupert's Land was added to the con- 
federated provinces of Canada.^ That is, generally, the outline of the position we 
take with regard to that. I am reaching that point gradually. What I was 
going to refer to was the Acts of Parliament of 1803 and 1821. The Act of 1803 
is to be found at page 406 of the Joint Appendix. 

The Lord Chancellor. — I have been endeavouring to follow the limits of 
the Hudson's Bay grant to Lord Selkirk, as stated at page 589,J and I cannot 
make it out that it includes any country to the east of the Red River. 

Mr. McCarthy. — Has your Lordship got down to the height of land ? 

The Lord Chancellor. — Yes. It begins at a point on the western shore of 
Lake Winnipeg. 

Mr. McCarthy. — Perhaps my learned friend would admit it. [To Mr.Mowat] : 
Do you not admit that the grant to Lord Selkirk goes down to Pigeon River — 
the height of land, past Pigeon River ? 

The Lord Chancellor. — Following the boundary as here described, it seems 
clear that it does not. 

• Mr. McCarthy. — It goes down to the source of Lake Winnipeg. That is 
what it says. 

The Lord Chancellor. — The source of the Winnipeg River it means. 

Mr. McCarthy. — It says : " meaning by such last named river the principal 
branch of the waters which unite in the like Saginagas." That is the point. 
That is close to Pigeon River. 

Lord Aberdare. — That is exactly where the height of land comes in. 

usual route or communication heretofore used for the purposes of the fur trade in the interior of North 
America," etc.— all of which was aimed at the Hudson's Bay Company, or their grantee. Lord Selkirk, who 
only had perpetrated the acts and violences here condemned. See the despatch anUf p. 162, note. 

'Extracts from the licenses are printed ante, pp. 64, 65, notes. 

t What was added to Canada was, not Rupert's Land alone, but the North- Western Territory and Rupert's 
Land, and that without definition of the boundaries of either. 

^Printed ante, p. 239, note f. 
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The Lord Chancellor. — I cannot follow the limits. The limits as they are 
laid down are, first of all, beginning on the western shore of Lake Winnipeg, at 
a certain point ; then running due west to Lake Winnipegoosis ; then in a south- 
erly direction through the lake. 

Mr. McCarthy, — No, that is not the course. You still go westward, only a 
little bit south. 

The Lord Chancellor : 

** Then in a southerly direction through the said lake so as to strike its western shore- 
in latitude 52 degrees ; then due west to the place where the parallel of 52 degrees nortb 
latitude intersects the western branch of Red River, otherwise called Assiniboine." 

I see that by the dotted line : 

<* Then due south from that point of intersection to the height of land which sepa- 
rates the waters running into Hudson's Bay from those of the Missouri and Mississippi 
Rivera" 

I find the height of land laid down : 

*' Then in an easterly direction, along the heifi[ht of land, to the source of the River 
Winnipic, (meaning by such last named river, the principal branch of the waters which 
unite in the Lake Saginagas.)" 

Now, the River Winnipeg, I should have supposed, would have been the river 
which ran into the Lake Winnipeg, but supposing it does not, where is the river 
that is mentioned ? 

Lord Aberdare. — The River Winnipeg flows into Lake Winnipeg, immedi- 
ately above the Red River, and comes out of the Lake of the Woods, which lake 
itself is connected, by what flows through a series of lakes, with Lake Saginagas. 

The Lord Chancellor. — You are brought to the source of the River 
Winnipeg, which means, as I understand, in substance, the easterly branch of the 
Red River. 

Mr. McCarthy. — No. 

Sir Robert Collier. — The River Winnipeg seems to rise in a very small 
lake. [Their Lordships referred to the 7nap8j\ 

The Lord President. — It would look as if the whole of that water com- 
munication, from Saginagas, was included under that head. It all runs into it. 

The Lord Chancellor. — It was suggested that certain waters did unite in 
that lake, Saginagas, and the principal branch of it is close to Pigeon River. 

Mr. McCarthy. — The Ontario map marks it down. The line we put is only 
to shew it more distinctly. 

Mr. MowAT. — We have marked it correctly on our map. 

Lord Aberdare. — These rivers often have a variety of names. 

Mr. McCarthy. — It is not open to controversy, so far as the other side are 
concerned. They have marked it on their own map. 

Then, my Lord, I will recur again to the position of the Hudson's Bay 
Company ; but I now wish to draw your Lordships' attention to the Acts, which 
appear to me to have some little bearing with reference to the disputes at that 
time. 

The Lord Chancellor. — What Acts ? 

Mr. McCarthy.— First, the Act of 1803.* 

The Lord Chancellor. — You referred to that before. 

* Imp. Act, 43 OeD. 3, cap. 138 (1803). An Act for exteDding the junsdiction of the Courts of Juttice. 
in the Provinces of Lower and Upper Canada, to the trial and punishment of parsons fruity of crimes and 
offences within certain parts of North America adjoining to the said Provinces. 
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Mr. McCarthy. — It was under that Act that the De Reinhard trial took 
place, and the question in the De Reinhard trial, your Lordships will see, was 
merely as ^o the due north line. 

The Lord Chancellor. — That turns on the adoption, by the learned judge, 
of the line from the confluence of the Rivers Mississippi and Ohio. It' that is 
not right, that decision ceases to be any authority. 

Mr. McCarthy. — As far as this goes, the only way it becomes important 
of course is, that there was a trial in Quebec ot this offence committed under 
that Act, assuming, of course, that it was outside the jurisdiction of Upper 
Canada. Of course Quebec did not reach there. It is either Upper Canada, or 
the Indian territory, and it was on the assumption that it was not in Upper 
Canada. A similar trial took place in Upper Canada, which resulted in a verdict 
of not guilty, and therefore there was no point in it beyond the one I am going 
to speak of. That will be found at page 685 of the Joint Appendix. 

The Lord Chancellor. — Was this a trial under the Act of 1803 ? 

Mr. McCarthy. — Yes ; this was the case of Brown and Boucher, in 1818. It 
<K)mmences at the foot of page 685, and the only importance of that case — and 
it is important in that view — is, that if this was Upper Canada then the Crown 
oflScer should not have prosecuted the case under the Act of 1803.* 

The Lord Chancellor. — Was the precise spot where that question arose 
fixed ? 

Mr. McCarthy. — It was a trial for the murder of Governor Semple, which 
took place at the battle of Frog Plains. 

The Lord Chanckllor. — Was the spot decided where the murder took place? 

Mr. McCarthy. — It is close to what is now Winnipeg. 

The Lord Chancellor.— That would not affect it. 

Mr. McCarthy. — Not if the award is taken as being anything, but your 
Lordships, if I may say so, were dealing with it as if the award were of some 
validity. 

The Lord Chancellor. — Not the least in the world. The question is, what 
is the true boundary ? It is immaterial, but we get any assistance from the 
• award we can. 

Mr. McCarthy. — What I am pointing out is that if not, it makes no differ- 
ence in our contention whether the statutable offence took place east or west of 
the awarded line. 

The Lord Chancellor. — That is to say, if you have established the fact 
that the boundary is what you allege, whatever that may be, then it may be per- 
fectly indifferent ; but the question we have to determine here is, whether or no 
the boundary is one which gives to Ontario the whole or only part of what has 
been given to Ontario. Then the place where this alleged murder took place is, 
as I understand it, in what is admitted to be Manitoba. 

Mr. McCarthy. — Your Lordship will pardon me. The question, as I under- 
stand it now, is, if the award be invalid, what is the true boundary ? 

The Lord Chancellor. — True. We have practically decided in your favour 
the attempt to push the boundary of Canada indefinitely to the west, and you 

* But Chief Jnscice Powell, in his Charge, expressed himself thus : — 

" It only remains that we consider our jurisdiction connected with locality. To g^ve us a right to try 
them under the Act upon which they are indicted, the offence must have been committed out of the limits 
of this Province ; whether we have a right or not, I declare I am at a loss to decide. Mr. Attortiejr-Gen- 
eral has put in evidence the latitude and longitude of the Frog Plains, but he does not put in the evidence 
whether this latitude and longitude is without or within the boundaries of Upper Canada, and I do not know 
whether from 90° to 190° or 150° form the western limit of Upper Canada, nor do i know whether a 
place at that longitude, and having 49*^ or 49^^ north latitude, is within the Province of Upper Canada, 
■ or beyond its boundaries." 
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may assume, I think — at least it is my impression, and I think the view of their 
Lordships — that we shall not carry it further to the west than the award ha» 
carried it. Whether we shall carry it so far must depend on the effect of the^ 
argument. * 

Mr. McCarthy. — Perhaps your Lordship will allow me to state my position. 
If the height of land is not the true line, then I fail to see — and I state, on my 
part, that I fail to see — any evidence of where the true line is. 

The Lord Cha^jcellor. — We have got — and your attention was called ta 
this at the be^nning — certain boundaries mentioned in the Quebec Act, and ia 
the contemporaneous, or nearly contemporaneous, documents. We are in search 
of those boundaries. 

Mr. McCarthy. — If I may go back to the Quebec Act again, and assuming^ 
in the view I am arguing for, that the true construction is to follow the Miss- 
issippi River, then it ends at the territory granted to the Hudson's Bay Company. 

The Lord Chancellor.— Very likely ; and I quite follow the argument, that 
having got to the head of the Mississippi River, striking north from that you 
reach the boundary which you call the height of land. I quite understand that 
argument, and will consider the weight to oe attached to it ; but, any way, that 
would exclude the alleged site of this particular murder. 

Mr. McCarthy. — -Between the place of the alleged murder, and the line of 
the north-west angle, there is nothing in all the papers — that is what I venture 
to assert — to shew any distinction, because the first commission does not speak 
of the north-west angle at all. It follows the construction which, for the present 
I am conceiving your Lordships are holding to be the proper wording of the Act,, 
that is up to the Hudson's Bay territory. So that there is no difference whether 
it happened east or west of that particular line.* 

The Lord Chancellor. — If it stopped there, then you might say that that 
is true. I do not follow it, because it is quite clear — at least it seems to me at 
present — that that would draw a line to the north, wherever that line stops, 
which would be east of Manitoba. 

Mr. McCarthy.-^ What I mean to say is, that there is no suggestion of the 
southern boundary of the Hudson's Bay territory being at any point or place • 
where a line from the north of the Missiasippi would strike or make any difier- 
ence as to this particular offence. 

The Lord Chancellor. — I cannot agree with you. Whether the line drawn 
north from the head waters of the Mississippi strikes what you call the height 
of land, or whether it continues further north, any way it would cut off this par- 
ticular spot to the west. 

Mr. McCarthy. — If it goes north, of course.* 

The Lord Chancellor. — Either way, this particular spot would be to the 
west. 

Mr. McCarthy. — But what I said, and I think your Lordship agreed in that 
contention, was, that it was the southern boundary of the Hudson's Bay land that 
we are endeavouring to find. I say there is no suggestion of any southern 
boundary of the Hudson's Bay land which makes any difference whether the 
offence was committed to the east or west of the north-west angle ot the Lake 
of the Woods.* 

The Lord Chancellor. — We are endeavouring to find the point where the 
line mentioned in the Quebec Act would strike the southern boundary. 

* The commission of 1786 {ante p. 44) carried the southern boundary of Quebec, and therefore of Upper 
Canada, through and beyond the height of land, as far west at least as the most north-western point of the 
Lake of the Woods, and consequently the southern boundary of the company's territory would have, on 
that authority alone, to be looked for somewhat to the northward of that point. 
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Mr. M.cCART^Y. — We have to find that, to get the point. There is nothing 
to shew that there is any point of the Hxidson's Bay territory that could be 
struck, if it be not the height of la-nd, where it would mak^ any difference 
-whether this offence was committed east, or west, of the north-west angle, and 
therefore, I submit it is an authority, where wa find a court of Upper Canada 
trying an offence committed there, at that date, not upon their own law, but 
under the Act of 1803.* It did not require to be decided. 

The Lord Chancellor. — That is begging the whole question. 

Mr. McCarthy. — No, my Lord. Perhaps I do not ma^e myself clear. What 
I mean is this — is that in Upper Canada ? 

The Lord Chancellor. — The thing is, that you assume that it was not 
Upper Canada, if that is in your favour — that what was then Manitoba is not 
Upper Canada. 

Mr. McCarthy. — What I am endeavouring to point out to your Lordships is^ 
that, in point of principle, there was no distinction between the land admitted to 
be Manitoba' and the land immediately to the east of that. 

The Lord Chancellor. — You cannot make out. that because upon the Mani- 
toba territory a certain murder is committed it is held not to be within Ontario. 

Mr. McCarthy. — It is only a further fact. 

Now, my Lords, I have gone over the whole history, and what I submit is, 
that there is nothing, anywhere, which would enable a survwor to draw a line 
that would strike the north-west angle of the Lake of the Woods and join that 
which is the southern boundary of Hudson's Bay.-f- 

Sir Montague Smtth. — Can you have it much more than that the whole of 
what is admitted to be Manitoba is admitted not to be Canada. 

Mr. McCarthy. — I only want it as the principle It is not the territory* 
The point I desired to make was this — 

Sir Montague Smith.— I quite understand you. You say it proves that 
this part was not Canada, and proving that that is out of Canada, we should 
come to the conclusion that that north-west angle is not in Canada, because th» 
line must be taken as the watershed. It goes no further than that. 

Mr. McCarthy. — I do not contend that it does. 

Then I come to the Act of 1821, which your Lordships will see at page 417+ 
of the Joint Appendix. That was an Act having a two-fold object. When the 
Act of 1803 was passed, it was intended to give jurisdiction tQ the courts of 
Canada over all offences outside the limits of either of the provinces ; apparently 
also, to include the Hudson's Bay territory. Between 1803 and 1821, this diffi- 
culty suggested itself : By the charter to the Hudson's Bay Company they had 
courts, and power to constitute courts, and they had constituted courts, and the 
difficulty that suggested itself was — had this Act of 1803 sufficiently and explicitly 
declared that the intention of Parliament was that the Canadian courts should 
have jurisdiction over offences arising in that territory ? For that purpose the 
doubt was cured, and then it in point of fact acknowledges — which I need not 
trouble your Lordships with after what your Lordship has said — the Hudson's 
Bay Company's rights in a certain sense, and finally it goes on to say that even 
though offences may be committed within the jurisdiction of the Hudson's Bay 

*The qnestion of jurisdiction arose, and the Court was doubtful of its own powers, the Chief Justice 
remarking : ** Whether we have a right or not, I declare I am at a loss to decide, " and the jury were directed, 
in consequence, to find, in the event of the guUt of the prisoner being established, a special verdict in respect 
of the boundaries, to this effect : " We cannot see, from any evidence before us, what are the limits of 
Upper Canada." The trial resulted in a verdict of not guilty, and the question of the limits did not there- 
fore require to be pursued any further. 

fSee ante, p. 246, note. 

timp. Act,l-2 Geo. 4, cap. 66(1821). An Act for regulating the Fur Trade, and establishing % 
Criminal and Civil Jurisdiction within certain parts of North America. 
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Company's lands, that nevertheless they shall be triable under the Act of 1803 ; 
and it also deals with the fur trade. The recital there is not unimportant : 

" Whereas the competition in the fur trade between the Governor and Company of 
Adventurers of England trading into Hudson's Bay, and certain assbciations of persons, 
trading under the pame of * The North- West Company of Montreal/ has been found, for 
some years past, to be productive of great inconvenience and loss." 

and then it goes on to describe that, and the feuds that took place between them : 

" And whereas many breaches of the peace, and violence, extending to the loss of lives, 
and the destruction of considerable property, have continually occurred therein : And 
whereas, for remedy of such evils, it is expedient and necessary that some more effectual 
regulations should be established, for the apprehending, securing and bringing to justice 
all persons committing such offences," 

and so on. Then it recites the Act of 1803, and then the enacting clause is, that 

** It shall be lawful for His Majesty, his heirs or successors, to make grants, or give 
his Eoyal license, under the hand and seal of one of His Majesty's Principal Secretaries of 
State, to any body corporate, or company, or person, or persons, of or for the exclusive 
privilege of trading with the Indians in all such parts of North America as shall be 
specified in any such grants or licenses respectively, not being pait of the lands or terri- 
tories heretofore granted to the said Governor and Company of Adventurers of England 
trading to Hudson's Bay,* and not being part of any of His Majesty's provinces in North 
America^ or of any lands or territories belonging to the United States of America, and 
all such grants and licenses shall be good, valid and effectual," 

and so on. Then : 

" Provided always, and be it further enacted, that no such grant or license, made 
or given by His Majesty, his heirs or successors, of any such exclusive privileges of trading 
with the Indians in such parts of North America as aforesaid, shall be made or given for 
any longer period than twenty-one years, and no rent shall be required or demanded for 
or in respect of any such grant or license, or any privileges given thereby, under the pro- 
visions of this Act, for the first period of twenty-one years." 

And then there is something more, with reference to rents. Then the third 
section says : 

'* That from and after the passing of this Act, the Governor and Company of Adven- 
turers trading to Hudson's Bay, and every body corporate, and company, and person to 
whom every such grant or license shall be mads or given as aforesaid, shall respectively 
keep accurate registers of all persons in their employ in any part of North America, and 
shall, once in each year, return to His Majesty's Secretary of State accurate duplicates 
of such register, and shall also enter into such security as shall be required by His 
Majesty, for the due execution of all processes, criminal and civil, as well within the 
territories included in any such grant as within those granted by charter to the Governor 
and Company of Adventurers trading to Hudson's Bay, and for the producing or deliver- 
ing into safe custody, for purposes of trial, of all persons in their employ, or acting under 
their authority, who shall be charged with any criminal offence." 

Then it speaks of the convention between His Majesty and the United States, 
which does not appear to me to be important, and of the other Acts with regard 
to that, which were passed for the trial of offenders. The first Act, of 1803, j^ave 

♦ It is somewhat strange that whilst the Act thus provides for excepting the Iladsoii's Bay Company's 
territories from the proposed license, the license itnelf makes no such exception, and covers therefore as well 
the Company's a^ the Indian territories. Was this done with the object of curing the suggested 
invalidity of the Company's monopoly of trade under the charter ? 
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power to issue commissions, and under that Act one of the justices of the peace 
iw^as Lord Selkirk. That is, they had power to grant commissions, under, the Act 
of 1803, for the purpose of apprehending offenders, in order to permit of their 
trial under that Act in the courts of Canada, and under that Act Lord Selkirk, 
And all the principal men of the Hudson's Bay Company, were appointed magis- 
trates and justices of the peace. 

Now follows the license, at page 421, and it recites the Act which I have 
just partly read to your Lordships, and the powers of the Act. At page 422, 
line 22, it says : 

" And whereas the said Governor and Oompany of Adventurers of England trading 
into Hudson's Bay, and certain associations of persons, trading under the name of the 
North- West Oompany, of Montreal, have respectively extended the fur trade over many 
parts of North America which had not been before explored : And whereas the competition 
in the said trade has been found for some years past to be productive of great incon- 
venience and loss, not only to the said company and associations, but to the said trade in 
general, and also of great injury to the native Indians and of other persons our subjects : 
And whereas the said Governor and Company of Adventurers of England trading into 
Hudson's Bay, and William McGillivray, of Montreal, in the Province of Lower Canada, 
Esquire," — and so on, naming them — " have represented to us that they have entered 
into an agreement, on the 26th day of March last, for putting an end to the said com- 
petition, and carrying on the said trade for twenty-one years, commencing with the outfit 
of 1821, and ending with the returns of 1841, to be carried on in the name of the said 
Oovernor and Company exclusively ; And whereas the said Governor and Company and 
William McGillivray, Simon McGillivray and Edward Ellioe, have humbly besought us 
to make a grant, and give our Royal License to them jointly, of and for the exclusive 
privilege of trading with the Indians in North America, under the restrictions and upon 
the terms and conditions specified in the said recited Act, Now, know ye, that we^ being 
desirous of encouraging the said trade and remedying the evils which have arisen from 
the competition which has heretofore existed therein, do grant and give our Royal 
License, under the hand and seal of one of our Principal Secretaries of State, to the said 
Oovernor and Company, and William McGillivray, Simon* McGillivray and Edward 
EUice, for the exclusive privilege of trading with the Indians in all sucb parts of North 
America, to the northward and westward of the lands and territories belonging to the 
United States of America as shall not form part of any of our provinces in North 
America, or of any lands or territories belonging to the said United* States of America, 
or to any European government, state or power ; and we do by these presents give, grant 
and secure to the said Governor and Company, William McGUlivray, Simon McGillivray 
and Edward Ellice, jointly, the sole and exclusive privilege, for the full period of twenty- 
one years from the date of this our grant, of trading with the Indians in all such parts 
of North America as aforesaid." 

The Lord Chancellor.— What is it you relv upon there ? 

Mr. McCarthy. — I rely upon that as an adoption by Parliament and the 
Government, of the agreement putting an end to competition between the Hud- 
son's Bay Company and the North- West Company, who were the only persons 
disputing the right of the Hudson's Bay Company to the country which they 
claimed under their charter,* and a license is granted thereupon to the united 
bodies. 

*'Thin Btatdment, taken by itself, might prove mialeadini?. For the North- Weet Company, at the time 
referred to, was not what is ordinarily understood by tho term ** company " : on the contrary it embraced, 
in one stupendous asrgregation, the interests of aU the Britinh and French-Canadian traders, whether indivi- 
duals or corporations, (other than the Hudson's Bay Company,) who had been doing business in those 
regionti in succession to the old French explorers, many of whose posts they continued to keep. The Com- 
pany is desctibed in the Imperial Act of 1821, quoted in the text, as ** certain a^'sociations of persons, trading 
under the name of *The Morth-West Company of Montreal.'" It obtained a transfer of the King's Poets 
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The Lord Chancellor. — That is : 

<* For the exclusive privilege of trading with the Indians in all such parts of Nortb 
A.merica to the northward and westward of the lands and territories belonging to the 
United States of America as shall not form part of any of our provinces in Nortb 
America." 

How that tends to determine whether the particular part in dispute does or does 
ndt form part, I do not see. 

Mr. McCarthy. — It goes perhaps more to the other point, as to the rights of 
the Hudson's Bay Company. That was renewed in 1838, as your Lordships will 
find on the next page, 423, to the Hudson's Bay Company alone, for twenty-one 
years. 

Sir EoBERT Collier. — If that goes no further than this, it is not necessary 
to read it. 

Mr. McCarthy. — I am not going to read it. It is to the company, instead 
of to the company and others.* Then the covenant by the Hndaon's Bay 
Company to perform their part is on the following page. 

Now, my Lords, pausing here for a moment in the history of the Hudson's 
Bay Company, I come back to endeavor to answer the arguments advanced by 
my learned friend. Your Lordships being satisfied as to the legality of the 
Hudson's Bay Company's charter, as to which I have several authorities, and the 
recognition of the charter in Acts of Parliament and by the British Government^ 
in one case even in a treaty between them and the United States — 

Sir Robert Collier. — You may assume that for the purpose of the argu- 
ment. 

Mr. McCarthy. — Then, the only point that it appears to me I have to 
answer is this, up to this stage ; and that is the contention advanced by my 
learned friend, Mr. Mowat, and repeated by the learned counsel who followed him, 
that the trespassing, as we call it— the going upon this intermediate country, from 
Fort William westward, i)y the Frencn, from I7l9f upwards — had the efiecfc 
of limiting and« contracting what otherwise would be the measure of the lands 
granted to the Hudson's Bay Company. I deny, as a proposition of law, that 
that would be the proper conclusion to draw. There was the grant, in 1670, which, 
for the purpose of the British territory, so far as the Crown of Great Britain and 
the subjects of Great Britain are concerned, is, of its own strength, sufficient to 
grant all that is therein contained.^ Although it may not have been of binding 

from the Crown, and with them, access to Hudson's Bay. Its operations extended from the Atlantic coast 
of Labrador to the Pacific Ocean and the confines of Alaska ; from the United States boundary to the 
Arctic. Its ramifications covered the whole territory, and its settled posts numbered three times as many 
as those of the Hudson's Bay Company. (See post^ p. 292.] The '* disputini? the right of the Hudson's Bay 
Company to the country," by the North-West Company, is therefore to be taken as a disputing it by every 
interoet outside the Hudson's Bay Company itself. The British Government also disputed it by disapprov- 
ing the exclusive pretensions, unless th^ were established before the leffal tribunals. (See anU^ p. 161, and 
p. 162, note.) The people of the Ked River disputed it, and urged their views upon the Imperial authori- 
ties. The Province of Canada disputed it and was largely instrumental in inducing the final and permanent 
settlement of the whole question. 

* But it is recited that the company had " acquired to themselves all the rights and interests " of the 
gentlemen who represented the North- West C3mpany. See extracts ante, p. 66, note* ; and see p. 241, 
notef. In reality, the representatives of the two companies amalgamated, and agreed to carry on the joint 
business in the name of the Hudson's Bay Company alone. 

fThe French traders were in the region of the North-West as early as fifty yean before this date. 
(Joint App.,46S-l, 566.) 

^Ontario shewed that the French, from their first occupation of Canadik claimed and treated the 
regions of Hudson's Bav as comprehended within its limits ; and occupied and utilised them in the only 
way and to the extent that such sparsely inhabited and inhospitable regions were susceptible of being 
occupied or utilized— that is bv vi<ating the native Indians in their haunts, and drawing them, with their 
furs, for purposes of trade, to the marts of the St. Lawrence, or the posts eetablibhed at or near— or even 
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elBcacy as far as foreign powers are concerned, for the purposes of the subjects 
of Great Britain it is of binding effect, and therefore, when the Act of 1774 
speaks of going to the territories granted to the Hudson s Bay Company^— 

Sir MoNTAGQE Smith. — The way the argument was put is this, that it does 
not limit the grant, but the grant itself puts that as a limit — countries not pos- 
sessed by the subjects of a foreign power. It is not put as a limitation of the 
grant, but as a part of the exception in the grant itself. 

Mr. McCarthy. — That is not the way I understood my learned friend's 
argument. The way I understood it was this — assuming for the sake of the 
argument that it does take in all the territory claimed by the Hudson's Bay 
Company, nevertheless, my learned friend argued, if we find the Hudson's Bay 
Company had occupied only two hundred miles from the shore and that French 
people had come up to that two hundred miles from the shore, that circumstance 
had changed and limited the grant. I say that that is not a good argument in 
law, because the charter, if it does — and I am assuming now for this part of the 
argument that it does — grant to the heights of land surrounding Hudson's Bay, 
is a good charter (no matter whether it is good as to foreigners or not) as lo 
British subjects,* and when afterwards, in 1774, the Parliament, which had again 
and again referred to the Hudson's Bay Company, and on one occasion had ex- 
pressly ratified the charter, speaks of the grant in this way, the Province of 
Quebec being limited on the north by the lanc^ granted to the Hudson's Bay- 
adventurers, I should submit that nothing that happened between the French 
ajid the Hudson's Bay people could limit or affect the grant. 

The Lord Chancellor. — Is your proposition that if it was ever so clear 
that French Canada had included the loctbs in quo, and had been recognized as 
having done so by the British Crown, and the British Crown accepted it as part 
of the cession of French Canada, yet because you would argue from the charter 
given by Charles II. to. the Hudson's Bay Company that it included the rivers up 
to their sources, therefore we are not to regard the boundary mentioned in the 
Quebec Act according to the facts, but according to the theory ? 

Mr. McCarthy. — Yes, my argument goes that far, on two grounds, first, as a 
matter of law, and secondly as a matter of fact. 

The Lord Chancellor. — It cannot be a matter of law. 

Mr. McCarthy. — I mean a matter of law in this sense — if we find a grant 
in 1670 defining certain limits. 

The Lord Chancellor. — It does not. 

Sir Montagqe Smith. — " Not already actually possessed " by other people — 
then if in fact it was actually possessed. 

beyond—the height of land ; and made a disposition of them by charter— to the Company of the Hnndred 
Anociates— as early as 1627, that is 43 years before the granting of the Hudson's Bay Company's charter, 
and even earlier than this, by a similar charter, to the De (Jaens ; and, moreover, made public assertions of her 
title from time to time, and made public acts of possession, in the presence and with the assent of the Indian 
natives; that France was, thus, not onl^ constructively, but actually, in possession, and these territories, 
therefore, in the position of exception provided for by the Charter of King Oharle?, namely, ''already actually 
possessed by or granted to any of our subjects or possessed by the subjects of any other Christian Prince 
or State." The Hudson's Bay Company both exceeded the powers purported to be conveyed by their own 
charter, and usurped the rights, of France, by trespass on the French territory and the erection of some 
isolated posts on its remotest confines. These the French, in consistent maintenance of their established 
rights, moved against, and captured or destroyed. In strictness, then, the territorial grant was ah initio of 
non-effect, as having no subject matter to operate on. 

^Ontario shewed that the charter did not at all purport to grant to the heights of land ; and claimed 
that if the territorial grant was not void for uncertainty, or of non-effect for want of subject matter, or had 
not wholly lapsed as a consequence of the French successes and acquisitions conserved to them by the 
Treaties of Neutrality and of Ryswick, and the loss to the Company thereby of all rights of postliminy, 
it at all events was limited by the de faeto possession of France and the other incidents of the French 
> title ; and see ante, pp. 190, note f, 235, note*. The theory that the grant extended to the heights of land 
was propounded for the first time in Lord Selkirk's time, 1811-1814. See ante, p. 191, note^. 
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Mr. McCarthy. — It was not, at that tiraa 

Sir Montagu K Smith. — 1 do not say it was, but if you find it was actually 
possessed, then the fact is doubtful. 

The Lord Chancellor. — If you find that for years afterwards it was 
recognized as a French possession, and so treated by the British Crown, would 
not legal principles justify the presumption that it was a French possession ? 

Mr. McCarthy. — No, my Lord, I submit not, and I will tell you my reasons 
for it. The grant at that time was of all that territory. I am assuming now, as 
I must assume something ior the sake of the argument, the limitation to which 
your Lordship has just referred, the grant was a grant of all the territory 
drained into Hudson's Bay. Then, what is the meaning of the grant in 1670, the 
day it was signed and sealed ? It says,all that territory except such as was then in 
the possession of any other Christian power — not such as might a hundred yea'^ 
after pass into the possession of any other Christian power.* 

The Lord Chancellor. — Do not the courts of law draw such inferences, 
even when individual minds are satisfied that the fact was otherwise ? Has it 
not been the practice for courts of law to draw, from a hundred years* or very 
long possession, an inference of earlier possession, even when the probability of 
fact was not so ? 

Mr. McCarthy. — Yes. I am endeavouring to shorten my argument as much 
as I can; but, as a matter of f%ct, this is perfectly plain, and I will go on and 
prove it if your Lordships .doubt it — that in 1670 the French were not in posses- 
sion of an inch of that territory.f 

The Lord Chancellor. — You cannot prove a negative. 

Mr. McCarthy. — I can only prove it historically. I think there wtis no 
pretence that they had penetrated there at that date, or gone beyond the limits 
of the St. Lawrence watershed at that date. 

The Lord Chancellor. — No facts that I am awaj-e of are *in any way 
proved which exclude the legal presumption from long possession. 

Mr. McCarthy. — Unless the definite proof of when that possession com- 
menced. 

The Lord Chancellor. — There is no such proof. 

Mr. McCarthy.— With all deference to your Lordship, I think there is. 

The Lord CHANCELLOR.^But you deny the fact of possession altogether. 

Mr. McCarthy. — Yes, my Lord, I say there is no proof that there was any 
possession of any country which was not drained by a part of the St. Lawrence, 
prior to 1670.+ I start with that. Now, if it be necessary, I will go back and 
prove that to your Lordships, so fer as we can trace it from the historical docu- 
ments which are left to us. What were the French pretensions ? The French 
pretension was, that they had discovered Hudson's Bay, and by virtue of that 
discovery they claimed that they had a better right than the English. The 
English said that they had discovered it, and I assumed on Thursday, and I 
think it was an expedient and a fair and proper assumption, that the English 
were right in that view. But whether they are right or wrong, the English un- 

* The English charters of the American colonies, ranging in date from 1609 to 1732, purported to grant 
tracts extending across the continent to the Pacific, and in breadth from the 30th to the 48th degree, yet 
this did not deter the French from continuing, without protest, the settlement of the valley of the St. Law- 
rence, nor from taking p ^ssessiou of the valley of the Mississippi ; nor did Great Britain, on the settlement 
of 1768, put forward these charters as an objection to the retention by France of the country beyond the 
Mississippi. 

t This is a misapprehension. See arUCj p. 200, note * ; post, p. 263, note*. 

t See ante, p 200, note* ; post, p. 263, note*. 

252 

• Digitized by VjOOQIC 



PRIORITY OF THE FRENCH OCCUPATION OF THE REGIONS OF HUDSON'S BAY. 



doubtedly first took possession of it under their discovery,* and then it is a 
question of law to what extent of territory that gives the English a right, inter- 
nationally speaking, as between them and the French, by virtue of their prior 
discovery and their after occupation.^ That question of law I propose to discuss 
still later on. As I understand the result of the authorities — speaking in that 
sense of the recognized rules which govern all the treaties dealing with this part 
of the North American continent, and I submit they must be accepted as the 
international law on the subject — it is this, that the discovery of a coast line, and 
the occupation of that coast line, give to the discoverer an entire right to all the 
territory that is drained there. Now, the American ministers put forward a 
much wider claim. They put forward this claim. They said that the disco veiy 
of the mouth of a river gave to the discoverer and occupier of that river, or of 
the mouth of that stream, a right to all the territory that was drained by the 
stream, and that is discussed in Dr. Phillimore*s work, and afterwards in Sir 
Travers Twiss's, and settled now on this basis: that the American view put 
forward by Mr. Gallatin was too broad — that merely the discovery of the mouth 
of a river did not give a right to all the territory which it drained ; but that the 
discovery of the coast line, and the occupation, of course, in either case, did give to 
that discoverer and occupier a right, internationally speaking, to all the country 
that was drained into the coast line. 

Sir Robert Collier. — You must not assume that to be so. 

The Lord Chancellor. — If Sir Travers Twiss said so — it cannot be taken 
to be the law. 

Lord Aberdare. — You must shew that the occupation followed on ther 
discovery. 

Mr. McCarthy. — Of course, my Lord, that would be so. 

Lord Aberdare. — I suppose the first occupation was under the charter. 

Mr. McCarthy. — Yes. 

Lord Aberdare. — And the discovery was in 1610. 

Mr. McCarthy. — Yes, that is also dealt with. If the discovery is not fol- 
lowed by the occupation, and anybody else intervenes, then it is also a question 
of whether there has been an abandonment. 

Lord Aberdare. — Yes, the French claim to have intervened. 

Mr. McCarthy. — Yes, but as a fact they did not. There is no pretension 
that they had gone into Hudson's Bay until after the Hudson's Bay people had 
been there. J The Hudson's Bay people went into Hudson's Bay first in 1667. 

* This was denied by the French, and on the part of Ontario. As to the early possession of the French, 
see anUf p. 200, note * ; appendix B, hereto. From the time of Cabot, up to 1616, the date of Baffin's and 
Bylot*8 voyage, many English ships visited the Bay or vicinity, with various objects, chiefly in search of a 
north-west {iassage, but these voya<?es were followed by no sort of possession. The next voyage, after an^ 
interval of sixteen years, was that of Captain Fox, in 1631, at a time when the whole of Canada, including 
the Bay, was in the occupation of England by Kirk's conquest of 1629. From 1631 there was no other 
English visit to the Bay until 1668. when Gillam was conducted thither by the two renegrade Frenchmen, 
Radisson and Des Grosselliers. There was thus a complete abandonment for a period of thirty-six years, 
as if out of regard to the terms of tne Treaty of St. Germain en Lave, 1632, when England restored Canada 
to France ; and in the meantime the French were in possession of tne country and of the Indian trade. (See 
the same note.) Gillam's voyage was followed by the incorporation of the Hudson's Bay Company, in 
1670, and by the erection of posts at the mouths of some of the rivers on the margin of the Bay. 
These the French looked upon as encroachments upon their territory of Canada, and they moved against 
them, as soon as might be, by sea and land, and either captured or destroyed them. The French had 
erected posts on the self- same rivers, within-land, antecedently in each oase^ with one exception, to those of 
the company, and had so an actual, and not merely a constructive, prior possession. The exception wasw 
Churchill, on the river of that name, built in 1688, but captured by the French the year following'^ 
(Appendix B, hereto.) 



note' 
note 



tThere was, on the part of the English, neither effectual prior discovery nor occupation. See supra 

4:Coun8el overlooks the evidence establishing the contrary state of facte. See antc^ pp. 189, note X% 200 
1 1 ; supra^ note * ; appendix B, hereto. *• 
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Then they came back and got their charter. A man of the name of Zachariah 
Gillam was sent from Bristol on behalf of the Hudson's Bay adventurers, and 
took possession, and then came back and represented it to the King and fifot the 
charter. 

Lord Aberdare. — What was the earliest date of the claim of the French ? 

Mr. McCarthy. — They pretend that a man of the name of Bourdon — 

Lord Aberdajie. — The attoraey-general ? 

Mr. McCarthy. — Yes, Bourdon, the attorney-general of Canada. They 
pretend that he went there, and took possession in 1656. 

The Lord Chancellor. — I see that various forts are said to have been built 
in 1684. 

Mr. McCarthy. — Yes, my Lord, that we deny, and on the evidence, if it 
becomes necessary to go into the evidence, I shall be able to satisfy your Lordship 
that Bourdon did not go there. Bourdon was despatched from Quebec and 
directed to go there, and he is said to have gone there in 1656 ; but as a matter 
of fact it appears that he started and went a distance, but did not succeed in 
getting there on account of the difficulties, and then returned.* Then, in 1667 
the Hudson's Bay people are there, and they continue in occupation until 1672, 
and in 1672 Father Albanel is s^t out from Quebec, and he goes through the 
form of putting up a pole and putting up the French arms, and takes possession 
in the name of the King of France, doing it all secretly .f But in 1673, tne French 
Governor at Quebec corresponded on friendly terms with the Governor of Hud- 
son's Bay, and it has always been put forward as another claim that the French 
in the first place acquiesced in the possession of the Hudson's Bay Company.J 
But from that time to 1682 or 1683, the French were conspiring to drive out Uie 
Hudson's Bay adventurers, and in 1686 they sent out a military expedition, and 
did drive them out, and took possession of their forts — or six of seven forts — which 
they had erected. Your Lordships have heard the history of that which followed, 
in the subsequent treaties. 

Now, the proposition of international law I will state, and I do not think 
anything can be found to the contrary, and I submit it is in accordance with 
reason and law. If this continued, how was the country settled ? The English 
settled on the Atlantic coast ; they claimed, as the map shews, that that settle- 
ment gave them a right as far as the Pacific Ocean. They, claimed that Virginia 
stretched to the Pacific Ocean. The English claim was wider than the French, 
because the French claimed the watershed of the system up to the height of land.§ 
If your Lordships remember — and I will give the reference to it — when La Salle 

* No fact of history seemB better established than that of Bourdon's v(mge to the Bay. It was auth- 
orized by an arret of the Sovereign Council of New France, and its fulfilment proven by entry in the 
Register of the Council, aod testified to by (Governors De Calli^res and De Denonville. (Joins App., 625, 
628). Moreover, the same fact appears by the Transactions ot the Commissioners under the Treaty of 
Neutrality. (Joint App., 466, 477). 

t Not secretly. The Intendant T^alon, reporting to the King, 2nd November, 1671, says: "Three 
months ago I despatched, with Father Albanel, a Jesuit, the Sieur de St. Simon, a young Canadian gen> 
tleman recently honoured by His Majesty with that title. They are to penetrate as far as Hudson's Bay. 
... As those countrieb have beea long ago [aneiennemcnt) originally discovered by the French^ I have 
commissioned the said Sieur de St. Simon to take renewed possession in His Majesty's name, with orders 
to set up the escutcheon of Erance, with which he is entrusted, and to draw up a proces verbal in the form 
I have furnished him." The proces verbal shews that the taking of possession was in presence and with 
the consent of the chiefs of the Indian nations. The instrument was witnessed by Albanel and St. Simon, 
and by Sebastian Provero, the notary, ** and the chiefs of each Indian nation, to the number of eleven, 
made their hieroglyphical marks." (Joint App. 620 ; Ontario App. 6.) 

t There is no evidence whatever in support of this contention. See ante, pp. 190, note Z* 263, note * ; 
appendix B, hereto. 

§Tbe French claimed northward to the Arctic Circle, or the Polar Sea, and westward indefinitely, or to 
La Mer de TOiiest, or La Mer du Sud. And, as to the English claim, see ante, pp. 252, note , 25S, 
notes * and f. 
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discovered the Mississippi,* he came from the north. He started from Quebec 
and came down by the Wisconsin, and penetrated down the Mississippi to the 
mouth, and it was not until he got to the mouth of the Mississippi that he claimed 
to be the discoverer. Then he erected a pole, and made a proclamation in the 
name of the King of France that the whole of the territory drained into the 
Mississippi was taken possession of in the name of the Crown of France. Now, 
everything in these matters relating to the continent was trejited on that basis, 
And the only dispute was, as between the American minister setting up that the 
mere discovery of a river gave a right to the watershed of a river, and the other 
^laim, contended for by the British minister and the Spanish minister, that that 
was not so unless there was a discovery of the coast line as well. 

The Lord Chancellor. — There seems to be about as much foundation for 
the one idea as for the other. If you say, that because you take possession of 
a few miles of the coast of Africa, you take possession of all the country which is 
drained by a river which goes three thousand miles, it is so absurd that I cannot 
<»onceive it to be laid down by any writer on international law. However, it has 
very little bearing upon this question. 

Sir Robert Collier. — Whether it is so or not is of very little consequence. 

The Lord President. — What do you conceive to be the bearing of all this ? 

Mr. McCarthy. — The bearing of all this is that the charter did give to the 
Hudson's Bay certain definite limits. If it did not give to Hudson's Bay certain 
definite limits, the charter was void for uncertainty. Now what were those 
limits ? 

Sir Robert Collier. — Then we go back to the charter. 

Mr. McCarthy. — I am speaking about that charter, under which was the 
only possession that the English had in all this north country. The Hudson's 
Bay Company represented the Crown of England, and the charter purported to 
give them all the lands which drained into the Bay.f Now, either it was void 
for uncertainty, and a piece of waste paper — ^and T am not required to admit that 
— or it did give to the Hudson's Bay Company certain definite limits. Where 
sxe those definite limits ? Can my learned friends on the other side suggest any 
definite limits to the Hudson's Bay grant ? 

Sir Robert Collier. — I thought you were trying to suggest some title that 
they had, independently of the charter; 

Mr. McCarthy. — No, my Lord. 

Sir Robert Collier. — Then we come back to the charter, and we have 
heard your views on that subject. 

Lord Aberdare. — Would you argue that although the French may have 
possessed themselves of the portion of the territory draining into Hudson's Bay 
most disi)ant from Hudson's Bay, and held possession of it for a considerable 
time, that claim of the company would have availed as against England itself 
when it once became possessed of Canada ? 

Mr. McCarthy. — Precisely. 

Lord Aberdare. — You argue that even although the evidence shewed, for 
instance— just as an example — that a portion of this territory awarded by the 

*The Jesuit Father Marquette, and Louis Joliet, commissioned by the Governor of Canada, were the first, 
and joint discovererd of the Mississippi, which they reached from Green Bay, by the Fox River and the Wis- 
consin, and explored from the Wisconsin to the Arkansas. This wa^ in 1672. La Salle did not reach the 
river until several years later, and then by the Illinois ; and he traversed it to its mouth. (Joint App., 
683, 644). Nicolet, in the service of the fur-trading Company of the H[undred Associates, was in the regrion 
between Green Bay and the Mississippi as early as 1638-4, and within easy distance of the river ; but it 
is not yet clear in evidence that he aotnaUy reached it. 

fThe charter contains no such words. And their Lordships had already decided that this theory pot 
forward by counsel was not maintainable. 
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arbitrators within the watershed towards Hudson's Bay, had been occupied bjr 
the French, that occupation for fifty, eighty or a hundred years, would not avail 
against the claim of the Hudson's Bay Company ? 

Mr. McCarthy. — ^Yes, my Lord, that is my proposition. 

The Lord Chancellor. — It is really a proposition which, if it is anything^ 
is the most extraordinary imaginable. The French got access to this country^ 
which is drained at a certain point by the St. Lawrence, they push Jbheir settle- 
ments into the interior, and do not meet there with any other settlements of any 
other nation whatever. According to your argument, they might organize these 
settlements in the most civilized way, and build towns and villages, and cultivate 
the land, but because King Charles IL had granted, a hundred or fifty years before, 
a charter to some of his subjects, which in the terms of it, as you say, construed 
upon certain principles, would include part of the territory which the French 
had so settled, therefore, internationally, the adventurers, the grantees of Charles 
IL, have a right to turn out the French settlers ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — It is perfectly absurd. 

Mr. McCarthy. — May I put it in this way ? Assuming, for the moment, that 
it is part of Hudson's Bay, and supposing that the Crown of England had sent 
there directly, not by the Merchants Adventurers, but directly taken possession 
of this coast line on the Hudson's Bay ? 

The Lord Chancellor. — That is exactly the same thing. 

Mr. McCarthy. — Then assuming that the French gjot into possession of the 
sources or the head waters of the rivers, not by their consent or acquiescence ? 

The Lord Chancellor. — Assume that they push their settlements back 
from the point at which they had bona fide settled. 

Mr. McCarthy. — Yes, my Lord ; then, I say, the French claims would not 
have availed. That is what has been denied in all these matters. 

The Lord Chancellor. — Even though acquiesced in ? 

Mr. McCarthy. — Of course that is a different thing. If it is acquiesced in, 
that would be equivalent to abandonment, and there is no pretence of any acqui- 
escence at all. 

Sir Robert Collier. — iTou mean by the Crown ? 

Mr. McCarthy. — Yes. 

The Lord President. — I understand that you admit that the boundaries 
mentioned in the Quebec Act as the boundaries of Canada are conclusive for our 
purpose ? 

Mr. McCarthy. — Yes, my Lord. 

The Lord Chancellor. — And that what we have to do is to ascertain what 
those boundaries mean ? 

Mr. McCarthy. — Yes, my Lord. 

The Lord Chancellor. — You go on to say that the boundary of the Hud- 
son's Bay is to be obtained by theory and not by fact ? 

Mr. McCarthy. — By both together. I am putting forward the theory first, 
and I come now to the fact. I say that even assuming what my friend said to 
be the fact — and your Lordship exaggerated the argument in order to put it to 
the test — there is no pretence that there was any settlement. 

Lord Aberdare. — That is the question of fact ? 

Mr. McCarthy. — Yes, my Lord. In the way that the Lord Chancellor put 
it, it was put as if the French had built cities and towns. 

The Lord Chancellor. — That was to try the principle. 
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Mr. McCarthy. — I understand that, my Lord ; but all that they did was to 
go and take possession of forts against the will of the Hudson's Bay Company, 
and against the will of the Crown of England.** 

LoTd Aberdare. — When they first put up these forts, the Hudson's Bay 
people were so remote and distant from them that they could not have known 
what they were doin^. 

Mr. McCarthy. — I think they soon became alive to it. 

Lord Aberdare. — They probably could have made very little progress for a 
long time towards the interior, and you do not suppose that in the early time 
when these forts were placed by the French along the immediate northern line 
of the height of land, the Hudson's Bay Company would have known anything 
about it. 

Mr. McCarthy. — No. I think, my Lord, they were ephemeral. They were 
not put there permanently.-f- The first fort is spoken of in 1719.J That was, 
no doubt, immediately abandoned ; it was not a permanent fort ; it was not 
occupation by the King. The King said to certain gentlemen and adventurers — 
but 1 had better give your Lordships the evidence on that point. 

Lord Aberdare. — The first French forts seem to have been built in 1684.§ 

Mr. McCarthy. — There is no evidence of that. The first evidence which 
has been cited from the Appendix — because the statements on the map were not 
accepted|| — the first evidence that we have of the occupation consists of the build- 
ing of a tort by a man of the name of La Noiie. IT 

The Lord Presidenf. — Do I understand you to hold that the words of the 
charter, "Not now actually possessed by the subjects of any other Christian 
Prince or State," had no effect ? 

Mr. McCarthy. — Practically.** 

The Lord President.— -I mean from the state of facts existing ? 

Mr. McCarthy. — Yes, my Lord. 

Sir Montague Smith. — If you find that there was a subsequent time, 
although a very distant time, when they had occupied ? I do not say that the 
evidence proves it, but supposing they had? 

The Lord President. — The words are, " not now actually possessed." 

Sir Montague Smith. — But supposing you find that for a long distance of 
time they had it, and that they were in Canada at an early period, you would 
infer, in the absence of all evidence, that they were putting their forts where 
they had a right to put them ? 

Mr. McCarthy.— There is evidence that the occupation of Canada was 
limited to what was properly Canada, that is to say the watershed ot the St. 
Lawrence, ft 

*0d the contrary, the French, besides capturing the forts of the Hudson's Bay Company, had them- 
selves erected— some before and others after that event—a number of forts beyond the height of land. See 
ante, p. 200, note* ; appendix B, hereto. 

tThe evidence does not sustain this statement of counsel, but, on the contrary, establishes that the 
French remained in occupation of the forts in question until the cession of Canada, and thac such occupa- 
tion, if not by the King in person— as of course it could not be— was by his representatives, and by direct 
authority as well of the King as of the Governor of Canada. 

tThe fort here referred to is doubtless that which La Noiie was commissioned to build, on Rainy Lake, 
in 1717, and which wa« rebuilt by Verendrye in 1731. But as to its being the first fort beyond the height 
of land, the evidence to the contrary is simply overwhelming. See anU, p. 20O, note * ; appendix B, hereto. 

§The first built north of the height of land was in 1661, severid others in 1673, and a number subse- 
quently. Ibid, 

II The map was a reflex of, and the statements thereon in strict accordance with, the facts in evidence. 

ITThis is a total misapprehension'of the facts. See arUe, p. 200, note * ; appendix B, hereto. 

**See ante, p, 250, note t» 

ttSee the conclusive evidence to the contrary ante, p. 200, note * ; appendix B, hereto. 
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Sir Montague Smith. — But supposing they had put their posts or forts 
further — beyond the watershed ? . 

Sir Robert Collier. — The company did not think of going to the south, to 
the extent to which you put their boundary ; they were quite satisfied, in 1700, 
to take a boundary different from the boundary of the watershed. This conten- 
tion, that they were entitled to all the lands of rivers flowing into Hudson^s Bay, 
never occurred to them.* 

Mr. McCarthy. — For the purpose of my argument, the 49th parallel is as 
good as the height of land. I do not suppose my friend would like to accept for 
Ontario the 49th parallel. 

Lord Aberdare.— Because that goes through a part of admitted Ontario. 

Sir Robert Collier. — They give up the watershed of this land. They did 
not claim that. There are a number of rivers which drain into James' Bay, which, 
according to their own shewing, on the system of the boundary being the water- 
shed, they ought to have claimed. 

Mr. McCarthy. — The only evidence that I have, and which has been referred 
to about the French possession is this — perhaps we had better have the facts first, 
and discuss the law afterwards. Your Lordships will find it at page 640 of the 
Joint Appendix,* and it is not unimportant to observe in reading this, that the 
French were not intending to take possession of this country, but were intending 
to find stepping-stones to get to the Western Sea.f All these they called, as your 
Lordships will remember. Post of the Western Sea 

Lord Aberdare. — That would accord with the intention of keeping all the 
land that lay between Canada and the sea. 

Mr. McCarthy. — No, my Lord, as 1 understand they had to get stepping- 
stones or resting places on their journey. I think that will appear. They started 
at Fort William, and got to another point, and so on ; and not only that, but the 
French Government said, you must pay your expenses by the fur trade that you 
get in your journey. That is the way it was. 

Lord Aberdare. — When did this expenditure begin ? 

Mr. McCarthy.— In 1717. 

Lord Aberdare. — Then that observation would not apply to forts built 
l>efore 1717 ? 

Mr. McCarthy. — There are no forts except those in the neighbourhood of 
Hudson's Bay, which were given up by the Treaty of Utrecht. They were given 
up.J 

Sir Montague Smith. — That may be so, but then they existed. I do not 
see what is the eflect of it 

Lord Aberdare. — These forts given up by the Treaty of Utrecht were gen- 
erally along the coast. 

Mr. McCarthy. — There were no others. § 

* Conseil de Marine, 7th December, 1717, as to M. de Vandreuil having been authorized to establisk 
three posts at Kaministiquoya, Rainy Lake, and Lake Winnipeg, respectively. 

fThat sea was the ultimate goal, and the limit they had set to their territorial dominion ; but the evi> 
dence is clear that their settled possession kept pace with the actual exploration, and embraced, at the 
period of the capitulation, the whole Winnipeg basin, guarded by a chain of forts stretching from lUiny 
Lake to the source of the Saskatchewan [anU^ pp. 94, note^ 143-4, 187, notes t and X, potty p. 262, note t)- The 
further and full realization of their hoi^es was left to their Brito- Franco- Canadian successors, who, taking 
up the work where the French officers had stopped, pushed the trade, and the forts, beyond the Mountains, 
reached the Sea, and secured that section of the Pacific slope to the British—now the heir of the French — 
dominion. (Joint Appendix, 177-8, 186-7 ; Ontario Appendix, 55-6). 

t Only those on the shores of the Bay were given up. The French retained their interior posts, whether 
to the north of the height of land or in the North- West, until the cession of Canada, and their trading 
operations extended at some points even to the shores of the Bay. See appendix B, hereto. 

§ There were many others. See ante, p. 200, note * ; and appendix B, hereto. 
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Lord Aberdare. — I find on this map a fort to the north of Lake Alemepigon. 

Mr. McCarthy. — That is south of the height of land. 

Lord Aberdare. — That is in French Canada. 

Mr. McCarthy. — There is no tort that I can find in the evidence, and I can 
only speak of that ; and my friends on the other side have not given any evidence 
of a fort until this one I am speaking of in 1717.* 

Mr. ScOBLE. — I call your Lordships' attention to the foundation of Fort 
Lamaune, which is in this despatch of the Sieur Du L'Hut, at page 624 of the 
Joint Appendix, f 

Lord Aberdare. — That is the one which I was mentioning before, near Lake 
St. Joseph. That is the exception, 

Mr. McCarthy. — If so, when was it erected ? May I go back to see what 
the evidence is about it ? 

The Lord Chancellor. — It is extremely important in connection with this 
present controversy, if it is the fact that there was at that time a fort on the 
«astenk angle of Lake St. Joseph constructed by the French. 

Mr. ScOBLE. — It is mentioned in the last paragraph on page 624, in the para- 
graph which begins, " It remains for me." He says : 

'* The Klistinos, the A&senepolacs " aad so on, '* which comprises all the nations 
which are to the west of the Northern Sea, have promised to be next spring at the fort 
which I have constructed near the River a la Maune, at the bottom of Lake Alemepigon, 
and next summer I will construct one in the country of the Klistinos, which will be an 
^fiectual barrier " 

Mr. McCarthy. — The beginning of Lake Alemepigon is in Ontario, not in the 
disputed territory. 

Lord Aberdare. — Where is that Fort A la Maune ? 

Mr. SboBLE. — Your Lordship will find it shewn on the map, neai* Lake St. 
Joseph. Your Lordship will find it at page 624 of the Joint Appendix, in the 
paragraph which begins. " It remains for me." 

Mr. McCarthy. — 

"The Klistinos, the Assendpolacs, the people from the Sapini^re, the Openens 
Dachiling, the Oatoubouhys and Tabitibis, which comprises all the nations which are to 
the west of the JSorthern Sea, have promised to be next spring at the fort which I have 
constructed nea^ the Eiver d la Maune, at the bottom of Lake Alem«'pigon, and next 
summer I will construct one in the country of the Klistinos, which will be an effectual 
barrier." 

Mr. ScoBLE. — Your Lordship wiU find it shewn on the map, near the Lake 
of St. Joseph. 

Mr. McCarthy. — This is not evidence of that : " Have promised to be, next 
spring, at the fort which I have constructed near the River & la Maune, at the 
bottom of Lake Alemepigon.** Well the whole of Lake Alemepigon is south of the 
height of laud. I object to putting anything down when there is no evidence 
in support of any such forts. 

Lord Aberdare. — Where is the River & la Maune ? 

Mr. McCarthy. — There is no such river. There may have been a river so 
called at the date. The list of forts did not include any fort north of ihe height 
offland, except the one I was about to mention. 

* There was before their Lordships ample eyidence to the contrary. See anU, p. 200^ note * ; appendix 
B, hereto. 

tThe Sieur Da L*flut to Governor de la Barre, 10th September, 1684. 
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Sir Montagu R Smith, — Where is the list of forts given ? 

Mr. McCarthy. — At page 603, Joint Appendix,* My friends talk of Fort 
St. Joseph,-f- but Fort St. Joseph is on the River St. Clair — quite a different 
place altogether. We can make that clear 'to your Lordships, although my 
friends deny it. That fort is on the River St. Clair, near Detroit. There is 
another called St. Joseph at the head of the waters of the Wabash, at a different 
place, but there is no Fort St. Joseph on Lake St. Joseph, nor does the place my 
friend refers to speak of a fort, except near the river at the bottom of Lake 
Alemepigou. 

Lord Aberdare. — It says it is on this River a la Maune. We have not 
been supplied with any evidence that this fort, near Lake St. Joseph, really 
existed. 

Mr. McCarthy. — No, my Lord, except the statement that it is at the bottom 
of this Lake Alemepigon. I perfectly understand that they had forts there, and 
I do not attempt to investigate it, because I am confining my attention to forta 
within the height of land, and not outside the height ot land. ^ 

The Lord Chancellor. — And you say that of these forts marked 1684 on 
the map, there is no evidence. 

Mr. McCarthy. — Oh, yes, my Lord, you will find on their map, they have 
marked these on the south of Lake Nepigon. They have Fort Alemepigon, built 
at that very time, put on their own map, between Lake Alemepigon and Laka 
Superior. 

Mr. MowAT. — But there is Fort Lamaune. 

Mr. McCarthy — Where is that 1 

Mr. MowAT. — On Lake St. Joseph — the supposed site, as indicated on the 
map. 

Mr. McCarthy. — So vou say, but where is the evidence of it ? 

Lord Aberdare. — Where is the evidence of it, other than what is written 
on that map ? 

Mr. Mow AT. — There is the Sieur Du UHut's despatch ; as to anything further, 
I will have it looked up. 

Mr. McCarthy. — Our attention was not drawn to it in my learned friend's 
opening, nor was there anything to indicate that ; and it is very important that 
we should know about it, if there is any evidence of it. 

The Lord Chancellor. — Very well, then, you say we are to discharge from 
our mind everything relating to that. 

Mr. McCarthy. — Yes, my Lord. We rely on the evidence here in the Joint 
Appendix, which we have agreed to be evidence for what it is worth. 

^ The list here referred to is Governor Pownall's, of 1756, and is only a partial list, and very incomplete^ 

t No f>uch reference had been made to Fort St. Joseph. The one referred to in the list is that on th» 
river cf the same name, which falls into Lake Michigan (south-easterly shore). This fort, and Fort St. 
Joseph on the St. Claire, are set down on the Ontario map. The same map has the inscription at the foot 
of Jbake St. Joseph, near the River Savanne: |* Supposed site of Fort Lamaune, built by DuL'Hut, before 
1084." Id preparing the dtaft of the map, this site was selected as the one, under all the circumstances^ 
best anBweriog the description, but the element of uncertainty was indicated by the words **Supposea 
Bite." The object Du L'Hut had in view— to prevent the upland savages from descending to Hudson*a 
Bay ; the absence on all the maps, ancient and modem, of any river so named falling into Lake Nepigon, 
whoBe geography was perfectly well known to the French from a period long anterior to 1684 ; the fact 
that Lake Nepigon was the channel through which the French reached their most northerly posts, and 
that the Savanne might not inaptly be referred to as at the foot, the French expression here rendered "at 
the bottom of " not necessarily meaning any point on the shore, but rather a locality at or beyond the 
sources of ; the actual existence, at this period, of two other forts— one at the head of the lake, Fort 
Latourette, and the other. Fort Nepigon, at the mouth of the River Nepigon — with neither of which can 
Fort Lamaune be identified ; the similarity of the names Lamaune and Savanne, the change in spelling of 
which may have been due to error in print or transcription ; and the fact also that not the fort but the 
river was stated to be at the foot of Lake Alemepigon— were circumstances (amongst others) which pointed 
to the site chosen as the approximately correct one. 
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Then there is evidence at page 640, and it is'with regard to the planting of 
posts. 

The Lord Chancellor. — It is rather to be regretted that this map should 
be in our hands all this time if it is not to be trusted * Who puts it in ? 

Mr. McCarthy. —Ontario puts it in. It has been engraved specially for this 
hearing. 

Sir Montague Smith. — I understood that you agreed that it might be used, 
subject to proof of disputed facts. 

Mr. McCarthy. — Subject to not relying on those dates, unless proved from 
the general Appendix. I admit that the coast line, and the general configuration 
of the country, are correctly laid down. 

Sir Montague Smith. — Rut you say the statements upon it are disputable. 

Mr. McCarthy. — Oh, yes. They have to be proved from the Joint Appendix. 
That map has been prepared within the last week, and we did not see it even, 
until the first day of the hearing ; and then, in order to prevent confusion, we 
put lines upon it so as to enable your Lordships to understand our arguments, 
and have used it in that sense throughout. 

You will find, at page 64jO,f directions were given by the French Government 
with regard to the planting of posts : 

*^ Messrs de YaudreQil and BegOD| having written last year that the discovery of 
the Western Sea would be advantageous to the colony, it was approved that to reach it, 
M. de Vaudreuil " — I do not know whethei* that is the governor or some officer — " should 
establish three posts, which he had proposed, and he was instructed, at the same time, to 
have the same established without any expense accruing to the King, as the person estab- 
lishing them would be remunerdted by trade, and to seed a detailed schedule of the cost of 
continuing the discovery. In reply, it is stated that M. de Vaudreuil, in the month of 
July last, caused the Sieur de la Noiie, lieutenant, to set out with eight cannon to carry 
out this scheme of discovery. He gave him instructions to establish the first post at the 
River Kamanistiquoya " — that is Fort William to the north of Lake Superior — " after 
which he is to go to,'' — another lake with an Indian name,§ which I take it was either the 
Lake of the Woods, or one of the Winnipegs — Winnipeg was at that time thought to be 
two lakes — '*near the lake of the Christineaux, to establish a second, and to acquire, through 
the Indians, the information necessary for the establishment of the third at the Lake of 
the Assenipoelles.ll This journey costs the King nothing, because those engaged in it 
will be remunerated for their outlay by the trade which they will engage in ; but to fol- 
low up the discovery, it is absolutely necASsary that His Majesty should bear the expense, 
because the persons employed in it will have to give up all idea of trade." 

Then there is the estimate of the cost of following up the establishment of these 
three posts. Then you will find, on the following page, 641, a letter dated from 
Quebec, December 11th, 1718,11 which is a report as to these posts : 

*'Le Sieur de Vaudreuil has been informed by the letters of Sieur de la Noiie, that having 
arrived very late at Kaministiquoya, where he found but few Indians, he was unable to send 
any of the canoes to Kamanionen [Kamamioiien], and that he will send them after the 
return of those which he sent this spring to Michilimakinac, in search of provisions ; he 

* The map wm perfectly trustworthy, and in actual accord with the evidence. On the point under 
discussion, the map fairly drew attention to the element of uncertainty respecting the location of Fort 
Lamaune : it says "Supposed site," etc. See antc^ p. 260, note f. 

t The document is dated, Conseil de Marine, 7 D^cembre, 1717. 

X The Governor and Intendant, respectively, of Canada. 

§ '*Takamanigen"—Takamamiouen— Rainy Lake. 

II Winnipeg. 

IF The Intendant Begon to the French Minister. 
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adds that the Indians of his post were well satisfied with thin establishment, and pro- 
mised to bring there all those who have been acouHtomed to trade at Had«K>n's Bay ; that 
he wrote through a Frenchman who was at Point Chagoaamigon, to a chief of tjie Scioax 
nation, and he hopes to succeed in making peace between this nation and that of the 
Christineaux ; the accomplishment of which would put him in a condition to pursue with 
kia riik the execution of his orders for the discovery of the Western Ocean." 

Then the next letter* is also bearing upon the same subject. It states that 
no lettc^r had been received from these gentlemen, and at page 64j2 it is continued ; 
and thisre, I think the account of that expedition ends. 

Well, now, there is not a word that that fort was kept up or maintaineA-j- 
We have not a word about that fort again until we come to the history of the 
forts given at page 643. Mr. Bellin seems to have pursued the same ground, and 
re-ea^blished the posts which had been put here in 1717, an attempt to discover 
the Western Sea which was practically abandoned.^ Then we will come to see 
what tliene gentlemen did. 

Then we come to Colonel de Bougainville's account, in 1767,§ upon which 
so much reliance was placed by my learned friends ; and while I do not in one 
sense dispute the general statements made by this officer, I am not at all prepared 
to accede to the proposition that they are to be taken with literal exactness^ 
because it was written after the war, after the cession, and purported to be a 
statement of the French occupation of the French forts during the cession, or prior 
to the cession ; but he speaks of them as " the Post of the Western Sea." He 
saya: 

'^ The Post of the Western Sea is the most advanced towards the north. It is 
situatad amidst many Indian tribes with whom we trade, and who have intercourse also 
with the EngHeh, towards Hndson's Bay. We have there seven forts, built of stockades, 
trusted generaliy to the care of one or two officers, seven or eight soldiers, and eighty engagh 
Cmmdiens. We can push further the discoveries we have made in that country, and 
- communicate evpn with California." 

The language here is extraordinary, to say the least of it. It is written after 
the cession. 

Mr, MowAT.'-In 1757. 

Mr. McCAgTHY. — It is an account of 1757, but it was not written in 1757, as 
I understand. 

Lord AriEiiDARE. — Yes, it was published in 1757. 

M r. M cCarthy. — YourLordship will find, at page 25 of the Ontario Appendix 
it was publifthed in 1867. 

Mr, Ml^wat. — No. That is a French book giving an account of these things^ 
and published in that year. 

^MAL tie Vaudrfauil and Begon to tLe Conseil de Marine, dated Quebec, 14th October, 1719. 

t U appt'iirra from Verendrye's narrative that this fort on Rainy Lake was re-established by him in 1781 
as Fart Stn Pitrre {Unt. Apf)., p. 16). It waH thereafter continuously maintained during the period of the 
Ererith occupation, (Bougainville, 1757, ante^ p. 94, note ; Jefferys, 1761, ante, pp. 143-4). 

tN. Bellin , who was a geographer, and " Irgenieur de la Marine "—that is, of the Department of Marine 
atid the CblonieB— had personally nothing to do with the establishment of these posts, but, m his " Remarques 
«ur Ift Carte de I'Amerique Septentrionale," published in 1755, makes reference to them, and to "the 
mentoirEi of iMM. de la Veranderie, father and son, sent to establish various forts for the protection of the 
newly discovered territory, and the journal of M. Le Gardeur de St. Pierre, an officer of the troops in 
Canada^ who viHited the forts in 1750, with instructions to extend his discoveries to the utmost practicable 
e:!(tent^ Taat\tt3 treaties, and establish trading relations with the most distant Indian nations." (Joint 
Apji. 643 ^ St, Pierre's party reached the Rocky Mountains, where they established Fort La Jonquifere, 
in 1752, In 1 TbS^ he was replaced in the command of the Posts of the West by M. de la Gome. (Ontario 
App. ^2), The statement that there was any abandonment, is wholly at variance with the evidence. 

% Ttinitd ante, p. 94, note. 
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Lord Aberdare. — It does not say it was published then, it says it was given 
in this particular book. 

Mr. McCarthy. — We will see how that is.* 

Lord Aberdare. — These posts seem to have been established for other than 
mere purposes of geographical discovery. They seem to have been established 
. for trading purposes. 

Mr. McCarthy. — They had licenses — not to take the territory, but to trade 
with the Indians. The governors of the forts had power to give licensesi* to people 
who chose to trade with the Indians, for which certain royalties were exacted, 
and it was upon these licenses that some of these matters took place — not licenses 
to discover and take possession, but licenses to trade with the Indians. What 
they were doing was attempting to tap the Hudson's Bay trade, by getting at the 
Indians at the sources of the rivers, instead of letting them come down to 
Hudson's B^. But I think I can point that out more fully in the Ontario 
Appendix. Your Lordship will find this set out at pages 25 to 30, and the 
note is : 

«* Memoir on the State of New France at the time of the Seven Years' War (1757). 
Louis Antoine de Bougainville, author of this Memoir on Canada, was one of the most 
distinguished French officers in the war which resulted in the coDqaest of Canada. Hia 
mSmoire was submitted to General de Montcalm at the time it was written, and that officer 
testified to the correctness of the information it contained. . . The French 
original is given in Relations et Memoires Inedita, etc,, par Pierre Margry^ Paris, 1867.'* 

So that your Lordships see they are first published in Paris, in 1867, and they 
consist of the statement given by this gentleman after the war was over.J 

I will follow now, with your Lordships* permission, the statement in the 
Ontario Appendix, page 27, because it is stated to be given more fully than the 
other; and the statement with regard to the Western Posts is treated of. Now, 
it is important to observe that what this gentleman is speaking of was the 
expedition of Verendrye. 

Lord Aberdare. — This must have been written about the year 1757, because 
it was submitted to General de Montcalm, who was killed in 1759. 

Mr. McCarthy. — Yes, if that is true, that must be so. 

If your Lordship will look at the list of forts given, commencing at page 28, 
that have any bearing upon this question,§ the first is Kamanistigoya, which is 
Fort William. That was farmed out to a French gentleman. Then comes 

* The work was prepared as in the nature of a report, in 1767, and remained in the French archives of 
the Department of \lariDe and the Colonies until 1 867, when Mr. Margry, the keeper of those archives, pub- 
lished the French original, from which this translation has been made. 

t This power was really in the Governor- (General : ** We call congas the licenses or permits that are 
granted by the Governor-General," etc. (De Bougainville, Ont. App., 29.) " No Canadian is suffered to 
trade with the Indians but by license from the Government, and under such regulations as that license 
ordains. Tlie main police of which is this : the Government divides the Indian countries into so many 
h^nts, according as tney are divided by the Indians themselves. To these several hunts there are licenses 
respectively adapted, with regulations respecting the spirit of the nation whose hunt it is ; respecting the 
commerce and interest of that nation ; respecting the nature of that hunt. " (Governor Pownall, Joint App., 
601-2.) '* Under these regulations the canoes went first to the post of the district, from whence they had full 
liberty to go among the Indians, and accompany them to their hunting grounds ; they likewise called on 
their return. If any were ill-treated, they complained to the Commandant, who assembled the Chiefs and 
procured redress ; the Savages also made their complaints, and obtained immediate satisfaction— an exact 
report of all which was sent to the Governor." (Governor-General Carleton to the Earl of Shelbume, 
respecting the French posts, 2nd March, 1768, Joint App., 609.) 

X Not after the war was over. See supra, note * ; and pp. 96, 97 ante, 

§ The list (see extracts ante^ pp. 94-5 note) commences, not at page 28, but at p. 27 of the Ontario 
Appendix. On this page are mentioned the forts of the North- West, from Rainy Lake to the Saskatchewan, 
inclusive, viz., St. Pierre, St. Charles, Bourbon, La Reine, Dauphin, Foskoia and Des Prairies; and 
farther on are mentioned Nepigon and Temiscamingue, whose respective dependencies reached to Hudson'a 
Bay, and Abbitibi, situate north of the height of land. These certainly have a bearing upon the subject. 
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Michipicoten, which is on the other side of Lake Superior. Then Sault Ste. 
Marie, which is on the other aide also ; and Temiscamingue. 

Lord Aberdare. — Kamanistigoya is within this territory, on the south side 
of the height of land. 

Mr. McCarthy. — Yes, my Lord. Then he says : 

** There are posts where the fur trade goes on for the benefit of the King, such as Toronto, ' 
Frontenac, Niagara, Petit Portage, Prepqu'Isle, Riviere au Boeuf, Fort Machaalt, Fort 
DaQuesne. The traffic in these Forte is not a profitable one for the King." 

And then it speaks of the trading posts. If your Lordships desire to have a more 
detailed account of how these posts were established, and why, I will ^ve you 
the reference. I do not know whether you have heard that read. 

Lord Aberdare. — T think we have. 

Mr. McCarthy. — Then, beyond a general statement, I will not trou ble your 
Lordships by reading it. On page 11 of the Ontario Appendix, you will find the 
" Explorations and Discoveries of the Verendryes, 1728-1750." I think I am not 
incorrect in saying that purports to be this, and nothing more : that he was 
directed to find the Western Sea at his own expense ; and that he went, and did 
establish what he called forts in these different places ; that he went as far as the 
Rocky Mountains ; that he then returned to Quebec without having got as far as 
the Pacific Ocean ; there being no pretence that these forts were kept up in any 
sense.* He returned to Quebec, and again, he was sent out later, and then the 
war broke out and it really came to nothing. It goes over several pages. I 
have summarized what I think your Lordships will find (if it becomes necessary 
to read them) is the result of all that statement, and I think I have fairly stated 
it. 

Now, we have Lord Dorchester's statement upon this subject, which was 
referred to by the other side, and we will see how that agrees. It commences at 
page 609. 

Lord Aberdare. — That is Carleton's official report. 

Mr. McCarthy. — Yes, in 1768. He is speaking, of course, of the past. The 
French had then gone, and he is speaking of the method of the French in dealing 
with the Indians. There is no doubt the French had been able to obtain the 
sympathies of the Indians better than the English had, and Governor Carleton 
{Lord Dorchester, as he afterwards became) is drawing attention to that in this 
statement. The part I allude to is his statement, at page 611, of these Forts of 
the West. At line 40, he tells us about these forts. Your Lordship will recollect 
what he says about them is this : 

" The annexed return of the French posts, of the troops for the protection of trade, 
-with the Dumber of canoes sent up, in the year 1764, shews in some measure the extent 
of their trade, and the system pursued by the French Grovernment in Indian affairs." 

When you come to Gamanastigouia and Michipicoten, there is one commandant 
and five canoes. These forts to the west, and all these different posts mentioned, 
going on to Lake Winnipeg, and even beyond that — I think, if I remember rightly, 
the farthest post was Fort des Prairies — these posts were said to have, oflScers one, 
sergeants two, soldiers four, canoes nine. Is not it manifestly absurd to speak of 
these as forts, in that sense ? "f Then I need not refer again to what I called 

* These fort^ were maintained until the cession of Canada. Bougainville mentions them in 1757, and 
JeflFerys in 1761 (Ont. App., 27-29, 35) ; and see ante, p. 187, notes t and %. Verendrye'a work in the Korth- 
West was continued by his successors in the command. (See ante, p. 262, nite t-) 

+As to this misapprehension of counsel, see ante, pp. 187, notes f and t» 237, note *. Governor Carle- 
ton, who wrote in 1768, and after the period of the l^rench occupation, of events of 1754, does not give a 
fall view of the case. 
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attention to this morning, that the Hudson's Bay people complained of this,* and 
the position taken by the British Government (and it seems to me to be a proper 
position), was, that it was an unfriendly act, which could not be justified, for the 
French to be going into the Territory of the English, during a time of peace,-f- 
building what they called forts, and interfering with the trade which rightly be- 
longed to Hudson's Bay. I think Governor Pownall's report was also referred to, 
and its only importance, as I take it, (and it is important iu that view), is that it 
establishes that these were not expeditions in the view of discovering and taking 
possession of, and appropriating to the French Crown, but they were licenses 
which were issued, and indeed, there is good reason to suppose (if I take Mr. 
Parkman's history, and he is the best historian of the period) that many of these 
expeditions were undertaken without any authority at all, but contrary to express 
edicts issued from time to time by the French.^ The wood rangers infested the 
whole country, and the complaint at that time was, that the young men of Canada 
were leaving their proper employment, and becoming a species of outlaw, and 
disobeying the edict of tneir King, and interfering with the legitimate trade, 
which otherwise would have come to the cities of Montreal and Quebec. 

Now, that is all there is of this so-called French occupation. There was no 
setttlement. The most that can be said about it is, that gentlemen commissioned 
by the King for a different purpose,§ crossed over to the territory of Hudsop's Bay, 
and from time to time erected what they were pleased to call forts or posts, 
abandoned, so far as the statements shew, immediately afterwards, given up and 
not prosecuted in any sense|| as being a possession of the country adverse or 
hostile to the rightful owners, assuming the Hudson's Bay Company were the 
rightful owners of the territory at that date. But whether that be so or not 
what forts here would justify this award ? There being none at Lake St. Joseph, 
as I think I may say after the statements we have heard here, there being one 
at Fort William, within the line — what particular fort, or post, or possession, or 
occupation would have entitled the French to say that that particular tract of 

* There is not a tittle of evidence to shew that the Hudson's Bay Co'nipany, or the British Grovemment, 
ever complained of the establishment of the French posts of the North* West. 

fThis position of the British Government had reference, not to the North- West, but solely to what th^ 
claimed to be territories of the Iroquois, south of the Lakes. See ante, pp. 230, note t, 232, note t* 288, 
notef. 

^his cannot be said of any of the expeditions which resulted in the establishment of forts or posts. 
They were in every case sanctioned (and usually initiated) by the authorities, and the leaders were gener- 
ally military officers. Those whom the Government sought to restrain, and against whom orders and 
edicts were from time to time issued, ^ere those ooureurs des boit who went into the remote districts, with- 
out the licenses prescribed by the ordinances, to poach upon the limits of the duly authorized traders, or 
upon the Etoyal domain. These were always treated as robbers, and, when captured, severely dealt with. 
Tkey were not infrequently in league with the Dutch or English traders of Orange (Albany), and turned 
over to them the furs which they aared not to bring to any i^nch post. 

§ On the contrary, the evidence, which counsel has evidently overlooked, shewed that the officers who 
established these posts and forts were commissioned for that very purpose (among others), and not for any 
different purpose, and that the territory was considered, and treated, and named, as territory of the French 
Crown, and not of the Hudson's Bay Company. Taking the North-West as an instance : La Noiie, La 
Verendrye. Le Gardeur de St. Pierre, and Saint Luc de la Come— all of whom held, or had held, com- 
mands in the army— were successively appointed by the Government to the position of Commandant of the 
Fuse of the Western Sea (La Merde V Guest), as the Forts of the North- West, with the dependent territories, 
were collectively called, and erected there the various establishments of which we have the history, extend- 
ing from Rainy Lake to the sources of the Saskatchewan. And as to the French posts to the northward of 
the height of land, on or towards Hudson's Bay, their founders — viz., the Company of New France (** La 
Compa^ie de la Nouvelle France dite Canada "), the Sieur Du L'Hut, the Chevalier de Troyes, the dieur 
dTberville, the Sieur Simblin, etc.— all acted under express authority ol the Grovemment. 

II On the contrary, the French retained their posts of the North- West, and many of those lying north 
of the height of land (as St. Germain, Abbitibi, Mistassin, etc.) or whose dependencies lay north of the 
height of land (as Kamanistiquia, Nepigon, Temiecamingue, etc.,) until the cession of Canada. (See anU^ 
pp. 187» notes t and ^ 237, note *, appendix B hereto). 
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land belonged and pertained to the colony or province of Canada, and belonged 
to it as against the Crown of England ?* 

The Lord Chancellor. — There is a fort here which seems to me to be within 
the disputed territory. 

Mr. McCarthy. — That was on the Rainy Lake, I believe. 
The Lord Chancellor. — Yes. 

Mr. McCarthy. — There is no line taken at Rainy Lake in that sense-t 
Lord Aberdare. — One point which seems to me of weight is, that, 
apart from Indian names, nearly all of the names of these places are French. 
Mr. McCarthy. — Where does your Lordship mean ?. 
Lord Aberdare. — Everywhere. 

Mr. McCarthy.— I do not understand that that is so. They named their 
own forts. 

Lord Aberdare. — For instance, Portage des Rats, River St Pierre, Fort 
Rouge. You see, they either take the Indian name, or the French, which sub- 
sequently were altered to English. 

Mr. McCarthy. — The French, on their maps, call them by French names, but 
the English never adopted them. 

Sir Robert Collier. — On this map they are called by French names, just aa 
the forts are called by French naraea 

Mr. McCarthy. — ^I daresay this is a correct transcript from French maps,, 
but they are not so denominated by any English maps of the period. I will put 
them in. I do not understand they are so called on the English maps, even at 
the earliest period we have relating to the country .J 

The Lord Chancellor. — What is the earliest map we have ? 
Mr. McCarthy. — Mitchell's map of 1755 : I mean of the English maps. 
Thert are some French maps of an earlier date. I do not think Mitchell's map 
goes practically farther than Lake Superior. It has the Christineaux on it. 

Lord Aberdare. — The Lake of the Woods is a translation of the French Lac 

des Bois, and Lac Seul must have been the name before it was called Lonely Lake. 

These names all appear to have been French, and then translated by the English. 

Mr. McCarthy. — Or else they were English, and translated by the French.§ 

Lord Aberdare. — It appears to me to be otherwise. 

Mr. McCarthy. — I do not remember for the moment how that is. I dare 
say I shall be able to find the data before the argument is closed. My learned 
friend has just reminded me of a fact which must not be lost sight of — that the 
North-West Company's people who traded from the time of the cession were all 
French|| from Montreal, and many of the names may have been given at that 
time. We shall have to look at the map to see if anything tunis upon that. 

* See anit^ pp. 187, notes f and t, 200, note *, 250, note X^ 253, note * ; appendix B, hereto, 
t Fort St. Pierre, on Rainy Lake, established by La Verendrye in 1731. La Noiie had established a 
post — Takamamioiien— there about 1717. 

tin the North-West, the names were, up to the period of the Cession, either French or Indian. In none 
of the numerous maps or books used or consulted in the preparation of the case for the Arbitrators and for 
the Privy Council did any English names appear, other tnan— in some few instances — as the ec^uivalents of 
the French originals ; and this for the sufficient reasons that no Englishman had ever set foot in the terri- 
tory up to the time of the cession of Canada, that the English geographers were of necessity dependent 
npon the French maps and memoirs, and that the Hudson's Bay Ccnpany's first entrance into it was as 
late as 1774. This was to the north of the Saskatchewan, and they did not reach the Aseiniboine and 
the Red River before 1796 and 1799. (See appendix B, hereto). 

§ The evidence to the contrary was quite clear, and must have been overlooked by counsel ; and see 
preceding note. 

II The engages were largely French-Canadian, but the partners, factors and agents were largely British, 
or British Canadian, and ultimately, when in 1821 the license of exclusive trade was granted to the 
Hudson's Bay Company and the North-West Company jointly, the latter was represented by MeMTk 
McGillivray, Eraser and Ellice. 
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Now are the Hudson's Bay Company to be deprived of their land, or is the 
English Crown to be deprived of it, by this occupation ? It may be looked upon, 
I suppose, as the English Crown more than the Hudson's Bay Company. Can it 
be asserted, as a proposition of international law, that if the question had then 
been referred to a judicial tribunal, as between the French and the English, any- 
thing your Lordships have heard here would have deprived the English Crown 
of its property in that country ? Because that is really what my learned friends 
have to contend. 

Now, my Lord, I come to the maps, which I may just as well refer to now. 
And the first observation I make with regard to them is .this. I am going to 
refer to the maps put in by the other side, and also to deal with those we put in, 
bearing upon this question. It was stated (and I ask your Lordships to adopt it 
as my argument if I cannot read it) by those who have been concerned in investi- 
gations of this kind, that there is nothing more deceptive than a map. Nothing has 
given rise to greater trouble iu the settlement of international boundaries than 
reliance being placed upon maps. Of course it is a different thing if a map is 
referred to in a treaty, and incorporated in a treaty, or Act of Parliament, or any 
document of that kind, but maps published independently, or under Royal autho- 
rity, as many of these are said to be, are apt to be, and have been proved by 
experience to be, the most deceptive possible kind of evidence to be guided by ; 
so that whilst I put in maps which may or may not be useful, I disclaim relying 
very much upon them, and at the same time I argue before your Lordships that 
very little reliance is to be placed upon maps put in by either side.* If your 
Lordships will first look at the maps they put in, one thing at all events can be 
derived from it. Your Lordships will find that the French write Louisiana 
(which is admitted afterwards to be confined to the Mississippi) right across the 
whole map, from west to east.-f- 

The Lord Chancellor. — Which maps are you referring to now ? 

Mr. McCarthy. — These whicH are done up in brown [referring to the 
collection of maps bound up in brown folio cover, put in by Ontario], 

Sir Robert Collier. — Is that before us ? 

Mr. McCarthy. — Yes, it was put in. It is not before you, but it has been 
put in by the Ontario side. 

The Lord Chancellor. — The map of 1703 being one ? 

Mr. McCarthy. — Yes, my Lord, the map numbered 33 in the corner. The 
first thing I say about that is, that it is strongly in favour of the contention as to 
the 49th line. That is the only observation I have to make upon that map.J 
The other maps, so far as the Hudson's Bay is concerned, are principally import- 
ant as shewing these places had English names, as Fort Rupert, Rupert Bay, 
New South Wales, and so on. Will your Lordship look at the map No. 71 ?§ 

The Lord Chancellor. — Is the date of the map 1744 ? 

Mr. McCarthy. — Yes. Your Lordship will see there Louisiana is placed as 
crossing the Mississippi, just as in other maps referred to Canada is placed by 
them fits stretching across the northern part of the continent. 

•Ontario put in before the Arbitrators, and before the Privy Council, a multitude of Maps —or Notes of 
the particulars shewn by them— ranging from 1632 to 1815, as shewing (1) an almost universal consensus of 
authority as to the extension of Canada northward and westward, indefinitely ; and (2) the wide diflfusion 
of the French forts and posts, and the time of their establishment. This evidence was fortified by the works 
of reputable writers and historians, and by official documents. 

fOonfined to the Mississippi after, and only as a result of, the Treaty of 1763. See ante, p. 142, note t* 

tThe map referred to is Del'Isle's map of 1703, hereinbefore already referred to, pp. 113, 114, 117, 
p. 114, note. It has on it the MS. line, put there in 1719, "Ligne selon la pretension des Angloia," 
along the 49th parallel, but no particular that can be said to favour counsel's contention. 



§Bellin'fl CarU de la Loumane, published 1744, and numbered 71 in the Notes on Maps. 

267 

Digitized by 



Google 



ARGUMENT OF MR. MCCARTHY, Q.C., re QUESTION OF BOUNDARY : 



Lord Aberdare.-- -If that was not French, what was it ? The French did 
claim Louisiana on that side of the river. What was it, if not Fi-ench ? 

Mr. McCarthy. — The English called it Virginia, Carolina, and so on, as the 
other maps will shew — going right through and ignoring the French.* 

Lord Aberdare.— That was an extravagant claim, in the same way as the 
French claim to what was east of English boundaries, as Louisiana. 

Mr. McCarthy. — The maps are not to be relied upon at all. You cannot take 
a map and say, because Canada is written across the head of it, that that was sub- 
stantially claimed as French territory, any more thatn you can take it that because 
the English wrote Virginia from the Atlantic to the Pacific, that was English 
territory, though I t&ink the Englijjh did insist that was the proper measure of 
their title.* Then the last map, No. 76, is important as shewing the height 
of land.f 

The Lord Chancellor. — This is 1746 ? 

Mr. McCarthy. — Yes, my Lord. If your Lordship will look at the longi- 
tudinal line 45, you will see the commencement of what is marked as the height 
of land, shewing that even in that early time the French geographers at all 
events pretended to mark out the limits of the height of land. 

Lord Aberdare. — Is that map No. 76 ? 

Mr. McCarthy. — Yes. You will find what I have said near meridian line 
45. You will see a thin dotted line indicating the height of land. It is up at 
the north part of the map, very near the longitudinal line 45. Your Lordship 
will see it just above the lake. 

The Lord Chancellor — Which lake ? 

Mr. McCarthy. — A lake I cannot make out the name of. Near line 45, 
your Lordship will see the commencement of a thin dotted line, which I take it 
is the height of land. It is marked so, I think, my Lord. I mean at the very 
top of the map. 

The Lord Chancellor — Yes, I see it.J* 

Mr. McCarthy. — That seems to run, if my sight serves me, as far as the 
south of Hudson's Bay. 

Lord Aberdare. — That is pretty near what you have been speaking of, and 
this is the great lake we heard of. 

Mr. McCarthy. — Then there is another line to the west. I am not sure 
whether that is intended for a river or a height of land. It is not very easy to 
tell. I do not know whether there is a river there. It is a line north of what 
is known now as the Lake of the Woods latitudinal line. 

Lord Aberdare. — That is a river. 

Mr. McCarthy. — It may be a river. 

Lord Aberdare. — It is not marked as the other is. 

Mr. McCarthy. — No, it is not marked as the other is.§ 

Sir Montague Smith. — It is difficult to follow. 

Mr. McCarthy. — It is very difficult to follow without a magnifying glass. 
I think it empties itself into Hudson's Bay. 

The Jesuits seem to have made very good maps. We have very large maps 
made by the Jesuits, and afterwards copied, and now in the Library of Parlia- 

*It was a case of the French ignoring the extravagant extension of limits under the English charters. 
Bee ante, p. 252, note *• 

fD'Anville's Amerique SepUntHonaUy published 1746. 

X The dotted line referred to is meant to indicate a portion of a height of land to the north-eastward of 
Lake Mistassin, and is marked Hauteur deM terres. 

§The map shews the line in question as a series of water communications stretching westward from the 
mouth of the Kamanistigoyau on Lake Superior, and passing somewhat to the northward^f Lao dee fiois. 
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ment, at Ottawa, which have been sent over here for the purposes of this case, which 
are apparently marvellously correct. Then I refer to Mr. Bowen's map of 1772.* 
The Lord Chancellor. — That is not one of the set. 

Mr. McCarthy.— No, that is not one of the set. We have got the original, 
but we have also got copies of it, here. This, your Lordship will see, marks the 
southern boundaries of Hudson's Bay as bounded by the 49th line.* Perhaps 
your Lordship will look at the centre portion, which is enlarged — that is very 
small. It is a map made by Mr. Bowen.* 

Lord Abkrdare.— It is after 1763. 

Mr. McCarthy. — Yes, because it has the original Province of Quebec marked 
upon it I can give your Lordship the exact date. We agree upon it. 

Sir RoBEVT Collier — Hudson s*Bay territory goes to the north of the Lake 
of the Woods. 

Mr. McCarthy.— Yes ; that is the 49th parallel.* This is quite correct. 
There was a mistake made on this map of MitchelVs, which has led to error in all 
the treaties made on the continent. It appears from the thorough investigation 
this case has had it was a mistake. I have a dozen maps here in which it was 
made.+ One bit of this map is in the British Museum, 1 think. 

Sir Robert Collier. — Is it another map ? 

Mr. McCarthy. — No, it is the same, only it is the centre of it. The centre 
of it is photographed to make it larger and plainer. 

Lord Aberdare. — What is this map you are putting in ? 

Mr. McCarthy. — Mr. Bowen*s map. 

Lord Abkrdare. — What do you rely on it for ? 

Mr. McCarthy. — The original speaks for itself ; I see it is dated 1763, 

Lord Aberdare. — It is after the cession. 

Mr. McCarthy. — Yes, it is after the cession. This «ays : 

** An accurate map ot North America describing and diBtingaishing the British and Span' 
iah Ddmioions on this flrreat Continent, according to the definitive treaty concluded at 
Paris, 10th February, 1763."t 

The Lord Chancellor. — Was this the original Province of Quebec ? 

Mr. McCarthy. — Yes ; that was the original Province of Quebec, by procla- 
mation. The King proclaimed that into a province. It defines the lines of the 
original Province of Quebec. (Then your Lordship sees that it gives the southern 
bounds of the Hudson's Bay territory, marked and defined by the Treaty of 
XTtrecht.§ And that it is stated in the Notes on Maps to be published as late 
as 1775-6, or somewhere about that. 

* In the work ** Complete System of Geography . . . iUustrated with seventy maps, by Emanuel 
Bowen, Geographer to His MaJMty . . . London, 1747," are three maps, each by Bowen, which deal 
with thi9 question of the northerly limits of Canada. They are, ** Map of the Known World," in which 
Canada has no bounds assigned to it on the north ; " A New Greneral Map of America," wherein Canada 
or New France has no limit on the north ; and *' A New and accurate Map of Louisiana, with part of 
Canada and Florida," in which Canada extends to the northerly limit of the map, whicli- is north of the 
height of land. (Notes on Maps, Nos. 77, 78, 79, Ontario App., 109.) The later map of Bowen, or 
rather Bowen and Gibson, put forward by counsel, and referred to it^ra^ note ^, can scarcely, th«n, in 
face of these facts, be looked upon as of much authority in aid of the 49th degree theory. 

t The error referred to by counsel is the shewing, on Mitchell's and various other maps, the St. Law- 
rence River as having its source in the Lake of the Woods, which it drains into Lake Superior. See anU^ 
p. 107, note. The thorough investigation referred to was by Ontario, on the occasion of preparing the 
evidence for the Aibitration. (Book of Arbitration Documents, 1878, pp. 136t, 186ii.) 

X This is No. 148 in the Notes on Maps. It is published by Sayer in 1775, and has on it a line, partly 
along the 49th parallel, marktxi ''The southern boundary of the Hudson's Bay Company's terntories 
settled by commissioners after the Treaty of Utrecht." This statement is erroneous, no such boundary 
having ever been settled. (See ante^ pp. 142, note J, 222, note f.) The line of the Upper Mississippi, as 
far as Red Lake is shewn as the south-western bounctary of Canada— north of Red Lake no western limit 
is assigned to that country. 

§ The map in this respect was wholly erroneous. No bounds were marked or defined by, or pursuant 
to, the Treaty of Utrecht. 
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The Lord Chancellor. — Where does it carry the dividing line — as far as 
the map goes ? 

Mr. McCarthy. — As far as the map itself extends, that is, as far as the 
meridian line 85°. 

The Lord Chancellor — To two small points on the other part of the Lake 
of the Woods. 

Mr. McCarthy. — I should think in that respect it is not quite accurate. 
The 49th line goes to the south of the Lake of the Woods. 

The Lord Chancellor — Yes, I should think so, nearly the whole of the 
Lake of the Woods would be above the 49th line. 

Mr. McCarthy. — Yes, but it is much more accurate than Mitchell's map, m 
1755, which gives the Lake of the Woods hundreds of miles out of its place. 
Then BelVs map is the next map. That is 1772 ;* and the difference between 
that and the last map is that the height of land of the Hudson's Bay Company is 
given. It gives a wavy line here, in that respect according with Mitchell's map, 
that .the true boundary was the height of land ; but both these mappers, so far, 
either place the line at the height of land or at 49°. 

Lord Aberdare. — No, it is north of Lake Nepigon. 

Mr. McCarthy. — Yes, that Is right ; the height of land is north of the Lake 
Nepigon. 

Lord Aberdare. — ^Yes, but it does not come down. It rather passes to the 
north of the Lake of the Woods. 

Mr. McCarthy. — That is the way they assumed it to go : it was pretty much 
a straight line. I will shew when I come to the treaties, that that was the cause 
of the mistake between Great Britain and the United States, in taking this Pigeon 
River as the point of departure for the boundary line. It was on the assumption 
that all these lakes, as well as the Lake of the Woods,f drained into the St. Law- 
rence system. But as a matter of fact they do not. 

The Lord President. — I see by the petition of the Hudson's Bay Company, 
in 1819, page 413, that they even thought that Fort William was not in Upper 
Canada. 

Mr. McCarthy. — That was also said by Lord Selkirk, in his petition. It 
was not, according to the due north line ; and it could not be according to the due 
north line. The due north line had been established as the governing point, and 
Lord Selkirk said, according to the decision of the Quebec court, you are trying 
in Sandwich as for an oflence committed at Fort William, which is really outside 
your jurisdiction. 

The Lord President. — 

" That your memorialist father submits that Fort William, a trading post occapied by 
the said North- West Company, and the place where the alleged offtinces charged against 
him are stated to have been committed, is not situated within the jurisdiction ot the 
courts of Upper Canada, as settled by the Act of 14 Greorge III , cap. 83.'' 

Mr. McCarthy. — And it is so defined by the decision in De Reinbard*s case. 

Lord Aberdare. — This map shews the course of the Mississippi more to the 
westward than it really was. 

Mr. McCarthy. — Yes, Mitchell's map also does the same thing ; the Mississ- 
ippi according to it, is supposed to rise between 105 and 106 degrees west. 

* No. 138 in Notes on Maps, Ontario App., p. 122 : "A map of the British Dominions in North 
Ajnerioa, according to the Treaty in 1768." By it Canada is shewn as extending south-westward to the 
Mississippi, and northward beyond the Lake of the Woods. 

t See antt^ p. 107, note. 
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The LoBD Chancellor. — I do not think it is possible that it can be contended 
that this map was intended to lay down, the height of land. 

Mr. McCarthy. — It does practially correspond with Mitchell's map, except 
that the Lake of the Woods is better placed. 

Sir MoNTAGUiT Smith. — It goes to the north of the Lake of the Woods, and 
goes across the height of land. 

Mr. McCarthy. — Yes, the height of land was not intended to go round there 
at that date. 

The Lord Chancellor. — It crosses streams. 

Mr. McCarthy. — The scale is so small that it is difficult to follow it. 

Sir Montague Smith. — There is " Canada" written just at the south of it. 

Mr. McCarthy. — There is another copy of Mitchell's map [handing it in]. 

The Lord Chancellor, — A reduced copy or a full copy ? 

Mr. McCarthy. — No, it is in sections. 

The Lord Chancellor. — Is it the Hudson's Bay Company who lay down 
the lines themselves ? 

Mr. McCarthy. — No. 

The Lord Chancellor. — I thought it was so. 

Mr. McCarthy. — No. After the cession, the Hudson's Bay Company en- 
deavoured to get ail the evidence they could ; and they were asked to send some 
maps,* and they sent four maps, amongst them Mitchell's. 

Sir Montague Smith. — It was one of their maps ? 

Mr. McCarthy. — Yes, but I mean it was not compiled by them at all. That 
map does lay down the height of land. Your Lordships will see distinctly that it 
is tne height of land. 

The Lord Chancellor. — We cannot find it. Perhaps you will have it 
marked on the map. 

Mr, McCarthy. — I will do that, my Lord. There is also a map there, very 
shortly after, of the Sieur Robert de Vaugondy. [Their Lordships referred to the 
maps.] 

The Lord Chancellor. — The material thing is, that the line is certainly 
gouth of the line of the award — not so very far from it ; and I suppose it may be 
taken to be roughly laid down here, because it is north of the Lake of the Woods. 
Then the next thing is, does it appear on the face of this map [MitcheWs] for 
whom it was made ? 

Mr. McCartett. — That was made for the Board of Trade and Plantations. 

The Lord Chancellor. — Made for the Board of Trade here ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — I see it is described by Mitchell to be for the 
Board of Trade and Plantations. The date is 1755 ? 

Mr. McCarthy. — Yes, 1755 is the date. 

The Lord Chancellor. — 

" This map is undertaken with the approbation and at the rf quest of the Lords Com- 
mifldoners of Trade and Plantations, and is chiefly composed from draughts, charts, and 
actual surveys of different parts of His Majesty's colonies and plantations in America ; 
great part of which have lately been taken by their Lordships' orders and transmitted to 
this office by the Governors of the said colonies and others. 

•'Plantation Ofpicb, February 13th, 1755." "John Pownall, Secretary." 

So you could not have a higher authority, whatever its value. 
* On the oocarion of the Arbitration, in 1878. 
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Mr. McCarthy. — Just see how they mark Virginia — the two parallel lines 
of Virginia run right over the continent. On the other side of the Mississippi it 
is coloured in the same way. Your Lordship will see there is one straight line 
drawn there. 

The Lord Chancellor.— Oh, no. Virginia does not extend this side of the 
Mississippi; certainly not. There is North Carolina, South Carolina, CJeorgia^ 
Mexico, Florida, Arkansas. 

Mr. McCarthy. — If your Lordship will roll up Mitcheirs map, I think you 
will see it has written on it " The Land's Height." 

The Lord Chancellor. — Yes. 

Sir Robert Collier. — Here it is, " Northern Mountains or Land's Height,"^ 
^— do you say that goes everywhere ? 

Mr. McCarthy. — Yes, I take that to be a statement of the land's height and 
the boundary of the Hudson's Bay Company by the Treaty of Utrecht. 

The Lord Chancellor.-^" Bounds of Hudson's Bay, by the Treaty of 
Utrecht."* I see that, but you must not take it quite for granted that that relate.s 
to the whole of that red line. I do not see it marked to the west of the red line. 
I should doubt extremely whether your extension of the land's height is beyond 
here [pointing on the map]. 

Mr. McCarthy. — Perhaps the other map would shew that. It did not occur 
to me that there was any difficulty about that thing — that it was a description of 
the whole of the line. 

The Lord Chancellor, — It is not at all evident to me on the face of the 
map. 

Mr. McCarthy. — Perhaps the other Mitchell's map will throw a light upon 
it. There is one there before the Lord President. 

Lord Aberdare. — The place of the land's height is written where mountains 
are figured. 

Sir Montague Smith. — The " Northern Mountains." 

Lord Aberdare. — The ** Northern Mountains or the Land's Height " go below 
this line. 

Sir Robert Collier. — There are no indications of mountains here at all. 

Mr. McCarthy. — This seems to be a better guess at the real land's height 
than any of them [referring to a map], 

[Adjourned till Monday m,oming, 2l8t July.] 



FIFTH DAY. 



Monday, 21st July, 1884. 



The Lord Chancellor. — Before the argument proceeds, their Lordships 
desire to say something with reference to the course which it has taken, and 
which hereafter is to be taken. Their Lordships of course feel it their duty to 
sit as long as necessary to hear arguments that may be relevant to the real ques- 
tion, but they wish to put it to learned counsel whether travelling over vague 
and indefinite ground does conduce at all to the settlement of the real question, 
which is as to the actual boundaries to the west, and, if you please, to the north 
also. There have been a great many things referred to, which really have no 

*No such bounds were ever settled by or in pursuance of the Treaty of Utrecht. See anit^ p. 222, 
note *. 
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bearing at all on that question, but a vague and general bearing upon the claims 
of the Hudson's Bay Company, and so on. Their Lordships wish that the argu- 
ments should come a little to closer quarters, and whilst they must hear all details 
which the learned counsel, in the exercise of their discretion, think really 
material for the determination of the true question, yet they sincerely hope that 
having heard those details, the learned counsel who have to follow will at all 
events think it not necessary to repeat them. 

Mr. McCarthy. — May it please your Lordships : I will endeavour, my Lords, 
as far as I possibly can, to comply with the wishes of your Lordships, 8ind I have 
not, willingly at all events, referred to that which is immaterial. 

The Lord Chancellor. — No, we quite follow that. It is not very easy in 
a boundary case to draw the line, whicn nevertheless their Lordships are very 
desirous to have drawn, if possible. 

Mr. McCarthy. — I will compress the few observations that have to be made 
about the maps, and the references which I propose to make upon the maps 
which have been put in on both sides. The maps that have been already referred 
to, and which have been put in by Ontario, shew these things so far as it is 
important to consider them in this case. The contention, as I understand it, on 
the part of the Province of Ontario, is that the French had certain forts or posts 
in this disputed territory ; and coming to close quarters on that particular pointy 
the forts that I understand they claim are, first, the fort upon the Albany River 
called Fort St. (Jermain ; secondly, the series of forts that were built by La 
Verendrye in 1738, or thereabouts*; and, thirdly, the disputed fort they speak 
of which had been put up by a man whose name is now called Duluth, north of 
the height of land.t I think, probably, I satisfied your Lordships on Saturday 
that that old fort put up by Duluth was south of Lake Nepigon.J Then, the fort 
on Albany Eiver I admit was there ; and your Lordships recollect the Hudson's 
Bay Company complained of it in 1715, and that the British Government after- 
wards insisted that the French should withdraw from that.§ I say that these maps 
put in by the other side shew that that fort was not there earlier ;|| and that is the 
first point I draw from the maps. The maps they put in are, one of 1703, which 
is the first map on this point, which does not refer to that fort, though it does 
to the other forts and the French Mission houses. The map your Lordship has 
before you is the photograph which we rely upon. 

The Lord Chancellor. — Whether you rely upon it or not as of use to their 
Lordships, it is practically taken from Mitchell's map. 

Mr. McCarthy. — What I am speaking about now is forts, and I say that 
the absence of any statement on the map of 1703,ir the three maps of 1744, and 

* Their erection extended over the period 1731-1749. 

t Ontario shewed, and the evidence established, that besides these the French had several other 
posts and forts beyond the height of land, some founded before, and several after, the Treaty of Utrecht. 
8ee appendix B, hereto. 

t Du L'Hut had a poet at or near the mouth of the Nepigon River, and another on the northerly shore 
of the lake (Ont. App., 51, 101, 118) ; but Du L'Hut's post north of the height of land was separate and dis- 
tinct from these. (Joint App., 624, 629). 

§ What actually happened was that the English Commissaries under the Treaty of Utrecht proposed, 
as a part of their claim delivered to the French Commissaries in 1719, that the French should evacuate a 
settlement alleged to have keen made by them at the source of the Albany in 1715, subsequent to the 
Treaty. The French paid no attention, nor made answer, to the demand, but continued in occupation of 
the post, and of the whole region of the upper Albany, until the cession of 1763. 

11 Fort St. Germain was first founded as early as 1673, when it was known as Fort Piscoutagan^, 
(Joint App., 478j) and as to the maps, it appears on one of them as early at least as the year 1700, that is 
on Jaillot's, published in that year. (See Motes on Maps, Ont. App., 101). 

IT The map of 1703 is lackini^ not only in this but also in many other details otherwise well-estab- 
lished. It shews but a small section of the Albany, near the bay, and not at all that particular portion of 
the river where the fort in question was located. 

18 (B.) 273 



Digitized by 



Google 



ARGUMENT OF MR. M CARTHY, Q.C., re QUESTION OF BOUNDARY : 



the map of 1746, that were put in about this part that they speak of, indicates 
the two thin^ which I contend for.* 

Lord Aberdare. — Before what date ? 

Mr. McCarthy. — Before 1703. Their contention is that this fort on the 
Albany River was put up in 1686 or thereabouts. 

Lord Aberdare. — I thought this Fort St. Anne was the same one. 

Mr. McCarthy. — But there is no fort mentioned on that map. 

Lord Aberdare. — I thought Fort St. Anne was mentioned, not exactly on 
the Albany River, but close to it. The river is called the St. Anne's River. 

Mr. McCarthy. — That is the Hudson's Bay post. 

Lord Aberdare. — This is the French map. 

Mr. McCarthy. — But it is the Hudson's Bay post. 

The Lord Chancellor. — How does that appear ? 

Mr. McCarthy. — That appears from the statement made of the names of 
their posts. 

The Lord Chancellor. — Surely one may not lay too much stress upon 
names, but is it very likely that after the date of the Hudson's Bay Company 
the name of St. Anne would have been given by the English adventurers to one 
of their forts ? 

Mr. McCarthy. — That is on James' Bay — ^the bay itself, as I understand. 
That fort indicated there is on the bay, and not on the river. 

The Lord Chancellor. — That is a matter of measurement ; but to me it 
seems that it is rather in the angle of land between the estuary of the river, if I 
may use that expression, and the bay than upon either the one or the other. 

Mr. McCarthy. — ^There is no contention that there was any fort there. The 
claim is that there wa^ a fort on what is called Perrai River, which is the Albany 
River. Then there was a fort upon the bay. 

The Lord Chancellor. — One wants really to see what the map represents. 
The name St. Anne I should have thought much more likely to be a French 
name than an English. 

Mr. McCarthy. — Perhaps it is a French fort, but we must remember the 
history of it at that date. The French between 1680 and the dose of that cen- 
tury, nad forts and other possessions upon the bay. There is no dispute about that. 

^he Lord Chancellor —There is an exceedingly important circumstance 
which we shall have to consider, which is this, that the Hudson's Bay Company 
themselves, in 1701 I think, proposed or assented to, as a boundary consistent 
with the actual occupation, the line of the Albany River. That is one of the 
most important facts in the case. 

Mr. McCarthy. — Yes ; but what I ask your Lordship's attention to now is 
— and there is no dispute about it — that the French did occupy the bay, and 
captured six out of the seven forts erected there by the Hudson's Bay Company, 
and as a matter of fact gave their own names to them. The fort marked there 
is a fort upon the bay itself — James' Bay — and is not claimed to be a fort on 
the Albany River. 

Lord Aberdare. — On this map. Fort Albany, Fort St. Anne, and Fort 
Chechouan are all thought to be identical. 

Mr. McCarthy.— Yes, they are identical forts called by the French St. 
Anne and by us Fort Albany ; but on the bay, and not on the river. The claim 
set up is that there was a fort on the river before the commencement of 1700. 

* The map of 1744, '* Oarte de la Baye de Hndson," and also the map of 1746, do, as a matter of 
fact, each ehew the fort in question. The other maps of 1744 do not at all embrace this part of the terri- 
tory—a oircmnstance overlooked by counseL 
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The Lord Chancellor. — As marked on this map of 1703 it seems nearer 
to the river than to the bay, and I should say rather on the river than the bay. 

Lord Aberdare. — If you follow the words " Fort St. Anne ou Quichi- 
ijhouen,'' you will find that will be on the bay rather than on the river. But the 
real question is whether these maps are sufficiently precise and whether it is 
likely there were two forts, one called Albany and this one. 

Mr. McCarthy. — The name Albany is not given to that fort. They do not 
^lairn that as Fort St. Anne on the Albany. 

Lord Aberdare. — So far as the French possession is concerned, surely it is 
indifferent whether it was a few miles below the entrance of the Albany, or 
whether actually on the Albany itself. 

Mr. McCarthy. — ^1 do not mean to say so ; but there are two or three forts 
there are disputes about, and two or three there are not disputes about. It must 
be understood, my Lords, that I freely admit that after 1682, when the French 
invaded Hudson's Bay, and captured these forts, they had posts on Hudson's Bay, 
which they continued to have until the EJnglish recaptured them after 1701 ; and 
then that matter was brouj^ht to a close by the Treaty of Uteecht, in 1713. 

The Lord Chancellor. — Is there any evidence of the subsequent possession 
by the English of those forts. 

Mr. McCarthy. — Yes, that is equally as clear as the statement I make. All 
the correspondence I read with regard to the Treaty of Utrecht shews that the 
English recaptured those forts.* 

The Lord Chancellor. — There is a statement in 1755, at page 643,t that : 

" Albany Eiver, when the French settled upon it, was called Quitchide Ohoaen by 
the Indians, bat we g«bve the name of Ste. Anne to the fort and river. That name long 
existed, and it is to be found in old maps. The river flows oat of a lake of the same 
name, on the shores of which we had a post called St. Germain. The English bailt a 
&ctory there,! and called it Henley, but it amounted to very little.'' 

Mr. McCarthy. — Now, to make myself clear to your Lordships on that point 
about the forts, I should like to say that at that time, about the commencement 
, of the 18th century, the French and English were in possession of the Bay, and 
shortly before that the French had taken all but one of the seven posts which 
the Hudson's Bay Company had erected. Then the war broke out which ended 
in the Treaty of Utrecht. During that war the English recaptured some of those 
posts, but not all. At the Treaty of Utrecht it was insisted that the French 
should withdraw from those, and leave their cannon, and that was agreed to. 
There is no doubt about that. Then, in the year 1715, following the Treaty of 
Utrecht, the Hudson's Bay Company were put in possession of those posts and 
forts, and they always acknowledged that that was done to their satisf€U3tion.§ 
All that I read to your Lordships on Saturday, and I need not refer to it again. 

The Lord Chancellor. — If you say that there is evidence that this fort St. 
Anne de facte passed, I should like you to refer to it 

Mr. McCarthy. — I will give you that evidence. 

Lord Aberdare. — I think what you stated was that that part of the arrange- 
ment was really completed, but what was not finally completed was the final 
ratification of the boundaries. 

* The Bnglish did not recapture thoee forts, but received those on the margin of the Bay by transfer 
«ubeequent to the Treaty of Utrecht, and pursuant to its provisions. Those of the interior were not 
transferred ; they remained with the French until the cession of 1763. (Appendix B, hereto.) 

t From BeUin's *' Remarques sur la Carte de I'Amerique Septentrionale.*' 

X That is on the river, not on the lake. 

§ And yet the interior country, and the p«).«t8 of the interior, remained in the possession of the French 
until the cession of Canada. Appendix B, hereto. 
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The Lord CHANfcELLOR. — I should like to see the specific statement as to 
these particular forts which are past the boundary line of the award. 

Mr. McCarthy. — In the first place, if your Lordships look at page 498* of the 
Joint Appendix, you will see what was Insisted upon was not merely the 
forts but the cannon. That is before the treaty. Then if your Lordships will 
look at page 576 there is a letter from Lord Dartmouth.^ I cannot give that fort 
separately because it was not dealt separately with. 

Lord Aberdare. — That is very important, because the French took a fort 
far to the north of that by a ship of war in 1706, during the war. 

The Lord Chancellor. — If you can shew nothing specific, then the question 
will remain in this position, that forts were to be given up, and forts were given 
up. What forts ? 

Mr. McCarthy. — All the forts. 

The Lord Chancellor. — " All" is a very large expression. There beinjif 
certain territories in dispute as to whether they were French or English property,, 
and the boundaries never being settled, it would be very useful if we could have 
it shewn that on one of the sides south oT the disputed boundary certain forts 
were taken. 

Lord Aberdare. — The order of the French King for the surrender of the 
forts on Hudson's Bay, which is at page 576, would seem to include all the forts 

'* M. J^r^mie, commander of the forts and straits of Hadson's Bay, is commanded 
to deliver np to the bearer of the Qaeen of Great Britain's order, the Bay and Straits^ 
together with all baUdings and forts there erected." 

Would they necessarily have included in the Bay of Hudson, James' Bay ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — At all events you must not yet assume that, and 
if this is the fort upon the river rather than upon the bay, might it not have 
been retained ? 

Mr. McCarthy. — It your Lordships desire me on that, I will go over it step 
by step, but I can prove it without that. All I say is that the correspondence 
proves it clearly and pointedly.^ Your Lordships will see the French line laid 
down on that very map before you, [viz : De V Isle's map of 1703 already referred 
to\. They never claimed north of that French line.§ 

The Lord Chancellor. — There are two claims put down here. You yourself 
have admitted in 1701 something a little to the north of that line. 

Mr. McCarthy. — No, my Lord, pardon me. 

The Lord Chancellor. — When I say, you yourself, I mean the Hudson's 
Bay Company. 

Mr. McCarthy. — No ; we never admitted it to be French. We denied it to 
be French, but said for the sake of peace we would accept it. 

The Lord Chancellor. — As a matter of fact, it was a boimdary which the 
Hudson's Bay Company were willing to have accepted.{| 

* Report of the French plenipotentiaries to the King, ISth April, 1712. 

+ Lord Dartmouth to the Lords Commissioners of Trade and Plantations, February 19th, 1718. 

X Counsel failed to specify the particular correspondence. 

§ As a matter cf fact they did cUim, even after the Peace of Utrecht, that they were entitled not only 
to the whole of the interior, but also to Buch portions of the shores of the Bay as the English oould not prova 
an incontrovertible prior title to. (Joint App. 513-16.) 

II By their memorial of 29th January, 1701, the company proposed as their southern boundary the 
Albany River on the west side of the Bay, and the East Main River on the east side. On a previous ooeasion, 
also, by their memorial of lOth July, 1700, they had proposed the Albany ; the Rupert River being then 
suggested by them as the limit on the east side. See these memorials, aiUt, p. 206, note %> 
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Mr. McCarthy. — Your Lordships will see all that was changed between 
1701 — the war following immediately — and the Treaty of Utrecht. 

The Lord Chancellor. — It would be extremely important if we could see 
that the particular places which are now in dispute were treated as being English, 
and not as being French. If you cannot shew that, but rely only on the 
g^eneral words, we follow the argument, but it is not necessary to enlarge it in 
•detail 

Mr. McCarthy. — The reference I gave your Lordships on Saturday does not 
nnake any distinction between one point and the other. 

The Lord Chancellor. — If that is so, we must consider the force of general 
•words in connection with other things. 

Mr. McCarthy. — Yes. And then I would add to that, that your Lordships 
Tvill see on the map before you [De V Isle's map of 1703] that where the French 
•desired the line to be drawn was south of James* Bay, south of the water line by 
« very considerable distance. 

The Lord Chancellor. — Not a very considerable distance. Something 
'Very far short indeed of what you allege to be Hudson's Bay territory, 

Mr. McCarthy. — But far south of these posts at that date. 

Lord Aberdare. — You mean the line oi 49^. 

Mr. McCarthy. — No ; that is our claim. 

The Lord Chancellor. — It would cut off the mouth of the Albany River 
and retain a considerable part of these forts. 

Mr. McCarthy. — But I say all the forts were north of that point. That is 
made plain by this, and I did not think there was any question about it. If 
your Lordships will look at the words used in 1744, at page 583 : 

" Extracts from the orders given by the Hadson's Bay Compaiiy to their ch\ef factors 
in the bay in anticipation of an attack overland from Canada." 

The Lord Chancellor. — What is the material part of it. 

Mr. McCarthy. — It is addressed to " Mr. Joseph Isbister and Council, at 
Albany Fort." Albany Fort was St. Anne s Fort, one was the English and the 
other the French name. 

Lord Aberdare. — There was a fort on the Moose River. 

Mr. McCartuy.— And they had put up a factory at Henley, on the Albany 
River. 

The Lord Chancellor. — Henley is on the north side. 

Mr. McCarthy. — No, my Lord, on the south. 

The Lord Chancellor. — Surely not. 

Mr. McCarthy. — We afterwards put the Henley Fort on the Albany River 
140 miles from its mouth.* 

The Lord Chancellor. — I asked whether on its north or south side. 

Mr. McCarthy. — I answer the south. 

The Lord Chancellor — I want to know from the map where it is. 

Mr. McCarthy. — If your Lordship looks at MitchelFs map, it shews it very 
plainly. 

* The Company, in their Memorial of 1760, say that Henley was 120 miles up the river. 



277 ' 

Digitized byVjOOQlC 



ARGUMENT OF MR. MCCARTHY, Q.C., re QUESTION OF BOUNDARY: 



The Lord Chancellor. — There it is marked on the south side. This 
photograph which is taken from Miteheirs map shews it below, and the map we 
have been using marks it above the river and not below.* 

Mr. McCarthy. — Then it is incorrect, because all the early maps mark it 
below the river.* 

Sir Robert Collier. — You say the original Mitchell's map shews it. 

Mr. McCarthy. — Yes, and I have another original map here which shews it 
— Henley Factory, on the Albany River. 

Lord Aberdare. — Would that be on the south side ? 

Mr. McCarthy. — Yes, and there are other maps where it is marked on the 
south side too.* 

Lord Aberdark — Where do you suppose Fort St. Germain was ? 

Mr. McCarthy. — About the same place. In fact I have a statement that it 
was in the same place. The French say it was the same place, and that the 
Henley fort did not amount to much.f But the fort we have been speaking of 
was at the mouth of the river, and sometimes called the Albany Fort and some- 
times Fort St. Anne. 

Now, my Lords, the result would appear to have been that though in 1701 
the Hudson's Bay Company proposed limitations, at the Albany River on one 
side, and at the East Main on the other, as their southern boundary, nevertheless 
the changes made by the war that immediately followed, so completely altered 
the complexion of affairs that they insisted then on getting the whole of the 
Bay and Straits of Hudson. The French acceded to that and surrendered aU the 
forts on the bay and straits, giving up even the cannon.J 

Sir Robert Collier. — *• The Bay and Straits of Hudson " is exceedingly in- 
definite. 

Mr. McCarthy. — " The Bay and Straits" certainly meant all the forts on the 
bay and straits. How far back it went is another question. 

Sir Robert Collier. — Oq the bay and straits, would not take you far. 

Mr. McCarthy. — There were no inland forts there then at all. There is no 
pretence that there were any inland forts at all§. 

Now we come to the treaty of 1713-14, when the Hudson's Bay Company were 
put in possession, under the order of the King. The French King gave the order. 
The Queen transferred the order to the Hudson's Bay Company to take posses- 
sion, and they acknowledged the fact, and that is the last time the French ever 

* Henky is represented on most maps as being on the north bank of the Albany, its tme position ; but on 
some as situate on the south bank. On the maps attached to Mr. Montgomery Martin's works on the Canadas 
and the Hudson's Bay Company's Territories respectively (the latter prepared at the instance of, and from 
materials furnished by, the Company), as well as on the map shewing the Company's territorial daims, pre- 
pared at the instance of the Company by their own geographer, Arrowsmith, for the House of Commons 
Committee of 1857, it is marked on the north side. These f Acts, with the strong probabilitr that that 
position was the most favourable for purposes of defence against the French, determined its location on 
the map alluded to by the Lord Chancellor, viz., the Ontario Government Map, prepared for the Privy 
Council. 

t The old map place Fort St. Germain on the Albany, at its exit from Lake St Anne, on the north 
bank, and considerably higher up the river than Henley. M. Bellin's statement (Joint App., 643), 
here referred to by counsel, may be read in agreement with the maps : " The English built a factory 
there"— that is on the Albany. 

t Only the forts on on the margin of the Bay were surrendered, and not those inland. The surrender 
was not to the Company, but '* to the Kingdom and Queen of Great Britain." (Treaty of Utrecht, art. 10), 
and, in view of all the circumstances enured, it was claimed by Ontario, to the benefit of the Crown, and not 
of the Company. And see antCf p. 190, note f, post, p. 831, note +* 

§ On the contrary, the evidence shewed there were several, as Forts St. Germain, Abbitibi and 
Nemiscau, with others on the Moose and Abbitibi, and other rivers of the northern slope, and upon Lake 
Mistassini. (See appendix B, hereto.) 
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occupied on the bay.* The next occupation that we hear of of the French is on 
the Albany River, at the place where Fort Henley now is. That was complained 
of by the Hudson's Bay Company in 1719. In 1719, that complaint was re- 
presented by the British Commissaries to the French. And we do not hear any- 
thing more about the French Fort which they call St. Germain, subsequent to 
that period. But I rely on the maps which are put in of 1744, and I rely on 
the statements read of 1756, to shew that at the time of the cession, this Fort 
St. Germain had been practically abandoned. It does nob appear in the list of 
forts given by Governor Pownall, nor in the list given by the two French oflScers 
to which reference was made by the other side, and to which I referred on 
Saturday. So that we may assume that Fort St. Germain wast* abandoned 
in obedience to the English demands.f Then, what happened with regard to 
thai. In the documents in which the Hudson's Bay Company state the 
facts in 1748, after the Treaty of Aix la Chapelle, they state distinctly, 
and I draw particular attention to that — 

The Lord Chancellor. — Where is it to be found ? 

Mr. McCarthy. — I will give your Lordship the reference to that. It is at 
page 587, and it is 1759 I see. That is a later one. I must get the earlier one 
in a moment. The one of 1719 may be read. That is at page 578.J Then 
there is one of 1748, which I shall be able to give your Lordships in a moment. 

The Lord Chancellor. — ^At page 587, what is there there ? I do not see 
anything there bearing upon the question of any importance at all. 

Mr. McCarthy. — I will give it to your Lordship, because it is of importance 
with reference to the French posts. 

Lord Aberdare. — The French go on claiming steadily from time to time,, 
up to 1750, and past that. 

Mr. McCarthy. — No, my Lord. 

Lord Aberdare. — They go on steadily claiming their right to possession, 
and their legal possession, at one time or other, of part of Hudson's Bay. 

Mr. McCarthy. — No, my Lord, I think not. When I say they do not, I 
want to be correctly understood. After 1719, when Lord Stair and Mr. Bladen^ 

* Not BO. In addition to their interoeptinff the best part of the tr<»de at their inland posts, their 
operations extended, at certain points, to the snores of the Bay, and in particular at the Rupert, which 
the Hudson's Bay Company abandoned, and at the Post h la Carpe, whose bounds extended to the shores. 
(See appendix B, hereto.) 

t The evidence is in contradiction to all these contentions of counsel : (a) Fort St. Germain is depicted 
on the maps as late as 1762 ; (6) the very map of 1744 here referred to, produced befora the Board, shews 
the very oontrary of what is stated : it clearly shews the fort, on Lake St, Anne ; {e) the statement of 1756, 
also here referred to, (Pownairs), is confessedly incomplete : ** I have not been able to get cm exact list 
of the forts in Canada, but the following is sufficient to sketch out the manner in which they conduct this 
service ;" he informs us, as the fact was, that the ** principal forts have subordinate forts dependent on 
them; they are yet independent of each other, and only under the command of the Grovemor- General 

. and the officers and commanders are removed to better and better commands " Now St. 
Germain was a dependency of Nepigon as the principal post, and Pownall sets out the Nepigon and its 
dependencies as follows :— 

(Tvfo or three. 



"NiPIGON. 



One on the River Michipicoton. 
One other on the Long River. 
And one other." 

Fort St. Germain may fairly be taken to be covered by one or the other of the two last mentioned ; {d) 
De Bougainville gives the post of Les Nipigons, without mention of dependencies other than that it mcluded 
La Carpe, which designation applied as well to a lake as to a stretch of territory : the limits of this latter were 
northward of Nepigon, and extending to the shores of Hudson's Bay, and access to it was by Nepigon ; {e) that 
the French held the trade of the interior with numerous establishments, the Company confining themselves 
to the shores of the bay, appears by the several admissions of the Companvas well as by many other pieces of 
evidence. (Notes on Maps, Nos. 65, 70, 76, 99, 108, 116, 124, the map of 1744, as produced. Joint App., 
pp. 680-5, 594-5, 602-3, 716 ; Ont. App., 28-9, 82-35 ; appendix B hereto). 

t See ante, p. 112, note t» 
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on behalf of the English, endeavoured to have this line fixed between the French 
and the English, nothing appears to have been said more than that Lord Stair 
vras unable to get the Commissioners to meet. He speaks of two meetings.. At 
the first meeting, the commission was read, and then, at the second, the Hudson's 
Bay claims were presented. Then they never met again. Lord Stair writes to 
say that he had seen the Regent, and the Regent promised that he would name 
a definite period for the commissioners to meet, but he never did so. 
Lord Aberdare. — What I refer to is this, that in 1720 — 
Mr. McCarthy. — ^That is the time when the negotiations were going on 
under the Treaty of Utrecht. At that time they were trying to settle this 
limiting line. 

Lord Aberdare. — 

<*The fact is thafc at the time of the said Treaty of Utrecht, the French 
possessed one part of the Straits and Bay of Hudson, and the English possessed the 
other. It is very true that the King of France had some time before conquered the 
English part, and it is of this, that it has been understood that restitution is to be made, 
that is to say, to trouble them no more in their enjoyment ; but with regard to the said 
lands possessed by the French in the said Bay, if t,hey have previously belonged to the 
English, the King will bind himself in the same manner to make restitution to them. 
But there must be a real and incontestible proof of proprietorship." 

That is at the top of page 514. Then you have extracts from M. de la Galis- 
sonifere s Tnemoire in 1750, where the same claim was kept up, where they say 
again that they only restored that which the English could shew that they had 
before, and nothing else : 

" The Treaty of Utrecht had provided for the appointment of commissioners to regu- 
late the boundaries of Hudson's Bay, but nothing has been done in the matter. The term 
* restitution,* which has been used in the treaty conveys the idea clearly that the English 
can claim only what they have possessed, and as they never had but a few establishments 
on the sea coast it is evident that the interior of the country is considered as belonging 
to France." 

That is in 1750, and appears at the bottom of page 514. Again, in 1755, the 
same claim was put forward,* that the English had never got more than the lower 
part and mouth of the rivers, and it was to that portion that the restitution to 
be made was to be limited : 

" There are no indications that the English commissaries who have been named to 
receive this restitution have demanded or required that the French should abandon the 
upper part of the rivers and the lakes." 

The Lord Chancellor. — It is clear that there were disputes. 

Lord Aberdare. — Yes, up to 1755. 

The Lord Chancellor. — Restitution, they said, we ought to make to you 
^tccording to your previous title and possession. We admit that if you can shew 
a previous title to it we are to restore, but we are not to restore what was always 
ours. That is the principle upon which they were conducting the negotiations. 

Lord Aberdare. — In the instructions to M. DeVaudreuil on the next page,"f* 
they say : 

'* They (the English) have not yet explained themselves respecting the extent they 
propose giving their Hudson Bay boundaries. But it is to be expected that they will 
wish to stretch them to the centre of the colony of Oiuada, in order to enclose it on all 
48ide8." 

* Joint App., p. 514. + lbid,f p. 516. 
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Sir Robert Collier. — 

" However that may be, His Majesty is firmly resolved to maintaii) his rights and 
bis possessions." 

Mr. McCarthy. — Those were secret instructions and they do not appear to 
have ever been communicated.* In point of fact, your Lordship will find that they 
never were communicated.* They did not meet or present to the English com- 
missioners their claims at all.-f- These were secret instructions from the King to 
the officers, but they were never communicated to them.* 

The Lord Chancellor. — The probability is that they must have in some 
way or other trannpired. 

Mr. McCarthy. — No ; I think not 

The Lord Chancellor. — Where do you get them from then ? 

Mr. McCarthy. —They were got from the French documents — the public 
records of France, or some of them, and also from Quebec. We have got pos- 
session of plenty of papers there. 

The Lord Chancellor. — However, it does not seem to be of much impor- 
tance. 

Mr. McCarthy. — We put before your Lordships the statement of how it 
occurred. 

The Lord Chancellor. — These papers will be evidence to shew what view 
the French took pending the negotiations for the settlement of the boundaries 
under the Treaty of Utrecht, but not of course any evidence that their views 
were right. 

Mr. McCarthy. — Then, my Lord, here is the Hudson's Bay statement of it 
at page 572. This is before the Treaty. 

The Lord Chancellor. — That is in 171 l.J 

Mr. McCarthy. — Then, in 1714, at page 577, the representation of the Hud- 
son's Bay Company is : 

*' That pursuant to the 10th article of the Treaty of Utrecht they did, the beginning 
of June last, send a ship for Hudson's Bay, and therein a governor, one Captain Knight, 
and his deputy, one Mr. Kelsey, to take possession of the whole Bay and Straits of Hud- 
son, together with all other places relatini; thereto as mentioned in the said articles, they 
having not- only Her late Majesty (of blessed memory) Her commission for the same pur- 
pose^ together with one from the company, but likewise the Most Christian King's order, 
under his hand and seal, with a power from the Canada Company, to deliver up the same 
according to the said treaty, which ship at the request of the said Canada Company, is 
not only to bring away the French settled in Hudson's Bay, but likewise their effects, 
pursuant to the aforesaid treaty, they payins; freight for the same, which ship may be 
expected the latter end of September or the beginning of October next." 

The Lord Chancellor. — It was not necessary to read this passage, 
Mr. McCarthy. — I think that is a passage which supports me. 

* These Instructions were of course not communicated, norintended to be communicated, to the English; 
but they are published in the authoritative source from which thev have been repiinted in the Joint Appen- 
dix as the private Instructions of the King, communicated to M. de Vaudreuil on the occasion of' his ap- 
pointment to the Grovemor-Generalship. They provide for his course in various contingencies liable to 
arise at a critical period, when it might not be possible or politic to await the result of inter-communication 
with the distant home government. (Paris Documents^ Col. Hist., N. Y., vol. 10, pp. 290-3; where 
also an extract frDm the General Instructions to Vaudreml is given). 

t Counsel here confounded two quite different things— the action of the commissaries under the Treaty 
of Utrecht, in 1719, and the Royal Instructions to the Marquis de Vaudreuil, in 1755. It is true that the 
French commissaries of 1719 made no reply to the propositions of the English commissaries, because of these 
being considered inadmissible ; but it is manifest that this had nothing whatever to do with the Royal 
Instructions of 1755. 

t Printed ante, p. 211, note. 
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The Lord Chance i.lor. — That shews nothing whatever as to what particu- 
lar forts were delivered up. 

Mr. McCarthy. — Except that it says, all of them. 

The Lord Chancellor. — It does not say all of them even. 

Mr. McCarthy. — Doesn't it, my Lord ? 

The Lord Chancellor. — Well, which are the words that shew that ? I 
cannot see it. They want somebody to receive that which was to be delivered ; 
it does not shew anything whatever. 

The Lord President. — The French only intended to deliver up that which 
they [the English] had before. 

The Lord Chancellor. — It is clear that that was the principle that they 
went on, whether it was right or wrong. That was the principle which they 
meant to insist on in the settlement of the disputes. 

Mr. 'McCarthy. — Your Lordship wanted me to point out the statement of 
what took place under the treaty, at the time of the negotiations. 

The Lord Chancellor. — Surely you went at length through those negotia- 
tiona. 

Mr. McCarthy. — I thought I had gone through the whole of them. 

Sir Robert Collier. — I do not think we wish you to go over the same 
ground again. I do not think we want that. 

Mr. McCarthy. — Then, if your Lordships will look at page 510, you will 
find the statement I have made as to what took place with the negotiations,, 
from Mr. Bladen. It is dated the 7th of November, 1719, and it is at line 30^ 
commencing with that paragraph. 

The Lord Chancellor. — What has that to do with it except that their time 
was wasted ? 

Mr. McCarthy.— A little more, my Lord. I think : 

'* Our time was spent in preparatory discourses concerning the intent of the 10th 
Article of the Treaty of Utrecht, relating to the boundaries of Hudson's Bay ; and at our 
next meeting, which will be to-morrow, at my Lord Stair's house, we design to give 
in the claim of the Hudson's Bay Oompany, in writing, with some few additions pretcy 
material for their service,* in case the Abb6 Dubois his health will allow him to be there, 
which I ^ear it will not, for he is con6ned at present to his bed. But I confess, I cannot 
help thinking it will be to very little purpose to puzzle ourselves about settling bound- 
aries, by treaty, in the North of America, if tbe French have so concise a way of fixing 
theirs in the Soubb, without asking our concurrence ; it is to be ho[>ed they wiU have the 
modesty to recede from this new acquisition." 

Then follows a further letter— 

The Lord Chancellor.— Now I really wish to remonstrate with you against 
reading letters so absolutely useless. It does not go to any point whatever. 

Mr. McCarthy. — Perhaps your Lordship will pardon me for referring to the 
next letter. There is a great mass of matter, and I will endeavour not to read 
more than is necessary. At the foot of page 511, your Lordship will see : 

'f My Lord Stair has spoke to the Eegent, who said immediately that the conference 
shall be renewed whenever we please : His Excellency then desired His Eoyal Highness 
would appoint a day, which he promised to do. This is what the Regent has promised 
my Lord Stair once every week for four or five months past, without any effect, and His 
Excellency does not expect any more from the promise now, though possibly a conference 
may be appointed for form sake. I have been here near six months, and have seen only 
one conference, which was appointed by my Lord Stanhope's desire ; I think there had 



* Ab to these unauthorized additions, see ctnte, p. 159, sub-note i. 
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been two conferences before I came ; at the first of them the commission!) were read, and 
at the second, my Lord Stair and Mr. Bladen gave in a m'^roorial about the limits of the 
Hudson's Bay Company, to which no answer has been made."* 
That is what I desired to point out and that is the reference we have to it. 

The Lord Chancellor. — What possible bearing has that upon any question 
which we have before us ? 

Mr. McCarthy, — Your Lordships were urging a moment ago that it was im- 
portant to know what the statement of the French claim was. 

The Lord Chancellor. — We have got it. 

Mr. McCarthy. — I want to point out that the French never presented that 
claim to the En^rlish. 

The Lord Chancellor. — You say so, and you are entitled to assume it, but 
the document is before us in which the statement of the claims of the French is 
put out of question, and the principle upon which it is to be construed is expressed 
in the clearest and plainest terms. Whether that other document was presented 
or not can make not the slightest difference. 

Mr. McCarthy. — I think it does make a difference, and therefore I read 
that passage to your Lordship. 

The hoRD Chancellor. — If you could shew that any negotiations proceeded 
to the point at which they waived that and took up other ground, that inight be 
important. 

Mr. McCarthy. — All I can shew is, and I believe it to be the fact, that they did 
not make any pretensions of that kind to the English. Now, will your Lordships 
look at what I have been trying to find for some time, namely, the Hudson's Bay 
Company's Memorial in I750.t It is in the Manitoba Appendix, page 24. 

Sir Robert Collier. — We have had this before us, and I have marked It. 

Mr. McCarthy. — I am 'going to refer to the passage which your Lordships 
seemed to require, at the foot of page 25 : 

"That yoar memorialists have used the best endea/oars in their power to prevent 
the French making: any encroachments on the British territory ia those parts, and parti- 
cularly at the south eud of the said bay, where, by the neif<hboarhood of the French, 
there is most to be apprehended. Your luemorialists have made a settlement many years 
since upon the principal river there, called Moose River, which runs at a great distance 
south into the bay, and havA also erected a post mounted with cannon for the defence of 
the settlement, and preventing the French enterins; the bay by any navigation d6wn that 
river ; and your mpmorialists, on another principal river, called Albany River, that like- 
wise falls into the bay, towards the southward thereof, and comes a great way from the 
west, erected another fort called Henley, at the distance of 1 20 miles up that river, your 
memorialists thereby endeavouring to guard their territories both to the south and west 
against the French frontier, and which forts and settlements of your memorialists are 
maintained and supported by them at considerable expense. And your memorialists have 
in like manner for their further defence towards the west " — 

that I do not think I need read. 

The Lord Chancellor. — Of course, this is a document which is to the 
purpose, and it certainly refers to the posts on the Moose and Albany Rivers. 

• The extract is from a letter of Mr. Piilteney to Mr. Secretary Craggs, dated Paris, 4th May, 1720, 
sjkd continues as follows :— ** I must own that I never could expect much success from this Commission, 
since the French interests and ours are so directly opposite, and our respective pretensions interfere so 
much with each other on the several points we were to treat about ; but that the French have not been 
willing to entertain us now and then with a Conference, and try how far we might be disposed to comply 
with any of the views they had in desiring the Commission, cannot, I should think, be accountea for, but 
by supposing they knew we came prepared to reject all their demands, and to make very considerable ones 
for ourselves." 

t See some extracts ante, pp. 229, 230, text, and 229, note f, 230, note *. 
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The words which you have just read seem to deserve attention : " Your memorial- 
ists thereby endeavourmg to guard their territories both to the south and west 
against the French frontier." 

Mr. McCarthy. — Yes, my Lord, it shews at all events that there was no 
acquiescence on the part of the Hudson's Bay Company, and also shews that at this 
point Fort Henley, they had withdrawn from. 

Lord Aberdare. — It shews that the frontier must have come up uncommonly- 
close to the Hudson's Bay. 

Mr. McCarthy. — So it did, my Lord. 

Lord Aberdare. — They were at Fort Abbitibi, which is immediately south 
of the bay, and you will see that there is very little distance between the fort 
which they erected at Moose River and Fort Abbitibi, which is immediately to 
the north of the height of land, and south of James Bay. 

Mr. McCarthy. — The distance I will give your Lordship exactly, but that 
was the fort, that was the place they speak of, and that was the danger they 
apprehended of the French from the contiguity of Canada.* 

Lord Aberdare. — The French claim in the various papers which they put 
in that they have occupied all this country, coming from the south, that they 
have come up almost to the borders of Hudson's Bay, and that all that the 
Hudson's Bay Company could claim would be the borders of the bay. 

Mr. McCarthy. — That is what the French were claiming, and the English 
claimed that the Hudson's Bay boundary went down to the 49th line. That was 
the difference between them, and as a matter of fact the Hudson's Bay Company 
were in possession, and went into the interior as far as the Moose River, a dis- 
tance of 150 or 120 miles or whatever it is.f 

* Not ftrom Fort Abbitibi alone was the danger to be appreliended : See the list of old poets 
retained, and new posts established, by the French to the north of the height of land after the Treaty of 
Utrecht, in appendix B, hereto ; also m list of the posts of the North-West, established after the same treaty, 
and never objected to by the English Government or the Hudson's Bay Company {lb ) ; also sec. II. of the 
same appendix ; and as to the position of the French and the Company, respectively, immediately before the 
treaty, see the Company's memorial of 1711, anU, p. 211, note. 

t The real facts were dififerent from this. It was in evidence, and in fact admitted by the 
Company, and also so found by the agents appointed in the interests of the Dominion and Mani- 
toba to make researches for the purposes hereof, that the Company never went into the interior io 
the region of the Moose, or, except so far as Henley was concerned, elsewhere, during the French 
regime, nor for a long time thereafter. Moose Fort was at the mouth of the river, and the very 
memorial vof 1750 referred to by counsel sets out that the object of its erection was for ''preventing 
the French entering the Bay by any navigation down that river . . . and to guard their boundaries 
to the south against the French frontier. " In a statement of the Company printed in 1857, and furnished 
by them for the purposes of the arbitration of 1878 as to these boundaries, they say: "As long 
as Canada was held by the French, the opposition of wandering traders was insufficient to induce the Com- 
wiy to give up their usual method of trading. Their servants waited at the forts built on the coast of the 
Bay, and there bought, by barter, the furs woich the Indians brought from the interior. But after the 
cession of Canada to Great Britain in 1763, British traders, following in the track of the French, pene- 
trated into the countries lying to the north-west of the Company s territories, and by their building 
factories brought the market for furs nearer to the Indian seller. The Company finding their trade 
seriously afifected, extended thn field of their operations and sent parties to establish themselves in the 
interior. In process of time, all smaller opposing interests were absorbed, either by purchase or coalition 
in the North- West Company of Montreal, which thus became the sole rival and competitor to the Hnd- 
son's Bay Company. During many successive years, a most disastrous contest was carried on between 
these two Companies." (Joint app. 594.) Mr. Goschen, chairman of the Company at the time, in a letter 
of 12th December, 1876, to the Secretary of State of Canada, conveying information for the purposes oi 
the same arbitration, says : '* At the time of the passing of the Quebec Act, 1774, the Company nad not 
extended their posts and operations far from the shores of the Bay. Journals of the following trading 
stations have been preserved bearing that date, namely: All>ismy, Henley, Moose, Eastmain, York, 
Severn and Churchill." (Joint app. 594-5.) And Messrs. Bischoff, Bompas and Bischofif, the London 
.igents of the Dominiou instructed to make researches, write on 22nd March, 1877, to the Secretary of 
State of Canada : '* . . We have bi^n engaged almost continuously since the date of your last letter 

in searching the records of the Hudson's Bay Company From a perusal of the Company's 

journals, we find that it was not the practice of the Company's servants to go up country to purchase 
peltry from the Indians ; but the Indians came down to York and other forts on the Bay and there 
exchanged their furs, etc., for the Company's merchandize. It appears that the 'pedlers.' as they were 
called, from Quebec had for some time prior to the year 1773 gone up into the Red Kiver district, and by 
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The Lord Chancellor. — What is the distance between the fort at Moose 
River and Fort Abbitibi ? As far as I can guess it must be over 100 miles. 

Mr. McCarthy. — I think we can give your Lordship the exact distance if 
it becomes material. 

Lord Aberdare. — It is about three degrees. 

Mr. McCarthy. — It is about three degrees between the two forts. And the 
French proposition, if I can find it, I think is important. 

The Lord Chancellor. — It is not possible to describe the Moose River fort 
as a frontier fort. 

Lord Aberdare. — No, and there is Fort St. Louis which is said in this map 
to have been built before 1686. 

The Lord Chancellor. — That is the fort I say, there is no evidence of being 
a frontier fort. 

Lord Aberdare. — Nor Fort St. Jacques or Fort Charles 

Mr. McCarthy. — That I say there is evidence about. There is a fort at 
Abbitibi which is a frontier fort. 

The Lord Chancellor. — You cannot seriously contend that Moose Fort is 
a frontier forb. It is a considerable distance at the extreme north of Fort 
Abbitibi. 

Mr. McCarthy. — I say so. It was not a frontier fort but a fort upon the 
river for the purpose of meeting the atta,cks of the French. 

The Lord Chancellor. — No ; they have altered their expression, because- 
at page 26 they say : " Your memorialists thereby," that is by the erection of these. 
Moose and Henley Forts, " endeavoured to guard their territories both to the 
south and west against the French frontier," 

Mr, McCarthy. — Yes ; my Lord. 

The Lord Chancellor. — Does not that imply that they were frontier 
forts ? 

Mr. McCarthy. — I do not think so, my Lord.* 

Lord Abjirdare. — It implies that they [the French] must have come very 
close up to them. 

Mr. McCarthy. — It implies this, my Lord : We say all the trade was done 
by these rivers, and what they dreaded was that the French might penetrate 

so doing bad cut oflf the Indians and bought their furs, and so prevented their taking them to York Fort 
and the other settlements and forta on the Bay. It was to prevent this that in the year 1774, one Mr. 
Hearne was sent down to establish a station up country, which he aceordingly did at Cumberland House. 
In the same year, Matthew Cocking started on a journey to the Red River district, but no settlement was 
made there until some 16 years later. In his journal of this journey he mentions * that pedlera swarmed 
there every vear/ 'An old pedler called Young Deer residing there £* that *the natives were cor- 
mpted by the pedlers having so long resided there,* and speaks of Franoeways settlements on the 
Saskatchewan River. These pedlers were both English and French, but seem to have come from 



Quebec We have not taken extracts from the Post Diaries, inasmuch as we can trace no direct 

evidence calculated to support counsel's theory of prior discovery by the Hudson's Bay Company, and the 




* The Hudson's Bay Company, in their memorial of 1760, dispose of this question, by shewing that the 
French frontier approached Fort Moose from the south, and Fort Henley from the west : "Your me. 



manv years since upon the principal river there, called Moose River, which runs from a graat distance 
south into the Bay, and have also erected a fort, mounted with cannon, for the defence of the settlement 
and preventing the French entering the Bay by any navigation down that River ; and your memorialists, 
on another principal river, called Albany River, that likewise falls into the Bay towards the southward 
thereof, and comes a great way from the west, erected another fort, called Henley, at the distance of 120 
miles up that river— your memorialists thereby endeavouring to guard their territories, both to the south 
and west, against the French frontier." (Memorial of 1760, copy in "Ontario Boundaries before Privv 
Council. ") Fort Moobe was on the Bay, at the mouth of the Moose River. ^ 
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down by these streams, and they erected these forts for the protection of their 
business on Hudson's Bay. That is how I understand it In one of the 
papers put in by the other side^ there is a clear explanation of all that, and your 
Lordships will understand that readily on a moment's reflection. Those who 
were at the sources of the rivers could congregate their forces and prepare for an 
attack, because it was a very simple and easy thing to do to go down the stream 
and attack the people at the mouth of the stream, and that was one of the 
reasons why in early times they said that it was necessary to give the boundary- 
limited by the watershed, because if an enemy or another power was allowed to 
come in at the source of the stream they could gather their forces together, before 
any preparations could be made to meet them, whereas if they had to come over 
the height of land, the time required for the preparation, and the time of the 
passage, would give notice of their approach and enable a defence to be made. 
That is stated by one of the French gentlemen whose memoires have been put in 
by my learned friends on the other side,* and it is a good and plain reason why 
the line of ohe height of land should be accepted as the line of limitation between 
powers in this savage wilderness. 

This fort at Lake Abbitibi I propose to say a word about bye and bye. All 
I think we have is this, that the French fort at Fort St. Germain was not there 
till 1714 or 1715. There is no evidence of its being there before thatf Then 
that fort seems to have been withdrawn, and in its place Fort Henley was sub- 
stituted by the Hudson's Bay people.f Then the only other fort to the north of 
the height of land was Fort Abbitibi,'f and let me tell your Lordships when that 
was built. 

Sir Robert Collier. — Fort Henley was substituted for Fort St. Germain ^ 

Mr. McCarthy. — Yes, my Lord, it is the same place, and consequently Fort 
St. Germain was withdrawn.j The French withdrew from that place and we 
lind no mention of it,f or any mention of their forts at a later place. Then the 
other fort which they had in the country north of the height of land was Fort 
Abbitibi. Now, that fort was erected at the time that the invasion of the 
Hudson's Bay was made in 1686 by a man of the name of Troyes.J He went 
there to attack the Hudson's Bay party, and his party erected Fort Abbitibbi, 
and that remained in the possession of the French until the time of the cession. 
That was the reason probably why the Hudson's Bay people suggested that the 
49th parallel should be their boundary, because their Lordships will see it is 
immediately north of Fort Abbitibi. 

Lord Aberdare. — If this map is to be any guide at all, the country both in 
Lower Canada — the portion of Canada called Quebec — and, on the other side, the 
portions awarded to Ontario by the arbitrators is covered by French forts. 

'Dumas' memoire on the boundaries of Canada, 1761, Joint App., p. 526, which, on this particolar point, 
had reference, not to the boundaries towards Hudson's Bay, but to those to the southward of the Great 
Lakes, and towards Louisiana. The Hudson's Bay Company never put forward a claim to any <rf the 
boundaries proposed by them on this particular ground, nor at all to the height of land unUl Lord 
Selkirk's time, and then on the pretence that the cnarter justified the claim, and invoking, later on (that 
is, upon the present proceeding), the language of the Treiity of Utrecht in support This latter pretensioQ 
was summarily disposed of by their Lordships as hereinbefore appears (pp. 216-218). 

fThe evidence as to all this is clearly to the contrary, as has been already set out. AnU, pp. 221, 
note Xi 278, notes *, t and §, 279, note f ; appendix B, hereto. 

tThe Chevalier de Troyes, commissioned bv the Governor-General to proceed overland against the 
English establishments on the shore of Hudson s Bay. The expedition consisted of one hundred men, offi- 
cered, under de Troyes, by the Sieurs d' Iberville, de Sainte H^l^ne and de Marinoourt, and MM. Duchesnil 
and Catalogue. Establishing a post at Abbitibi on the way, they captured, first, Fort Moose, and then 
Fort Rupert, and bringing with them the heavy guns from those places, they placed them in battery against 
Fort Albany, which was forced to capitulate. (Out. App., 7 ; Joint App., 670*1, 626-7.) 
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Mr. McCarthy. — I have again to say that until your Lordships find proof 
of that — and no proof is to be found or offered in the books before you — I ask 
your Lordships not to accept it. There is no pretence for it on the evidence.* 
My friends have given no reference to it.* *md I have looked carefully to see, and 
I can find no reference except to these forts which I mention.* I think, probably, 
the reason why the Hudson's Bay people proposed the 49® line as the line of 
demarcation is because it gives to the French this Fort Abbitibi.f Then, with 
reference to Fort St. Germain, I have spoken of that, and I have said all that 1 
wish to say about that ; I need not weary your Lordships by repeating it. Then, 
if your Lordships are satisfied about that, we will come to the next series of 
forts which they claimed, and those forts are shewn upon a map which has 
been put in. 

The Lord Chancellor. — What is Fort St Louis mentioned in this map 
of 1703 ? 

Mr. McCarthy. — Where is that ? 

Lord Aberdare — Fort St. Louis is down in the south of James' Bay. 

Mr. McCarthy.— That was one of the forts of the Hudson's Bay Company 
that had been taken. .Your Lordships will remember that up to that time the 
French were in possession actually of six out of seven of the forts of the Hud- 
son's Bay Company. * 

Lord Aberdare. — Did they give it a new name, because, I suppose the 
Hudson's Bay people would not call it Fort St. Louis. 

Mr. McCarthy. — No; they gave a new name; they called these forts by 
different names. 

The Lord Chancellor. — It is the Moose Fori 

Lord Aberdare. — It is called Fort St. Louis. 

Mr. McCarthy. — Everything they called by French names, for instance York 
Fort they called Fort Bourbon, and Fort Albany they called Fort St. Anne. I am 
not quite sure that they chcuiged the name of Fort Rupert,^ but they gave 
different names to these forts generally. These forts on the Bay, as I have said 
over and over again, were undoubtedljr in the possession of the French, captured 
by them from the English, and were restored by the Treaty of Utrecht, so that 
I think your Lordships will find that I am correct when I say that all the forts 
on the Bay which they did occupy were given up by the Treaty of Utrecht. 
The other fort was built on the River Albany in 1714, and with the exception of 
that fort and Fort Abbitibi, and the forts erected by Verendrye subsequent to 
that in 1738, there are no forts which have any bearing on the question which 
your Lordships have to decide.§ I am desirous of confining my observations as 
much as possible to those matters which appear now to me to be important. 
Now, if your Lordships will follow me and look at map No. 84, coming down to 
the other forts, your Lordships will see exactly where they are. I have never 
denied that there were forts. It is a small map in the brown coloured collection. 

Lord Aberdare. — That is a map of 1750. 

Mr. McCarthy. — A map of 1750, and that is said to be a map marking the 
forts to the west, by M. Verendrye. 

* On the contrary, the evidence was clear, and easy to find, in the books before the Board. See 
appendix B, hereto. 

t This scarcely accords with counsers previous contentions, that the line of 49** was proposed because of 
its being practically the same as that of the height of land« and that its adoption would be convenient, by 
reason of the Jifficulty of following the irregular line of the height of land. {Ante, pp. 221, 236.) 

t They named it Fort St. Jacques. 

§ On the contrary, there were many other forta having such a bearing, as hereinbefore already appears. 
But see appendix B, hereto, where the particulars are brought together. Verend rye's forts were erected 
17S1-1749. 
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Lord Aberdare. — Is this an English or a French map ? 

Mr. McCarthy. — A French map. 

Sir Robert Collier. — From whose custody does it come, the Hudson's Bay 
Company ? 

Mr. McCarthy. — No, my Lord. 

Lord Aberdare. — It is from the Depot de la Marine. 

Mr. McCarthy. — Yes ; from the Marine Department. Now, your Lordship& 
will see on the right hand side is all that is shewn on the map of Lake Superior. 
Then following a chain of waters your Lordship will see the forts. 

The Lord Chancellor. — ^That is not what I have got. I have got one 
which is a chart of the new discoveries in the west of Canada. 

Mr. McCarthy.— That is the one, No. 84, my Lord * 

The Lord Chancellor. — I do not see Lake Superior at that point. 

Mr. McCarthy. — I am pointing out what is Lake Superior ; but it is not 
marked. On the right hand side your Lordship will find Lake Superior. 

The Lord Chancellor. — Do you mean where the map ends ? 

Mr. McCarthy. — Yes. 

Lord Aberdare. — For instance, it is called " Partie du Lac Superieur." 

Mr. McCarthy. — Yes ; it is, as a fact. 

The Lord Chancellor. — Then, that makes Lake Winnipeg discharge itself 
into Lake Superior ? 

Mr. McCarthy. — No, my Lord, the height of land is marked immediately 
afterwards. 

The Lord President. — It does look as if the watercourse was continuous. 

The Lord Chancellor. — It looks as if these lakes met and discharged 
themselves into the Bay of Hudson and also into Lake Superior ? 

Lord Aberdare. — In all the maps, it is difficult to make out the diflferent 
systems. 

Mr. McCarthy. — That is really the height of land there which is marked, 
but up to that time it was hardly known. ♦ I think this is the first map in which 
we find any mention of the height of land. All the other maps shew this water 
system draining into Lake Superior and being a part of the St. Lawrence system."!* 
Now if your Lordship will follow that up to the lake called Rainy Lake. 

Lord Aberdake. — There is no doubt that the source of the river which flows 
into Lake Superior is very close to the source of the river that flows into Lake 
Winnipeg. It is like the Severn and the Wye, which take their rise within a 
very few miles of each other. 

The Lord Chancellor. — Whether you can or cannot divide the waters at 
this point may be a question, but here on this map it is not of course Very 
important. 

Lord Aberdare. — What is the map supposed to shew ? 

Mr. McCarthy. — It is supposed to shew the forts or posts which were founded 
or erected by Verendrye. and if your Lordship will follow it, you will find that it 
puts that down exactly. Your Lordship will see at Rainy Lake, Fort St. Pierre. 

*No. 84 in the Notes on Mapo, Ont. App., p. 110: "Carte dee nouvelles D^couvertee dans TOtiest 
du Canada, dreas^e ear les Mc^moires de Mr. de la Veranderie, et donn^e au D^pdt de la Maiine par Mr. 
de la GalisBoni^re, 1750. " Galissoni^re was Governor-General at the time. 

t Some maps prior to this date shew the division of the waters properly, and some erroneously as here 
stated, but most of them are silent. After 1760, Mitchell's, of 1766, and other maps, perpetuate the error. 
To this error in Mitchell's, which was the map bv which the framers of the treaty regulated their procet'd- 
ings, is ascribed the drawing of the international boundary line of 1783 through the Long Lake, so called, 
and the intervening waters, to the most north-westernmost point of the Lake of the Woods, there shewn as 
the head of the 8t. Lawrence bvstem. (Documents relating to the Boundaries of Ontario, 1878, p. 136v, 
notes * and t) The French explorers must have known the exact height of land from a very early date. 
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That is the iirst fort. Then, if your Lordship will follow on to the next lake> 
which is the Lake of the Woods, you will find south of that Fort St. Charles. 
Then, if you will go to Lake Winnipeg, you will find another fort on the east 
side of that ; and if you will still follow on to the west you will find, at what is 
called the Lake of the Prairies, Fort Dauphin and also Fort La Reine. These 
are the forts which that gentleman erected and this is the map shewing where 
he erected them. 

The Lord Chancellor. — These are all forts of the Western Sea ? 
Mr. McCarthy. — Yes ; there are the forts he erected. What I draw atten- 
tion to is that this line of forts is on the boundary line between Canada and the 
United States and south of the awarded territory. It is on the very line which 
is the southern boundary of the awarded territory. 

The Lord Chancellor. — Some of them are in the awarded territory ? 
Mr. McCarthy. — Speaking generally, they are on the line. One is to the 
north, Fort St. Pierre. Fort St. Charles is to ike south. This line of forts is on 
the line which is southward of the territory.* 

The LoRi> Chancellor.— There is a Fort Caministiquia ? 
Mr. McCarthy. — That is further north. I understand that Pigeon River is 
south of that. There is no doubt that Fort Caministiquia is not on this chain. 

Sir Robert Collier. — This map is altogether wrong. The Rainy Lake is 
put as to the north when it is to the south. 

Mr. McCarthy. — Still it is accurate enough so far as the forts are con- 
cerned. I rely upon them. 

Sir Robert Collier. — It is an inaccuracy which is material. 
Mr. McCarthy. — It is not my evidence. It is their evidence. They have 
put it in and I must accept something. It is the only evidence which your 
Lordships have of where these weref 

Sir Robert Collier. — It is altogether wrong. The Rainy Lake is put as to 
the north but it is to the south, and the Hudson's Bay is wrong. 
Mr. McCarthy. — That is out of place. 
Sir Robert Collier.— It is as wrong as possible. J 

Mr. McCarthy. — All the maps are.§ He puts them down on this water 
communication. We find it was the water communication he took. At that 
date he could not have got into this country except by water communication. 
Up Pigeon River, Long Lake and the Lake of the Woods was the only means of 
communication in those days. There is no doubt that is where he erected the 
forts. That is, at all events, the proof which is oflPered to us.|| The result of 

♦ If any, only Fort St. Chiurlee, which waa erected in 1732, is to the south of the international line of 
1783 ; the map puts it on the south shore of the Lake of the Woods. This, however, does not affect the 
principle, m tnis fort dominated as well the territory to the north as that to the south of the Lake of the 
Woods. The map shews also Fort Bourbon, at or near the mouth of the Saskatchewan. 

t Only one piece of evidence, and not the most important. • Their establishment and particular l«>cation8 
are as much settled matters of history as the discovery of Marquette and Joliet, or the explorations and 
exploits of Cavelier de la Salle. (See de Bou^inville^s account of them, antt, p. 94, note ; the account of 
Thos. Jefferys, the English geographer and historian, in 1761, antCj pp. 143-4 ; and M. Margry's account. 
Out. App., p. 11, et Bcq. The British and Canadian traders who entered the country after the cession of 
Canada, as for instance Alexander Henry and Sir Alexander Mackenzie, give testimony in regard to the 
old French forts ; as to Henry, see ante, p. 238, note *, and Ont. App. pp. 51-3 ; Mackenzie, ante, pp. 92-4. 
and Ont. App. p. 64 ) » » ^-t- . 

t The map in question is a sketch transmitted by the Gk>vemor-General to the Department of Marine 
and the Colonies, shewing, with very sufficient though not scientific clearness, the chief water communica- 
tions, both lake and river, from the mouth of the Pigeon River on Lake Superior to the northerly htjad of 
Lake Winnipeg, and out of thi« direct route, Lake Manitoba with its narrows, the Red River and the 
Assiniboine, together with the chain of forts—each in the proper position— founded by Verendrye The 
Saskatchewan also is shewn as discharging into Lake Winnipeg, and this lake into Hudson's Bayf 

§ And yet maps of the greatest geographers of their particular time— English, French. Italian etc — 
were put m or referred to. (Notes on Maps, Ont. App., 95-1.30.) 

II See aupra^ note f. 
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what I have said, so far as it appears to me, that there is not one fort that goes 
to justify in any sense the claim which is made here by the Province of Ontario 
after the Treaty of Utrecht. The only possible fort they could rely upon was 
the Fort St. Germain, and that fort was withdrawn, as I think I have offered 
sufficient proof to shew.* The oJLher forts are south of the linef and cannot 
justify the northern boundary assumed or taken by the arbitrators.^ Here is a 
map which is the same as theirs only different in colour. 

Now as to the foists the Hudson*s Bay Company occupied. That, I take 
it, is the next question which properly comes up. 

The Lord Chancellor. — There does not seem any evidence that there was 
any fort of the Hudson's Bay Company, before the Cession, further inland than this. 

Mr. McCarthy. — Ten years afterwards we have the Cumberland Fort. 

The Lord Chancellor. — That is in 1774. 

Mr. McCarthy. — Yes.. The next fort we have is in 1790. That is called 
Bed Lake. 

The Lord Chancellor. — Anything done at that lake cannot affect the 
limit between the provinces. 

Mr. McCarthy. — But it does affect the territory ds between the Crown and 
the Hudson's Bay Company.§ 

The Lord Chancellor. — There is no question as to that part of the territory. 

Mr. McCarthy. — Your Lordship will see that Red Lake was down — south of all. 

The Lord Cha.ncellor. — Where is that ? 

Mr. McCarthy. — That is south — in the portion that was awarded afterwards 
to the United States. 

The LORD Chancellor. — I see Red Lake. I do not see the fort. 

Mr. McCarthy.— That is where it is put. 

Mr. Mow AT. — There are two or three Red Lakes. The fort was on the 
northern Red Lake. 

Mr. McCarthy. — I will give your Lordship the evidence about it. 

Lord Aberdare. — What is the date ? 

Mr. McCarthy.— 1790. 

Lord Aberdare. — That was included in the cession afterwards to Lord 
Selkirk ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — It strikes me it may possibly be important. I 
ahould like to know where the references are. It is apparently just outside the 
western boundary. It may possibly be material ? 

Mr. McCarthy.— Yes. 

Mr. Mo WAT. — Before 1790, Red Lake was ceded to the United States. 

The Lord Chancellor. — It strikes me at present that this may be important. 

Mr. McCarthy. — Will your Lordship allow me to hand that in later. I 
cannot detain your Lordship for that. I cannot find the reference at the moment. 

The Lord Chancellor. — I am a little surprised, considering the position of 
Red Lake that you should not have it in the front of your artillery. 

Mr. McCarthy. — I have it marked, but I have not the place where it is 
referred to. I know it is mentioned in two or three places, but I cannot lay my 
hand upon it at the moment. 

C3* The evidence proved the very contrary. See antt^ pp. 221, note J, 278, notes *, t and §, 279, note t ; 
appendix B, hereto. 

t See arUe^ p. 289, note *. 

X But this was only one element of the considerations which guided the arbitrators in their finding. 

§ The Company were not thereby put in any better position as towards the Crown than the other 
British subjects, whether corporations or individuals, who occupied or had posts in the territory, and that 
antecedently to the Hudson's Bay Company. 
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The Lord Chancellor. — Then we will postpone it.* 

Mr. McCarthy. — If your Lordship will kindly do that, I think I can find 
it. Then, there was another fort. 

Lord Aberdare. — Will you look at page 590. 

Mr. McCarthy. — It is at page 716 of the Joint Appendix, if your Lordship 
will pardon me. It is a letter from Messrs. Bischotf, Bompas & Bischoff, agents 
for the Dominion : " The following are the dates of the establishment of the 
^ckrlier posts of the Hudson's Bay Company in this district." It is a document 
fix)m the agents of the JJominion, which is admitted to be correct. It is put in by 
"both parties. It is from searches they made.'f " The following are the dates of 
the establishment of the earlier posts of the Hudson's Bay Company in this 
district : Cumberland House, 1774. Red Lake, 1790." 

The Lord Chancellor. — And Lac la Pluie, 1790. 

Mr. McCarthy. — That is the next I am coming to. 

Mr. MoWAT. — That is away in the north. 

Mr. McCarthy.— No. 

The Lord Chancellor. — Either that statement is admitted to be correct, or 
it is not. If it is, we can take it on the admission of both sides. 

Mr. McCarthy. — I will state to your Lordship what we have agreed to. 
All in the Joint Appendix we submit to your Lordships. 

Sir Robert Collier. — For what it is worth ? 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — You a^ee that whatever is stated in this letter 
from Messrs. Bischoff, Bompas &; Bischoff is matter of fact ? 

Mr. McCarthy. — Yes ; I understand it is agreed as a matter of fact it is 
correct. What value is to be attached to it is another question. Is not that so, 
Mr. Mowat ? 

The Lord Chancellor. — If your opponent says so, we shall know where we are. 
Mr. Mowat. — We admit they are suostantially correct. There are little errors 
of detail. 

The Lord Chancellor. — Do you admit it ? 

Mr. Mowat. — With regard to Red Lake, there are several Red Lakes. My 
learned friend chooses to put this Red Lake away to the south, but that is not 
the Red Lake referred to here at all. 

Mr. McCarthy. — That is an arguable point, but it is a fact that a fort is 
established at a Red Lake. 

The Lord Chancellor. — If that is in dispute, this statement of Messrs. 
Bischoff, Bompas & Bischoff will not relieve you of the necessity of identifying it. 

Mr. McCarthy. — No. All it says is a fort wa,s erected at Red Lake. We 
have now to prove where that Red Lake is. We say it was in the south. 

Mr. Mowat. — My learned friend overlooks that that Red Lake is in the 
United States. It is part of the ceded territories. 

Mr. McCarthy. — I do not overlook that at all. I perfectly well understand 
it is ceded territory, but as late as 1811 the Hudson's Bay Company granted that 

VThe fort wm on the northern Red L*ke and outside the awarded limita. See, aa to this misappre- 
henaion of connsel, ante, p. 288, note f. 

t '* The following are the dates of the establishment of the earlier posts of the Hudson's Bay Oom- 
pany in this distriot : 

Cumberland Ho 1774 Brandon Ho 17§4 

Red Lake 1790 Edmonton ** 1796 

8.Branchdo 1791 Carlton '* 1797 

Lacla Pluie 1790 Lake Winnipeg 1796 

Swan River 1790 Assiniboils Kirer 1798 

La Crosse, Athabasca 1791 Ked River 1799** 

(Joint App. 717.) Further extracts from this letter are given, anU, p. 284, note f. 
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ceded territory to Lord Selkirk and were treating it as their own. I perfectly 
understand it was ceded. Lord Selkirk's grant included this very territory 
in 1811. 

The Lord Chancellor. — So we have understood. 

Sir Montague Smith. — That is the date of the earlier posts ? 

Mr. McCarthy. — Yes. 

Sir Montague Smith. — And this is 1790. 

The Loud Chancellor. — Let us follow it if we can. 

Mr, McCarthy. — The proof we adduce is this : Will your Lordship look at 
page 590. That is a list in 1821 of the posts of the Hudson's Bay Company,* 



•STATIONS OF THE HUDSON'S BAY COMPANY, AND THE NORTH-WEST COMPANY^ 
KESPEOTIVBLY, AT THE PERIOD OF THEIE COALITION, 1820.21. 

[Sbatoment furniBhed by the Hadson's Bay Company for the purpoees of the Arbitration.] 

Hudson's Bat Compant*s Stations. 



1. 


York, 


2. 


SeTfirD. 


3. 


Church ilL 


4. 


Del Bland. 


5. 


Deor* Lake. 


e. 


Rock DepAt. 


7. 


labnd L&ke. 


8, 


Nucway Hoom. 


1. 


Mop*ie. 


2. 


Nrw BruriHwiok, 


3. 


KunOgumoBoe. 


4. 


Michtpicoton. 


6. 


Albany. 


1. 


FortWiJHam Depdt. 


2, 


Mi lies LacH. 


3. 


Fort ("ieorpo {Columbia). 


4. 


Williaiut^tte River. 


5. 


Ney Percua, 


6. 


ThomBon'B KiVft. 


7 


Okenatran. 


a. 


Bpokan. 


9. 


Fiat HeacK 


10. 


KouUmtiaiB. 


11. 


Rucky Moiintam House. 


12. 


F f jrt CIl i pe wy an ( Athabasca). 


13. 


Forks, FrastT River. 


14. 


Fraeef'a Lttkb, 


If). 


Rttflwart'« Lake. 


16, 


McLtiodri Lyke* 


17. 


St. Jobnrt. 


18. 


Dunvegan. 


19. 


Isle aux Sources. 


20. 


Fort Vermilion. 


21. 


Fond du Lac. 


22. 


Moose Deer Island. 


23. 


Fort Providence. 


24. 


Rivifere au Liard. 


25. 


Fort Alexandria. 


26. 


Fort Good Hope. 


27. 


Le88(>r Slave Lake. 


28 


LaclaBiohe. 


29 


Isle a la Crof se (English River). 


30 


Green Lake. 


31 


Lac la Loche> 


32 


Lac la Rouge. 


33 


Lac Carribaux. 



Northern Department, 

9. Beren River. 
10. Lake La Pluie. 
IL Red River. 

12. Upper Red River. 

13. Manitouba. 

14. Swan River. 

15. Cumberland. 

Southern Department, 

6. Henley. 

7. Martin's Falls. 

8. Osnaburgh. 

9. Red Lake. 
10. East Main. 

North- Wbst Company's Stations. 

84. Fort Augustus (Fort Des 66. 
Prairies). 66. 

85. Rocky Mountain House. 67. 

86. Pembina River. 68. 

87. Moose Lake. 69. 
38. Montee or Crossing Place. 70. 
89. Cumberland House. 71. 

40. Moose Lake House. 72. 

41. Swan River. 73. 

42. Fort Dauphin. 74. 

43. Alexandria. 75. 

44. Riviere la Biche. 76. 

45. Fala Perdrix. 77. 

46. Beaver Creek (Red River). 78. 

47. Riviere la Souris. 79. 

48. Grande Pointe. 80 

49. Rivifere au Pembina. 81. 

50. Forks. 82. 

51. Fort Alexander (Lake Win- 83. 
nipeg). 84. 

52. Riviere au Morts. 85. 

53. TSte au Brochet. 86. 

54. Lac du Bonnet. 87. 

55. Grand Eti^re. 88. 

56. Lac la Pluie. 89. 

57. Vermilion Lake. 90. 

58. War Road. 91. 

59. White Fish Lake. 92. 
. 60. Lac des Isles. 93. 

61. Lake Nipigon. 94. 

62. Sturgeon Lake. 95. 

63. Lake Lat. 96. 

64. Scabitechewan. 97. 



16. Carlton. 

17. Edmonton. 

18. Lesser Slave Lake. 

19. Isle k la Crosse. 

20. Athabasca. 

21. Peace River. 

22. Great Slave Lake. 



11. Neisquiscar. 

12. WoBWonappy. 
18. Rupert's Store. 
14. Whale River. 



Red Lake. 

Lesser Sturgeon Lake. 

Abimonde Lake. 

Pic. 

Long Lake. 

Black River. 

Michipicoton. 

Matagame. 

New Brunswick. 

Batchewanan Bay. 

Petoubeau. 

Sault Ste. Marie. 

Mitsisague (Lake Huron). 

La Cloche. 

Island Post. 

S. E. Lake. 

Lake Temiscamingue. 

Abitibi. 

Waswauipi. 

Grand Lac. 

Matawacamingue. 

Flying Post. 

Fort Ooulogne (Ottawa l^ver). 

Sandy Lake. 

Round Lake. 

Tadousac (King's Posts). 

Chicoutimi. 

Lake St. John. 

Isle de J^r^mie (Mingan). 

Seven Islands. 

Mingan . 

Lake of the Two Mountains. 

Chats. 



[It will be observed from this double statement, how much [more extended the operations, and more 
numerous the posts, of the North -West Company.] 
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and in the Southern Department your Lordship will find Red Lake. This is 
only evidence of where this lake was. 

Lord Aberdare. — And there is a Red River in the Northern Department. 

Mr. McCarthy. — There is a Red River in the Northern Department. No 
doubt there were two fort*^ at different times, but the only important one is 
this one. 

The Lord Cha.ncellor. — Yon say the Hudson's Bay Company, in 1820, had 
a station at Red Lake, in the United States Territory. 

Mr. McCarthy. — Yes, my Lord.* And we also say that is evidence that 
this Red Lake Forr. referred to in Messrs. Bischoff, Bompas & Bischoff's letter is 
the same. 

Lord Aberdare. — Ls it the Southern Department that you are referring to ? 

Mr. McCarthy. — Yes. 

Lord Aberdare:. — They are Albany, Henley, and various other places. 

Mr. McCarthy. — Your Lordship will see Michipicoton. 

Lord Aberdare. — All these places seem to be north. 

Mr. McCarthy. — My learned friend says that is north of Cumberland House. 
Cumberland House is reckoned in the Northern Department. No. 15. It is called 
the Northern Department. It cannot be that Red Lake ; it is the Red River. 

The Lord President. — Cumberland House is reckoned in the Northern 
Department. 

The Lord Chancellor.— Red River is in the Northern Department. 

Mr. McCarthy. — Yes. It is next to Cumberland House, and is marked 
there as having a fort. 

Lord Aberdare. — Why are Albany and Henley in the Southern Depart- 
ment? 

Mr. McCarthy. — That is the way they classify them. There is Moose 
and New Brunswick directly south of James Bay. They classify this as the 
Southern Department. Churchill and the others went much further north. 

The Lord Chancellor. — It may be a point of great importance. Can we 
take tbis as identifying the position. 

Mr. McCarthy. — I know of no other Red Lake. If my learned friends can 
point it out it will be a different thing. 

The Lord Chancellor. — Have you any map shewing your forts about that 
time ? 

Mr. McCarthy. — No ; we have no such map at all. The only map we had 
was a map of an earlier date, and it has been mislaid. I know of no other Red 
Lakt^. 

The Lord President. — I do not know what Lac la Rousje means. I do not 
know that it does mean Red Lake. 

The Lord Chancellor. — Can you shew us the position in the same neigh- 
borhood of any of these forts ? Can you identify any others ? I observe that 
the Rainy Lake is put into the Northern Department. 

Mr. McCarthy. — So it is. Your Lordship will see, if you look at the map, 
where the Department extends to. It is not perhaps a very correct geographical 
demarcation. 

The Lord Chancellor. — Where is there an ancient map shewing the Nor- 
thern and Southern Departments ? 

Mr. McCarthy. — 1 do not think there is any map to be found. We can only 
trace it out from the forts. Henley is put in the Southern Department. 



* As to thiB misapprehension of counsel, see ante, p. 288, note f. 

293 

Digitized by 



Google 



ARGUMENT OF MR. MCCARTHY, Q.C., re QUESTION OF BOUNDARY : 



The Lord Chancellor. — Everythino^ we know is there. Everything we 
really know is there, and then you ask us to take this word, which may very 
likely occur in several places, as referring to this particular position. Take 
another example to shew how very difficult it is to go by these names only. In 
the SouthernT)epartment I see New Brunswick and Michipicoton. Michipicoton 
is put down on a part of Lake Superior within the unquestionable territory of 
Canada. 

Mr. McCarthy. — Yes ; but undoubtedly it was in the Southern Department 
of the Hudson's Bay Company all the same. They had forts north of Lake 
Superior. 

The Lord Chancellor. — If you admit the Hudson's Bay Company had 
forts not in their own territory, thid does not go very far to shew this was in their 
own territory. 

Mr. McCarthy. — They had forts admittedly in what is now Ontario — Michi- 
picotoiji, for example. 

The Lord Chancellor. — This map does not help you then. It seems that 
as in the ujidisputed territory of Ontario, or Canada as it was, they had this fort 
at Michipicoton ; so in what is now the undisputed territory of the Uuited States 
they had this fort of the Red Lake. 

Sir Robert Collier. — I observe Red Lake and South Branch ditto. There 
are two forts — one the Red Lake, and the other the South Branch — at page 716. 

Mr. McCarthy. — I am told, my Lord, and shall be able to put in a document 
if it is denied, that the distinction between the Northern and Southern Depart- 
ments was that the forts supplied by one of the factories were in the Northern, 
and all supplied by Moose Factory were in the Southern. I shall put in a docu- 
ment of the Hudson's Bay Company to shew that. 

The Lord Chancellor. — That may be so, but the moment we see this 
includes Michipicoton we see it has not necessarily much bearing. 

Mr. McCarthy. — It has npt as much force as if it had not included Michipi- 
coton, but I think it has some bearing, and I use it as it occurs. The next seriea 
of forts it is important to look at. 

The Lord Chancellor. — What is New Brunswick ? 

Mr. McCarthy. — It is marked on this map. It is in the awarded territory 
south of James' Bay. It is marked nearly at the head of the Moose River. 

Lord Aberdare. — That was the North-West Company's post. 

Mr. McCarthy. That is what they say. There were posts, I fancy, of both 
parties there. 

Lord Aberdare. -You will see New Brunswick in this map we have 
before us. 

Mr. McCarthy. — Both parties had forts at that place. The North-West Com- 
pany had a fort there as well. There were rival forts. 

The Lord Chancellor. — It being admitted that Michipicoton was in Ontario^ 
this does not prove that New Brunswick was not. 

Mr. McCarthy. — No, my Lord, of course not — not conclusively. Now, if 
your Lordships will come to page 590, your Lordships will find the forts the 
Hudson's Bay Company had at that date. It is at the time of the union between 
the companies. Your Lordships will fiad the Hudson's Bay Company's posts are 
in the Northern and Southern Departments — twenty^two in one and fourteen in 
the other. 

Sir Robert Collier. — I observe among the North-West Company's stations^ 
Lac la Rouge (32). 

Lord Aberdare. — La,c la Rouge is the Red Lake. 
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Sir Robert Collier. — No. It is called Lac la Rouge in the North- West 
Company's stations, and very probably it would be that station north of Cumber- 
land House.* 

Mr. McCarthy. — Now, I think I have done with the different posts on both 
sides, and I come now to the position in which the Company stood at a little 
later date. The next thing in point of time which I ought to refer to, I think, is 
the formation of the Red River colony, of Assiniboia, as it was variously termed. 
There are two pieces of evidence which I offer for that : first the evidence of Judge 
Johnson, who was the recorder there, as I said. 

The Lord Chancellor. — What is the date ? 

Mr. McCarthy.— 1838, 1 think it is, my Lord. 

Sir Montague Smith. — Is that the date of the foundation of the Colony ? 

Mr. McCarthy. — Yes, my Lord. 

The Lord Chancellor. — That is the date of Lord Durham's commission ? 

Mr. McCarthy. — Yes, about that, I propose to say a word about that. 

Mr. MowAT. — I do not admit the propriety of looking at Judge Johnson'* 
evidence. It is in the Manitoba Appendix, and it is ex parte evidence, given be- 
fore a Committee of the House of Commons of Canada quite recently. 

The Lord Chancellor. — Yes, but there is so much that would not, accord- 
ing to the strict rules of evidence, be admissible ; and the nature of the enquiry is 
one which cannot be limited by strict rules of evidence. 

Mr. MowAT. — No ; I quite admit that. 

The Lord Chancellor. — It would hardly be of equal importance with & 
a public document, if one should be found, tending in the opposite direction. 

Mr. McCarthy. — They do not — they quite agree. 

The Lord Chancellor. — We shall see. 

Mr. McCarthy. — I will first point out this, if your Lordships will allow me^ 

Lord Aberdare. — Where is Judge Johnson's evidence to be found ? 

Mr. McCarthy. — His evidence commences at page 70 of the Manitoba 
Appendix.-f- 

The Lord Chancellor. — What was Judge Johnson's position ? 

Mr. McCarthy. — He was Recorder,^ but now is a Judge in Lower Canada. 
If your Lordships will look at page 73, you will see this : 

. **It ^as in the year 1839, on the 13ch of March, at a General Coart held in the 
Hudson's Bay House, London, that the District of Assiniboia was erected, and waa 
declared co-extensive with such portion of the territory " — these are the words of the 
Order — ** granted to the late Thomas, Earl of Selkirk, on the i2ch of January, 1811, as 
is now within the domains of Her Britannic Majesty. That is what constituted the- 
District of Ansiniboia, and it is constituted de facto. Whatever its precise extent, it has 
certainly been recognized by a series of acts by the British Government." 

The Lord Chancellor. — As far as the Hudson's Bay Company's claim is 
concerned, if that is correct, they claim to be entitled to make this district in 1839.§ 

* The true name would appear to be Ronge— Lac la Ronge. (Hudson's Bay Company's maps of 1850 and 
1857, by Arrowsmith, and Wyld's map of the Company'^ territories accompanying Mr. Montgomery Mar- 
tin's Hudson's Bay.) 

t The ex parte argument of this witness, cited in the foUowing pages, in favour of the view that the so- 
called district of Assiniboia was a properly constituted oolong of the Hudson's Bay Company, within the 
territorial limito of their charter, or received Imperial recognition as such, is fallacious, not borne out by 
the statements put forward by him in support, and moreover at variance with the consensus of evidence 
bearing upon the point, before the Board. And see antet pp. 241, note f, 297, note *. 

X The Company had no authority to make such an appointment. See ante^ p. 241, note f. 

§ It is noteworthy that the assumed power to erect such a district in this quarter was not attempted to- 
be exercised until the amalgamation of the Hudson's Bay Company and the North- West Company as one 
Company had been accomplished, and a license of exclusive trade granted to the united body. Ibid, 
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Mr. McCarthy. — Yes. 

Lord Aberdare. — That did not touch the territory that was settled by the 
Award. 

Mr. McCarthy. — No ; but it goes up to the boundary line. It recognizes 
the Lord Selkirk grant. 

The Lord Chancellor. — Of course, as it came from the authority which 
made that grant, there is no wonder it recognized it. 

Mr. McCarthy. — Then we find this colony was recognized on several occasions 
by the British Government. They sent out troops, as Judge Johnson tells us, and 
he gives the history of this.* 

The Lord Chancellor. — You admit Assiniboia, whatever the authority that 
made it, is to the west of the disputed territory. 

Mr. McCarthy. — Yes, my Lord, because south of the disputed territory was 
then the Uijited States. 

Lord Aberdare. — It is not the present District of Assiniboia ? 

Mr. McCarthy. — No ; it is south of the water communication which forms 
the boundary, and it takes in a little to the east of the line at the north-west 
angle. It does not take in all at the west. The line at the north-west angle is 
the arbitrator s award, and to the east of that there is some little portion which 
is part of Lord Selkirk's grant, which took the water communication up through 
the centre of the Lake of the Woods, so to that extent it did encroach and pass 
over the important point of departure, and I look at it as a document, with refer- 
ence to all that happened, of the very greatest consequence. Now I will go to 
question 303. 

The Lord Chancellor. — You say it included a small part of the Lake of the 
Woods? 

Mr. McCarthy. — More than that ; where does your Lordship mean ? 

Lord Aberdare. — Just at that little black line going through the upper part 
of the Lake of the Woods. That is the eastern part of the granc to Lord Selkirk, 
and therefore that does come within the district of Assiniboia. 

Mr. McCarthy. — It is an irregular piece of land, but at all events the im- 
portance of it is that it is to the east, and many miles to the east, of the line of 
the north-west angle of the Lake of the Woods. 

The Lord Chancellor. — I suppose you do not say that anything took place 
about this Assiniboia which made it part of Canada. 

Mr. McCarthy. — No, but I say it was not Canada. Your Lordship will see 
at that time Canada was making no pretensions.^ Your Lordship will under- 
stand that ? 

The Lord Chancellor. — Oh, yes. 

Mr. McCarthy. — They recognized the colony of Assiniboia.^ Now I will 
read question 303, page 72 : 

" Was the colony of Assiniboia recognized by the Imperial Government and in 
what way ? The existence de facto of the colony of Assiniboia was certainly resognized 

* There was no recognition. See ante p. 2*1, note f, posty p. 297, note *. 

t The pretensions of Upper Canada subsisted from the foundation of the Province, and had been 

Eublicly asserted from time to time, as—in addition to the Order in Council, and the proclamation of 1791 — 
y Lieutenant- <TCver nor Simcoe, on several occasions ; by the Chief Justice of Upper Canada in connection 
with the Lord Selkirk troubles ; on the occasion of the De Reinhard and other trials, etc., etc.; and the 
rights of the Province, and of British* subjects fi^eneraUy. had been throughout successfully maintained by 
the North-West Company of Montreal, as against the Hudson's Biiy Company. The latter Company had 
never succeeded, nor nad its grautee, Lord Selkirk, in giving effect to their pretensions to exclusive terri- 
torial rights in this region. 

X There is no evidence of any such recognition. See aYUe^ t^. 241, note f, post^ p. 297, note *. 
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in a variety of wAys, and in the most authoritative manner, by the Crown of England, 
in a series of acts that admit of no doabt whatever. They sent the 6th Regiment there 
in 1846 or 1847 under Colonel Crofton, They were sent by orders of the Duke of 
Wellington to occupy that place, so that in view of any trouble in respect of the Oregon 
question thny mii;ht be made available on the other side of the mountains. However 
that was, they were sent there. After that, when I was sworn in as Governor, in 1855, 
after the retirement of Colonel Crofton and the troops, I made a demand for troops for 
the purpose of keeping order, and I got troops commanded by Major Sea ton. They 
sent out a company of a hundred men of the Canadian Rifles, British troops in the pay 
of the British Government, and they were quartered there some years."* 

The Lord Chancellor. — ^At present it seems to me that your object is to 
shew that the limits of the colony of Assiniboia as laid down by the company 
were recognized by the Government as the limits of the colony. 

Mr. McCarthy. — Of course. 1 cannot say that absolutely. All T say is that 
the Hudson's Bay Company, claiming this part a,s Eupert s Land, formed a colouy, 
appointed a governor to administer the laws and so on, and was in this way 
acknowledged by the Imperial Government. 

The Lord Chancellor. — Supposing the Hudson's Bay Company laid down 
the boundaries of Assiniboia, what evidence have we that the Imperial Govern- 
ment recognized it ? 

Mr. McCarthy. — If the Hudson's Bay Company claimed this part of Rupert's 
Land, formed a colony, appointed a governor, appointed judges, and executed the 
laws so far as to execute a man,"!* and the British Government recognized that, I 
think it is very good evidence indeed. 

The Lord Chancellor. — This is evidence of nothing else than that the 
Imperial Government recognized a colony under that name properly formed, but 
not that it acknowledged it within certain boundaries. I think you have shewn 
enough to satisfy us that the Hudson's Bay Company took upon themselves to 
make a grant to Lord Selkirk, and to make that grant coterminous with this 
Assiniboia. It is clear that if the Hudson's Bay Company did that, and that it 
was recognized, it goes a good way to establish your contention. 

*The Bending of the troops in 1846-7 in the Imperial interest, in view of the Oregon question, can 
hardly be said to support the theory of a recognition of Assiniboia ; neither does the stationing there of 
the Canadian Rifles, for the Imperial Government was in nowise bound to aid the Company in this man- 
ner or to maintain law and order in any of their territories or pretended territories. On the contrary, the 
Company's charter provides for their doing this themselves, and at their own expense. Aiter provisions 
for the ordinary administration of justice ** hj the governor and his Council of the several and respective 
places where the Company shall have plantations," etc., the Company are empowered, *' in case they con- 
ceive it necessary, to send ships of war, men or ammunition, into any of their plantations, forts, factories, 
or places of trade aforesaid, for the security and defence of the same, and to choose commanders and officers 
over them ; and to give them power and authority, by commission under their common seal, or otherwise, 
to continue to make peace or war with any prince or people whatsoever that are not Christians^" etc. The 
Company are thus in a position to deal, in regard to any of their settled places, as well with external 
trouble, caused by the surrounding Indian nations, as with internal disorders. The circumstances men- 
tioned by the witaess, of these troops being not only furnished but the cost paid by the British Government, 
in themselves prove that as in the case of tne first body of troops, so also this detachment must have been 
sent there for Imperial purposes, and doubtless the full history of the event when it is disclosed will so 
ehew. And see ante, p 241, note f. 

tThe Company had all these powers, except the power of appointing judges, under their charter, in 
their own territories. The charter provided, not that a judge, but that the Governor of the particular 
plantation and his Council, should sit as a court of justice. Ontario claimed that the evidence shewed that the 
exercise of these powers in thi? region was a usurpation, as being outside the territorial limits of the charter. 
The existence of a settled body of peopl» at the Hed River wax an established fact, which had nothing to 
do with the other questions. The North- West Company of Montreal had been the controlling power there, 
and the population was chiefly composed of their governing men, their families, servants, engage and 
dependent^ with Hudson's Bay Company's people and remnants of Lord Selkirk's broken up colony. They 
existed until 1839 as a settlement or colony de facto^ and it was not until the amalgamation of the two Com- 
panies at that time, leaving in their place no corporate rival interest to dispute their course, that the united 
body, adopting the charter name, assumed to exercise here the charter powers. 
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Mr. McCarthy. — If your Lordship will pardon me, it is a question of finding 
out from what took place at the time what were the facts. 

The Lord Chancellor. — You have not shewn that the Government recognized 
the boundaries, or that any commission wa« appointed to consider these bound- 
aries. 

Mr. McCarthy. — I should have thought that if the Gk)vernment had 
recognized the governor of the colony they had recognized the colony. 

, The Lord Chancellor. — It is sufficient evidence of recognition of a certain 
jurisdiction, but it is not evidence that it extends to other jurisdictions. If it 
does Dot include the United States territory, why should it include Canada. 

Mr. McCarthy. — Because it did specially exclude the United States 
territory. 

The Lord Chancellor. — There is nothing whatever in the charter men- 
tioning it as a boundary. 

Mr. McCarthy. — I can only offer it with all deference to your Lordships. 
I submit it does. If I cannot convince your Lordships, of course, it is my mis- 
fortune. 

Lord Aberdare. — This portion was an infinitesimally small portion of the 
whole colony. 

Mr. McCarthy. — But at that time there was no pretence that Ontario went 
up to the Lake of the Woods. 

The Lord Chancellor. — This matter was not present to the mind of any- 
body at the time. 

Mr. McCarthy. — The next question is 347. 

Lord Aberdare. — It is as well to have in our minds that this territory wa» 
not granted by the Hudson's Bay Company to Lord Selkirk but by the Old 
Canada Company. 

Mr. McCarthy. — No, my Lord. 

Lord Aberdare. — Yes, you will find it is so stated by the judge whose 
evidence you referred to just now. Mr. Justice Johnson in answer to question 
819: 

" How did Lord SelVirk come into the possession of that vast territory called Assini- 
boia, and how did it pass after¥rard8 into the hands of the Hudson's Bay Company f 
The Old Canada Oompan/ called the North- West Company gave certain rights in the 
first instance." 

Mr. McCarthy. — I will prove that by the evidence before the House of 
Commons, which I have here, Lord Selkirk made a settlement in 1808 before 
the grant was made, and in 1811 the grant was made. The settlement of that 
colony proved a disastrous failure, involving a great amount of expense, and 
although they had made a grant to Lord Selkirk to enable him to carry out his 
intention of settling that colony, they afterwards bought it back and gave him 
£100,000 * for it, and they then established the colony of Assiniboia. 

Sir Robert Collier.— In 1836 they bought it back. 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — I think you are quite right. Lord Selkirk held 
under both companies, and at all events he held under the Hudson's Bay Com- 
pany, because you have referred to the grant. This witness of yours says that 
Lord Selkirk was a usurper and had no authority at all. I am very much under 
the same impression. I think it was the United States territory. I think that is 
quite clear. 

Sir Robert Collier. — He says it was established as a colony in 1839. 

* Counsel subseqaenfcly makes correction as to the amount, poti^ p. 300. 
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Mr. McCarthy. — That is what he says. I will give your Lordships a piece 
of evidence from the Report from the Select Committee of the House of Com- 
mons on the Hudson's Bay Company in 1857. Your Lordships will see the way 
I put it is this — in the first place I say the Hudson's Bay Company claimed the 
height of land ; that is the first point. If they had the right to claim the height 
of land, it is clear that Ontario did not go further than the height of land. Then 
we find they are continuing that up to 183G, so far as that grant to Lord Selkirk 
was concerned. There is no doubt about that, and if that be so — and there is no 
depai'ting from it — how can the Award be sustained a,s to the territory so granted 
to him? 

Now I propose to shew that there was no settlement of the country. At 
page 77 he is asked about the settlement made on Rainy Lake and the Lake of 
the Woods. It must not be forgotten that there was no settlement of any kind, 
not at Fort William,* not between the height of land and. Lake Winnipeg. 
There is no question of that. There is one thing which I wish to correct, and to 
remove an erroneous impression from your Lordships' minds. I made a conces- 
sion the other day rather too widely, and I want to take that back. I said that 
Upper Canada laid out thjs part in townships ; that is not so. 

The Lord Chancelloel — In 1798, an Act was passed to lay out townships 
and districts, and then there are two laid out. 

Mr. McCarthy. — That is not the point I am upon. I made a concession the 
other day that Upper Canada laid out this part in townships ; that is not so. , 
My friends will bear me out that I am right in that. Before the confederation it 
is quite true that Upper Canada had been making mining leases, but there were 
no settlements or townships there. 

Mr. MowAT. — There were small settlements but no townships. 

Mr. McCarthy. — No townships. Since that date Ontario has laid out a por- 
tion of this height of land in townships. 

Mr. Mow AT. — The whole of it. 

Mr. McCarthy. — My friend says the whole of it, and I have no doubt he is 
right, but not beyond the height of lajid. Now I shew that there are no settlements 
here, between liainy Lake and the Lake of the Woods. My friend, Mr. Mowat, 
is not quite accurate in saying that the census was never taken -f- At that time 
the census was taken by Canada, which at that time was Upper and Lower 
Canada combined. But at that time there were no people to be reckoned, so it 
would not throw much light upon the matter one way or the other. Now let us 
refer to the evidence before the House of Commons Committee, which I have 
here. v 

The Lord Chancellor. — There is a passage at question 347 which I do not 
think you have referred to. 

Mr. McCarthy. — That is the one T just read. 

The Lord Chancellor. — He says in answer to that question : 

** About the Rat Portage and Fort Frances there were several Freneh half-breed 
families settled." 

That is at the Lake of the Woods. 



* The evidence does not say so ; and Fort William is conceded to have been the headquarters and 
chief entrepdt of the trade of the North- West Company of Montreal up to the time of their amalgamation 
with the Hudson's Bay Company. 

f A reference to the report {anU^ p. 82^ of what the Attorney-General said shews, firstly, that there 
is here attributed to him somethixig that ht aid not at all say, and, secondly, that what he did actuidly say 
was perfectly accurate. 
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Mr. McCarthy. — That is at the head of Rainy Lake, he says. The particular 
portion which he speaks of, he says in answer to the next question [Qviestijn 
348], is at the head of Rainy Lake. 

The Lord Chancellar. — But there is nothing on this map to show that. 
You see the question is : 

" Were any settlements made on Rainy River or Lake of the Woods ? " 
And the answer is : 

** You cannot call them t^ettlemenU. I have known f ccentric individuals who settled 
there, one of whom was a Mr. McLeod, but there were no settlements of any importance. 
About the Rat Portage and Fort Frances there were several half-breed families settled " 

Mr. McCarthy. — I am told there is only Rat Portage ; and it is not of much 
consequence whether it is at the Rainy Lake or the Lake of the Woods. 

The Loud Chancellor. — This gentleman speaks of several French half-breed 
families settled there almost on this part of Assiniboia.* 

Mr. McCarthy, — I will now go to the evidence before the House of Com- 
mons, in 1857. This is nob printed among the documents before your Lordships 
and we shall either have to print it or perhaps your Lordships can refer to this 
copy. It is the evidence given before a Select Committee of the House of 
Commons, in the year 1857, on the Hudson's Bay Company's claims. It goes into 
the whole of the claims of the Hudson's Bay Company — in point of fact, into the 
whole of their claim, rights and privileges. Chief Justice Draper, the Chief Jus- 
tice of Canada, was present and was examined as a witness. 

Sir Montague Smith. — What have you there, a manuscript ? 

Mr. McCarthy. — No ; the original document itself. It is the report of the 
Committee on the Hudson's Bay claims, with all the questions, answers, and 
appendices, and so on ; and it is in the year 1857. I will refer your Lordships to 
the evidence of the Right Honourable Edward Ellice. I think he waa then the 
chairman of the Hudson's Bay Company.f He speaks about the grant to Lord 
Selkirk, and describes it. 

Sir Montague Smith. — Was he not connected with the North-West Com- 
pany ? 

Mr. McCarthy. — I think that either he or some one of his name was con- 
nected with the North-West Company. 

Sir Montague Smith. — Was he the Chairman of the Hudson's Bay Com- 
pany ? 

Mr. McCarthy. — Yes. 

Mr. MowAT. — My friend referring to this places me at a great disadvantage. 
I have not had the opportunity of following this report. 

The Lord Chancellor. — Probably you will be able to follow it as we go on. 

Mr. McCarthy. — At page 340, or rather more strictly speaking, it is about 
page 341. question 5931, they speak of purchasing back from Lord Selkirk, and 
at question 5985, page 345, they speak of the price they paid. In the same state- 
ment which has been laid before this Committee, I observe an item of £84,111 
paid to Lord Selkirk for the Red River settlement. I stated just now it was 
£100,000. I thought it was £100.000, but I find it is £84.000 odd. The answer is 

" That is the money actually paid to Lord Selkirk with interest added to it. The 
honourable gentleman is aware that when merchants make a purchase they open an account 



Both Fort Frances and Rat Portage were outside the limits of Asainiboit . 

es, he 1 
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f Before the amalffamation of the two Companies, he had bsen one of the partners of the North-West 
Company, of Montreal. 
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and they debit to that account the money which the estate cost them and they add the 
interest and deduct any revenue or receipts which they have had from it since, and the 
j£84,0O0 is the balance of such an account."* 

Then, in one of the appendices is a statement from Judge Johnson giving a report 
as to the Courts, and so on. 

The Lord Chancellor. — That has no direct bearing on the question. 
Mr. McCarthy. — No; the only reason. I am referring to it is for the statis- 
tical account of Red River Colony taken on the 20th and 24th May, 1856, and it 
is signed "T. G. Johnson, Governor of Assiniboia. William R. Smith, Secretary." 
The Lord Chancellor. — It is not in the appendices before us, and it has no 
bearing on the case. 

Mr, McCarthy. — It speaks of the courts, the general quarterly courts, and 
the petty local courts, and gives the statistics and the number of causes tried, and 
so on. 

The Lord Chancellor. — That only goes to shew that there were some dis- 
putes in the courts. 

Mr. McCarthy.— That is what it is I suppose. Now I will return to the 
Joint Appendix, and your Lordships will see the statement of the Hudson's Bay 
Company's Rights, pages 691 and 592,t and which summarizes what they claim 
to be their rights. 

Sir Montague Smith. — That is in 1860 ? 

Mr. McCarthy. — That is in 1850, and it becomes very important as 
leading up to the Rupert's Land Act. It is more fully set out perhaps with all 
its details in this document addressed t© the House of Commons which I have in 
my hands. It gives the Hudson's Bay Company's Statement of Rights, as sub- 
mitted to the attorney and solicitor-generals. At page 616 is the opinion,^ 
and that opinion cites all the documents that had reference to it, and amongst the 
documents is the map and plan of the Hudson's Bay claim which I have before 
me. The map was the foundation of the Rupert's Land Act, and which ended in 

* In the index to this report appears the saffgestion that the sum actually paid to Lord Selkirk was 
£25,000, which was probably the original principal sum. 

t ** Statement of the Rights as to Territory, Trade, Taxation and Government claimed and exercised 
by the Hudson's Bay Company on the continent of North America, 1860 " (Joint App., 591 ; Sess. Paps. Can. 
l057, No. 17). In this document the Company refer to an accompanying map an shewintc their territorial 
claim, their exclusive rights of trade being also claimed to be co-extensive therewith. The claim is praoti- 
oallv the same as that afterwards put forward in 1857, that is, to all the lands whose waters flow to Hud- 
son s Bay. 

X The opinion referred to is that of Sir Richard Bethell and Sir Henry S. Keating of July, 1857, and, so 
far as it relates -to the subject of the boundaries, is as follows : 

•* The remaining subject for consideration is the question of the geographical extent of the territory 
granted by the chart^^r, and whether its boundaries can in any and what manner be ascertained. In the 
case of grants of considerable age, such as this charter, when the words, as is often the case, are indefinite 
or ambiguous, the rule is, that they are construed by usage and enjoyment, mcluding in these latter terms 
the assertion of ownership by the Company on important public occasions, such as the Treaties of Ryswick 
and Utrecht, and again in 1750. 

** To these elem*»nts of consideration upon this question must be added to the enquiry (as suggested by 
the following words of the charter, viz. : '* not possessed by the subjects of an]^ other Christian Prince or 
State **) whether, at the time of the charter, any part of the territory now claimed by the Hudson's Bay 
Company could have been rightfully claimed by the French, as falling within the boundaries of Canada or 
Nouvelle France, and also the effect of the Acts of Parliament passed in 1774 and 1791. 

'* Under these circumstances, we cannot but feel that the important question of the boundaries of the 
Hudson's Bay Company might with great utility, as between the Company and Canada, be made the sub- 
ject of a quasi judicial enquiry. 



Canada, that the question of the boundaries should be referred to the Privy Council, it being further under- 
stood by both parties that the determination of the Council shall be carried mto effect by a declaratory Act of 
Parliament, we think the proceediog would be the best mode of determining that which is, or ought to be,, 
the only real subject of controversy. ♦ ♦ ♦ Counsel would be heard on behalf of Canada, and of the^ 
Company." 

301 

Digitized by VjOOQIC 



ARGUMENT OF MR. M CARTHY, Q.C., re QUESTION OF BOUNDARY: 



the annexation of it to the Dominion. Here it is annexed to the statement, and 
it was referred to the attorney and solicitor-generals with that statement of 
claim, and they gave their opinion that the claim of the Hudson's Bay Company- 
was well founded. 

Lord Aberdare. — Yes ; but that opinion also embodies some words which 
you cannot ignore. At page 618, line 20, there is this : 

** In the case of grants of considerable age sach as this Charter, when the words, as 
is often the case, are indefinite or ambiguous, the rule is that they are construed by usage 
and enjoyment, including in these latter terms the assertion of ownership by the Company 
on important public occasions such as the Treaties of Rydwick and Utrecht and again in. 
1750." 

Sir Robert Collier. — The opinion they gave is that the important question 
of the boundaries might b^ the subject of a guasi judicial enquiry. 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — You conceded just now, did you not, that this map 
shewed that it was French territory ? 

Mr. McCarthy. — No. 

The Lord Chancellor. — ^You referred to it as the nearest post to Moose 
River. 

Mr. McCarthy. — Yes ; but I never conceded that it was French territory. 
What I end^eavoured to state was that that was taken possession of as an act of 
war. 

The Lord Chancellor. — I thought that you conceded that it was French 
territory ? 

Mr. McCarthy. — No ; the French never lost possession of it. It was one of 
those which they ought to have given up, but they never gave it up. It was 
taken possession of as an act of war. 

The Lord Chancellor. — Well, but with regard to this map at all events, 
whatever else appears about it, one thing is clear, that the coloured portion 
included the Hudson's Bay Company's territories. 

Mr. McCarthy. — All the awarded territory is in there. 

The Lord Chancellor. — Apparently all the awarded territory is in there, 
as you say, and a good deal more. 

Mr. McCarthy. — Yes ; a good deal more to the west which is not disputed 
at all.* Will your Lordship kindly tell me whose opinion is attached to the 
House of Commons document that you have in your hand ? 

The Lord Chancellor. — There is an opinion of Sir John Jervis and Sir 
John Romilly. 

Mr. McCarthy. — That is the one I am looking for. I think it is with refer- 
ence to the extent of the territory and the boundaries. It is on that map your 
Lordship sees that the opinion is given, and that is the extent of their claims. 

Lord Aberdare. — Is that opinion given in the Joint Appendix ? 

Mr. McCarthy. — It is, page 26. That is merely an extract. The Lord 
Chancellor has the opinion in full. 

The Lord Chancellor. — I do not see that this has any reference to the 
boundaries. 

Mr. McCarthy. — If your Lordship will hand it to me I think I shall be 
able to find it for you. 

* It was disputed by the Province of Ontario, which, by virtue as well of the French jpoesession as 
of Acts of the Imperial Crown and Parliament respectively, claimed up to the north-westerly watershed 
and sources of the Saskatchewan. 
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The Lord Chancellor. — The only words that refer to the boundiaries ot the 
company's territories are these, which occur in their Statement of Rights : 

'* Under this grant the company have always claimed and exercised dominion as 
absolute proprietors of the soil in the territories understood to b^ embraced by the terms 
of the grant, and which are more particularly defined in the accompanying map ; and 
they have also claimed and enjoyed the exclusive right of trading in those territories." 

That is all that is said. 

Mr. McCarthy. — No ; if your Lordship will look a little earlier you will see 
this : " We were honoured with your Lordship's commands." 

The Lord Chancellor. — I was referring to the statement. 

Mr. McCarthy. — 1 was referring to the opinion. 

The Lord Chancellor. — Yes ; the opinion proceeds on the statement and 
the papers sent. There was the passage which I mentioned just now, and there 
is nothing whatever bearing on any question of boundaries afterwards ; and it 
looks to me as obvious as anything can be that it did not refer to the attorney 
and solicitor-generals the question of the extent of the rights and claims and 
boundaries. 

Mr. McCarthy. — I think I can point it out to your Lordship, with deference. 

The Lord Chancellor. — The real question was whether they had or had 
not their charter rights, and it is with reference to that question only that the 
opinion was asked. 

Sir R. Collier. — It is not a question about laying down the boundary line. 

Mr. McCarthy. — Your Lordship will see this at page 26 : 

*^ Mr. Hawes then stated that he was to enclose a copy of a letter from the Chairman 
of the Hudson's Bay Company, together with a statement and map, prepared under his 
direction, of the territories claimed by the company in virtue of the charter granfed to 
them by K^ing Charles the Second." 

That is plain enough. 

" Mr. Hawes also sent the copy of a letter, dated the 30th September last, from Mr. 
A. K. Isbister " — that is the gentleman who was opposing the Hudson's Bay Company — 
^* enquiring in what mode Her Majesty's GU)yemment intend to give effect to the Reso- 
lution of the House of Commons, and whether in the event of any reference to a judicial 
tribunal, it will be necessary for the parties interested to appear by counsel or otherwise, 
or to furnish evidence, and if so, of what nature. Mr. Hawes concluded by stating that 
your Lordship requested that we would take those papers into our early consideration 
and inform you whether we are of opinion that the rights claimed by the company do 
properly belong to them." 

I take it that it means the territories claimed. 
The Lord Chancellor. — No, it does not. 

Mr. McCarthy. — If your Lordship will allow me to go on, I think you will 
see it does. 

The Lord Chancellor : 

** Having regard to the powers in respect to territory, trade, taxation and govern- 
ment claimed by the Hudson's Bay Company." 

That is what the Law Officers gave their opinion upou. 
Mr. McCarthy. — Your Lordship sees it says : 

*' Mr. Hawes concluded by stating that your Lordship requested that we would 
take these papers into our early consideration, and inform you whether we are of opinion 
that the rights claimed by the Company do properly belong to them." 
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Accompanying that was a statement of the territories claimed. Now let me 
read the following : 

" In the event of our entertaining a doubt on any point raised in these papers, Mr. 
Hawes was to request that we would advise your Lordship in what manner the opinion 
of a competent tribunal can be obtained on the subject. 

*' In obedience to your Lordship's commaad, we have taken these papers into our 
consideration.'' 

Now, what are the papers ? The paper marking the territorial claim waa 
one of them. 

*' We have taken these papers into our oonsideration and have the honour to report 
that, having regard to the powers in respect to territory, trade, taxation and government 
claimed by the Hudson's Bay Company, in the statements furninhed to your Lordship by 
the chairman of that company, we are of opinion that the rights so claimed by the com- 
pany do property belong to them." 

The Lord Chancellor. — Did anybody ever hear that a court of justice was 
taken to express an opinion on that which was not before it ? And in the opinion 
of the Law OflScers there is not a trcwje that the question of the extent of the 
riffhts, claims and boundaries was before them. There is a large general question 
whether they have or h^ve not their charter rights. 

Mr. McCarthy. — There is more than that. 

The Lord Chancellor. — The question of what the powers in respect of 
territory, trade, taxation and government were, the Attorney and Solicitor-Gen- 
erals could form an opinion upon, and they had the means of doing that ; but 
what means had they for judging of the extent of the boundaries ? There is 
nothing. 

Mr. McCarthy. — They had the map. They had the limits of the water- 
shed. At that date two questions were submitted to the Law OflScers of the 
Crown for their opinion. Ist. Was the charter invalid ? Chief Justice Draper 
did not contend that, representing the people here.* And then, 2ndly, What 
were the limits up to a particular point ? Then the Law OflScers* opinion was 
taken, and the company was asked to make a statement, and if your Lordships 
will pardon me for apparently persisting in this, it seems to me one of the ques- 
tions submitted to the Law Officers was, not as to the trade merely, but as to the 
extent of territory, and that it was considered by them well founded. 

The Lord Chancellor. — I have no idea of any such question being sub- 
emitted to the Law OflScers. It seems to me perfectly clear that it was not. 

Sir Montague Smith. — Then, subsequently, the opinion of the Law OflScers 
was taken as to whether these questions could be put into a separate enquiry, 
treating them entirely as in doubt, the Law Officers giving reasons for thinking 
they should be construed into a question of boundaries, and the Law Officers said 
that that question might be n»ade the subject of a 5 aasi judicial enquiry. 

Mr. McCarthy. — Yes ; but Canada declined to do so. I began by saying 
that it was the opinion subsequentlv taken of the Law Officers. If it had been 

* Counne! quite misapprehends the position of Chief Justice Draper on the question. This is made 
clear by the Chief Justice's communications, at the time, to the Secretary of State for the Colonies : 
** Jn the last interview with which you favoured me, I took occasion to advert to the question of boundary 
... as one which required to be settled as a necessary preliminary. Whether it would be desirable to 
sever this from the more general question of the legality and validity of the Charter, is a matter I should 
desire to leave for your consideration." ** A careful perusal of it [tne Charter] will suggest many doubts 
whether it be not altogether void. But ... for the moment conceding that the indt- finite descrip- 
tion of the territory purporting to be granted does not vitiate the graut," etc. (Joint App. lUS ; App. to 
Report of Select Committee of the Imperial House of Commons on the H. B. Co., 1S57, p. 374). 
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supposed that any opinion of the Law OflScers had settled the matter, that would 
have been another tning. , 

The Lord Chancellor. — If you really attend to what passed in 1849, it is 
really too clear for controversy. Mr. Isbister, in 1849, writes that an address to 
the Crown had been agreed to by the House of Commons, to institute an enquiry 
into the legality of certain powers claimed and exercised by the Hudson's Bay 
Company under their charter. Then, he asks how that enquiry is to be made. 
Mr. Hawes, the Under-Secretary, replies on the 22nd October : 

" With reference to your letter reqaesting to be informed in what manner Her 
Majesty's Government propose to carry into efiect the enquiry into the legality of certain 
powers claimed and exercised by the Hudson's Bay Company, I am directed by Earl 
Qrey to acquaint yoa that the subject is at present under consideration." 

Then what is sent to the Law Officers by the Colonial Secretary is the copy 
of the resolution of the House of Commons : 

" That an address be presented to Her Majesty praying that measures be taken for 
ascertaining the legality of the powers which are claimed or exercised by the Hudson's 
Bay Company." 

And he sends all the papers. The " rights claimed by the company " meant 
the right to exercise those powers, and there is nothing in the letter upon the 
subject of a dispute concerning boundaries. They send a copy of a resolution 
which shews what they claim, but as to there being a dispute as to boundaries, 
there is not the least trace of it. 

Lord Aberdare. — But how can that be assumed to have any weight in that 
controversy when you find what has been submitted to the consideration of the 
Law Officers ? 

Sir Robert Collier. — I can speak as an ex-Law Officer, and T say that it is 
perfectly absurd to suppose that the Law Officers would go into such a question. 

The Lord Chancellor — Of course, if they had understood that the boimd- 
aries were involved, they would have sent the papers back. 

Mr. McCarthy. — Of course, if your Lordships do not wish to hear me, I do 
not wish to be persistent, but as counsel here I represent the Province of Mani- 
toba. 

The Lord Chancellor — We shall be glad to hear your argument, of course. 

Mr. McCarthy. — All I propose to do now is to read to your Lordships the 
letter from Governor Pelly.* 

" That letter, viz., the letter from the Under-Secretary of State, has been handed to 
the directors of the Hudson's Bay Company, and in compliance with year request that 
they would render their assistance in complying with the address of the House of Oom* 
mens by furnishing your Lordship with a statement of the rights to which the company 
consider themselves entitled, and the extent to which those rights are at present or have 
recently been exercised in relation to the several heads of enquiry specified in the reso- 
lution, I have the honour to forward to you a statement of the rights as to territory, 
trade, taxation and government claimed and exercised by the Hudson's Bay Company on 
the continent of North America, accompanied with a map of North America, on which 
the territories claimed by the Hudson's Bay Company, in virtue of the charter granted to 
them by King Charles the Second, are coloured green, the other British territories pink, 
and those of Russia yellow." 

* Sir J. H. Pelly to Earl Grey, 13 September, 1849. (Papers relatiuflr to the legality ot the powers 
. . . claimed or exercised by the Hudson's Bay Company . . . ordered by the Honse of Commons 
to be printed, 12th July, 1850, p. 8.) The map referred to in the letter is that of 1860, printed among the 
same papers, and shews the Company's territorial claim to be to all the lands whose waters flow to Mud- 
son's Bay. 
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That was a pretty clear statement that they understood that they were to furnish 
a statement of their territory. 

Sir Montague Smith. — But the Law Officers were not considering the way 
in which that affected the boundary. 

The Lord Chancellor. — And the controversy as to whether they claimed 
the disputed land is another thing altogether. 

Mr. McCahthy. — Your Lordships will see I think that it comes pretty much 
to that. I will refer to the Joint Appendix as shortly as possible, just to trace 
the history of this subject, shewing what they were claiming at all events, and I 
want to shew that it was perfectly well understood by the Ministers of Canada. 
At the Joint Appendix, page 168.* 

Sir Barnes Peacock.—- For what do you refer to page 168 ? 

Mr. McCarthy. — That was for the opinion as to the geographical question. 
They did not give any opinion as to the boundaries at all. Then at page 273 
there is a letter from the Duke of Buckingham (who was then Colonial Secretary) 
to the Governor-Generalf He says : 

'< Her Maieftty*8 Government will be willing to recommend a compliance with the 
prayer of the address so soon as they shall be empowered to do so with a just regard to 
the rights and interests of Her Majesty's subjects interested in those territories. They 
are advised, however, that the requisite powers of government and legislation cannot, con- 
sistently with the existing charter of the Hudson's Bay Company, be transferred to Can- 
ada, without an Act of Parliament. Before such an Act can be obtained, it is necessary 
to consider the position of the Hudson's Bay Company. The Company have held their 
charter, and exercised privileges conferred by it, for 200 years, including rights of govern- 
ment and legislation, together with the property of all the lands and precious metals, 
and various eminent law officers consulted in succession have all declared that the validity 
of this charter cannot be justly disputed by the Crown." 

Then, at page 274, the Under-Secretary writes to the Deputy-Governor of the 
Hudson's Bay Company, under date 23rd April, 1868, that the Duke of Buck- 
ingham and Chandos — 

'* has had under his consideration the address from the parliament of Canada to Her 
Majesty, praying that Eupert's Land and the North- West Territory may be united with 
the Dominion of Canada and placed under the authority of the Canadian parliament, and 
the letter from the Governor of the Hudson's Bay Company, dated the 25th of January, 
on that subject. Her Majesty's government think that it will be right to comply under 
proper conditions with the wish expressed by the parliament of Canada, and they propose to 
introduce a Bill for the purpose into the Imperial parliament. They desire, however, to pay 
due regard to the interest of Her Majesty's subjects already concerned in the territory, and 
with that view they will be prepared to make provision for any reasonable terms which may 
be agreed upon with the Hudson'a Bay Company. I am directed to call your attention to 
the negotiations which took place in 1864;, between the Secretary of State and the com- 
pany, as recorded in the correspondence referred to in the margin [setting out several 
letters], and I am to request that you will state what are the terms which the company 
would be prepared to accept, proceeding on the principles then adopted, namely, that the 
compensation should be derived from the future proceeds of the lands, and of any gold 
which may be discovered in Rupert's Liand, coupled with reservations of defined portions 
of land to the company." 

* The doonment appearing at that page is the Memorandum of the Canadian Oommisaioner of Crown 
Lands, 1857. 

t It is dated 23rd April, 1868, and has reference to " a joint address from the Senate and House of Com- 
mons of Canada, praying the annexation to Canada of Rupert's Land and the North- West Territory.** 
(Coms. Journals, Can., 1867-8, p. 367.) 
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Then at page 594 there is a letter from Mr. Goschen to the Secretary of 
State : " I have the honour to acknowledge your letters." 

Sir Robert Collier. — We have had this letter. 

Mr. McCarthy. — I beg your Lordship's pardon, that was not the letter I 
had intended to read. Now, if your Lordship goes back to look at the Act of 
Confederation, on page 433, section 6, there are two things which I take it are of 
importance on this Act. 

Sir Robert Collier. — That is the British Columbia Act. 

Mr. McCarthy. — No ; the British North America Act. It is the Act of 
Confederation. I refer to the sixth section for this purpose. It may be important 
otherwise with reference to Lord Durham's commission : 

*' The parts of the Province of Canada (as it exists at the passing of this Act) which 
formerly constituted respectlTely the provinces of Upper Canada and Lower Canada shall 
be deemed to be severed, and shall form two separate provinces." 

The question there is what weight is to be attached to the words "as it 
exists at the passing of this Act." Then, section 146 says : 

"It shall be lawful for the Queen, by and with the advice of Her Majesty's Most 
Honourable Privy Council, on Addresses from the Houses of Parliament of Canada, and 
irom the Houses of the respective Legislatures of the colonies or provinces of Newfound- 
land, Prince Edward Island and British Columbia, to admit those colonies or provinces, 
or any of them, into the Union, and on Address from the Houses of the Parliament of 
Canada to admit Rupert's Land and the North- Western Territory, or either of them, into 
the Union, on such terms and conditions in each case as are in the Addresses expressed, 
4Uid as the Queen thinks fit to approve, subject to the provisions of this Act" 

Provision is thus made for the inclusion of Rupert's Land. Then we come to 
the Rupert's Land Act, which is at page 545, and which has a very important 
bearing upon the question here. It says : 

'< Whereas by certain Letters Patent granted by His late Majesty King Charles the 
Second, in the twenty-second year of his reign, certain persons therein named were in- 
-corporated by the name of * The Governor and Company of Adventurers of England, trad- 
ing into Hudson's Bay,' and certain lands and territories, rights of government and other 
rights, privileges, liberties, franchises, powers and authorities were thereby granted or 
purported to be granted to the said Governor and Company in His Majesty's dominions in 
North America; And whereas by the British North America Act, 1867, it was (amongst 
other things) enacted that it should be lawful for Her Majesty, by and with the advice 
and consent of Her Majesty's Most Honourable Privy Couneil, on address from the 
Houses of the Parliament of Canada, to admit Rupert's Land and the North- Western 
Territory, or either of them, into the Union, on such terms and conditions as are in the 
address expressed and as Her Majesty thinks fit to approve, subject to the provisions 
of the said Act ; And whereas for the purpose of carrying into effect the provisions of the 
said British North America Act, 1867, and of admitting Rupert's Land into the said 
Dominion as aforesaid, upon such terms as Her Majesty thinks fit to approve, it is ex- 
pedient that the said lands, territories, rights, privileges, liberties, franchises, powers and 
authorities, so far as the same have been lawfully granted to the said Company should be 
surrendered to Her Majesty, Her heir^ and successors, upon such terms and conditions as 
may be agreed upon by and between Her Majesty and the said Governor and 
Company, as hereinafter mentioned ; 

"Be it therefore enacted by the Queen's Most Excellent Majesty, by and with the ad- 
vice and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority ot the same as follows : 

<' 1. This Act may be cited as The Rupert's Land Act, 1868. 
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*' 2. For the purposes of this Act, the term * Rupert'd Land ' shall include the whole 
of the lands and territories, held, or claimed to be held, hy the said Governor and. 
Company. •' 

Now, whether they were rightfully held or not, it is quite plain that having 
regard to the document which I produce, and which I will shew in a moment 
was- communicated to Canada, they did claim to hold the watershed.* 

The Lord Chancellor. — I see the word " held " is included as well as the 
word " claimed." 

Mr. McCarthy. — Yes. 

The Lord Chancellor — Do yousaythat that would imply the title you claimf 

Mr. McCarthy. — Yes : " for the purposes of the Act." 

The Lord Chancellor. — That raises an important question of construction. 
You will certainly have something to do to satisfy us that the merely putting 
territory in a map of this kind was sufficient to shew that it was meant to be 
transferred, although it was de facto held by the province. 

Mr. McCarthy. — I would say, first, it was not de facto held by the province ; 
then, I say it was de facto held by the Company ; and, thirdly, I say, whether it 
was de facto held or not, it was claimed by the Company.* We must look and see 
what the object of it was. It was known when Canada was confederated, that so- 
far as Ontario was concerned, it was taken in as it then was, and I will point out 
by and bye, that according to Lord Durham's commission it did not go farther 
than the height of land, if it went as far. 

The Lord Chancellor. — Lord Durham's commission, if I remember right- 
ly, carried the Ontario Boundary beyond their blue land, [referrtTig to the col- 
ouring of the territory daimed by the Hv/isorCs Bay Company, on the map pii^- 
duced by thern to the House of Commons Committee, 1867]. 

Mr. McCarthy. — I was speaking of the western part. 

The Lord Chancellor. — But it is important to know that. 

Mr. McCarthy. — I understand that my friends, when addressing you on that 
point, contended that the true meaning of that was, not to the shore,. but rather 
to the Hudson's Bay territory .f 

The Lord Chancellor. — No, that was an earlier document, which, if it 
stood by itself, perhaps would suggest that view, but Lord Durham's commission is 
expressly to the shore. J That is an extremely important point, and no doubt you 
will not overlook it. 

* The position of Ontario in regard to this contention was, that the second section of the Act should 
be construed as if it read : "For the purposes of this Act, the term * Rupert's Land ' shall include the 
whole of the lands and territories rightfully held, or rightfully claimed to be held, by the said Governor 
and Company." It is conceivable that the Company may have held some portions of territory de facto, 
but yet without colour of right, and that, as to other portions, they might have been rightfully entitled, 
and yet never have come into possession. 

t There was no such contention. The very contrary was claimed on behalf of Ontario ai well before 
the surbitratorB as before their lordships. 

itBoundary description in Imperial Commission to John Greorge, Earl of Durham, Captain- General and 
Govemor-in-Chief of the Province of Upper Canada, 30th March, 1838. " Our said Province of Upper 
Canada ; the said Province being bounded on the east by the line dividing that Province from Lower Can- 
ada, beginning at a stone boundary on the north bank of the Lake St. Francis, at the cove west of the 
Point au Baudet, in the liniit between the Township of Lancaster and the Seigiieurie of New Longueuil, 
running alon^ the said limit in the direction of north thirty-four degrees west to the wcBtemmost 
angle of the said Seigneurie of New Longueuil, thence along the north-western boundary of the Seigneurie of 
Yaudreuil, runningnorth twenty-five degrees east, until it strikes the Ottawas River, to ascend the said 
river into the Lake Temiscamin^ ; the said Province of Upper Canada being also bounded by a line dravm due 
north from the head of the t>aid lake until it reaches the shore of Hudson's Bay ; the said Province of 
Upper Canada bemg bounded on the south, beginning at the said stone boundary between Lancaster and 
New Loneueuil, by the Lake St. Francis, the River St. Lawrence, the Lake of the Thousand Islands, Lake 
Ontario, the River Niagara, which falls [leads] into Lake Eiie, and along the middle of that lake ; on the 
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Mr. McCarthy. — No, my Lord, I shall not. Now, I am going to contend, and 
I think your Lordship will at once accede to the reasonableness of my proposi- 
tion, that it was a very important matter indeed for the welfare of the confederacy 
that Rupert's Land should be defined before it was transferred. Nothing could be 
more unfortunate than that a question of this kind should be permitted to arise, 
and I say that care was taken that for the purposes of the Act, and for the purposes 
of the transfer, Kupert's Land was defined. It was a well-known claim put forward 
by the Hudson's Bay Company. They claimed to go the height of land. Their 
claim was disputed, but what does parliament say ? We say that parliament 
says, that for the purpose of this Act, which was to be the basis of the transfer to 
the Dominion, Rupert's Land must be defined. Now, how is it defined? For the 
purposes of this Act, whether it be Rupert's Land, or whether it be not Rupert's 
liand, all that the Hudson's Bay Company held, or all that the Hudson's Bay 
Company claimed, is Rupert's Land. 

Sir Montague Smith. — This was a purchase in fact. 

Mr. McCarthy. — That is one view, but if you like to hear my argument up- 
on it, my Lord, I hope to be able to shew you that it has another bearing. 

Sir Montague Smith. — But they would only purchase what was claimed. 

Mr. McCarthy. — It was more than a purchase ; it was a surrender to Her 
Majesty in the first place. 

Sir Montague Smith. — It was a purchase by the colony ; it was not made 
a separate colony. 

Mr. McCarthy. — It was made a separate province.* The Dominion is made up 
of several provinces. Amongst the new provinces was Rupert's Land.* 

The Lord Chancellor. — You are contending that the Act speaks of territory 
which was not at that time under the Dominion of Canada^ 

Mr. McCarthy. — What I submit, with all deference to your Lordship, is this. 
It was important when this new colony was to be brought into the Dominion 
that there should be no dispute as to boundaries. Canada at that time perfectly 
understood its position. Its attention was drawn to it, and although they have 
proceeded as though this Act had not been passed, still, upon the whole, they 

west by the channel of Detroit, Lake St. Clair, up the River St. Clair, Lake Haron, the west ihore of 
Drammond Island ; that of Ss. Joseph and Sugar Island, thence into LaJce Superior." 

His commisMon as Captain- General and 6ovemor-in-Chief of Lower Canada, of the same date, also 
<le8€ribed the inter-provinoial line as drawn to ** the shore of Hudson's Bay," as do all the commissions there- 
After, whether of Upper or Lower Canada, or of the Province of Canada, up to and inclusive of that to the 
£arl of Elgin in 1846, after which the commissions contain no boundary descriptions whatever. (See ante, 
p. 130, note).* 

As to the description of the southwesterly boundary line having been drawn no farther than *Mnto 
Lake Superior," the true reason was that the commissioners appointed under the Treaty of Ghent, 1814. 
to designate the internatfonal boundary through the various rivers, lakes and water communications, had 
agreed upon a line extending only **into Lake Superior ... to a point," etc., "and had disagreed as 
to the course from the point last mentioned . . to another point . . in Lac la Vluie " [Rainv Lake], (See 
the report of the commisnioners, in Hertslet's Treaties, vol. 13, p. 892.) This disagreement had not, at the 
time of issuing the oononission to the Earl of Durham, been settled. ^Further particulars in the Ontario 
Boundary Papers, 1882, p. 294, note.) 

* These contentions of counsel are not sustained by the British North America Act, 1867, Sect. 146, 
which, treating of the admission into the Union of those portions of British North America not yet included 
in itf refers in terms, to Newfoundland, Prince Edward Island and British Columbia as ** colonies, or 
provmoes," but not so to Rupert's Land, which, on the contrary, it classifies with the North- Western Terri- 
tory: ** Rupert's Land and the North -Western Territory, or either of them," and the Dominion treated 
the two combined as a mere territory, subject entirely to the disposition of the Dominion Parliament. 
In none of the official acts and documents relating to its admission, or then prospective admission, into the 
Union is Rupert's Land referred to as a colony ; but it is frequently referred to as a territory. In the Act, 
Z2 and S3 Vict, cap. 3 (Dom.), Rupert's Land and the North- Western Territory are referred to as ** terri- 
tories," and the title of the two conjointly, is enacted to be **the North- West Territories." Sec. 1 is as 
follows: *'The said territories when admitted as aforesaid, shall be styled and known as '*the North- 
West Territories." The Act, 83 Vict., cap. 3 (Dom.), applies the term ** territories " in the same way, and 
the Imp. Act, 34 and 35 Vict., cap. 28, which inter al, confirms the said Acts of the Dominion, impliedly 
OSes the term also in the same way. 
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accepted it. Are we to suppose that Parliament would throw this as a bone of 
contention into Canada without saying : We will define the boundaries, and we 
will define them just as the Hudson's Bay Company has laid them down and 
claimed; it*will not hurt Canada, and they will go into Canada whichever wa^r 
it is. 

Sir Barnes Peacock. — When you speak of Canada, do you speak of Ontario T 

Mr. McCarthy. — No ; Ontario was bound by it. 

Lord Aberdare. — I was going to ask that. Had Canada then power to 
bind Ontario ? 

Mr. McCarthy. — Yes, we submit in fact they had. Canada was composed 
of representatives of the whole of the Dominion, including Ontario. There was 
not any protest on the part of Ontario ; they never objected to it ; they never 
entered a protest of any kind whatever. 

Sir Barnes Peacock. — This was addressed to the two Houses of Parlia- 
ment, not of Ontario, and therefore Ontario was not necessarily bound by it^ 
except it was legislation and it takes away their rights. 

Mr. McCarthy. — It has the force of legislation in this sense. The petition 
addressed to the two Bouses asks that this colony shall be tt^nsferred. Now, 
what was the colony ? Surely it was for the British Imperial Parliament to say 
what the colony was, and they did declare what the colony was. It is a colony 
within the limits described by that map, about which there can be no dispute."*" 
On page 445 your Lordship will see in the Rupert's Land Act this passage : 

''3. It shall be competent for the said Governor and Oompany to surrender to Her 
Majesty, and for Her Majesty, by any instrument under her sign manual and signet, to 
accept a sarrender of all or any of the lands, territories, rights, privileges, liberties^ 
franchises, powers and dhthorities whatsoever granted or purported to be granted by the 
said Letters Patent to the said Governor and Oompany within Rupert's Land, upon such 
terms and conditions as shall be agreed upon by and between Her Majesty and the said 
Grovemor and Company." 

Sir Barnes Peacock. — That says " Rupert's Land." 

Mr. McCarthy. — Yes, but Rupert's Land for the purposes of this Act means 
all that they claim.! And it goes on : 

'* Provided, however, that saoh surrender shall not be accepted by Her Majesty until 
the terms and conditions upon which Rupert's Land shall be admitted into the said 
Dominion of Canada shall have been approved of by Her Majesty, and embodied in an 
address to Her Majesty from both the Houses of Parliament of Canada, in pursuance of 
the one hundred and forty-sixth section of the British North America Act, 1867 ; and 
that the said surrender and acceptance thereof shall be null and void, unless, within a 
month from the date of such acceptance, Her Majesty does, by Grder in Council, under 
the provisions of the said last recited Act, admit Rupert's Land into the said Dominion. 
Provided further that no charge shall be imposed by such terms upon the consolidated 
fund of the United Kingdom. 

'* 4. Upon the acceptance by Her Majesty of such surrender, all rights of govern- 
ment and proprietary rights, and all other privileges, liberties, franchises, powers, and 
authorities whatsoever, granted or purported to be granted by the said letters patent to 
the said Governor and Company within Rupert's Land, and which shall have been so 
surrendered, shall be absolutely extinguished ; provided that nothing herein shall prevent 
the said Governor and Company from continuing to carry on in Rupert's Land or else- 
where trade and commerce. 

* It was disputed by Ontario. 

t All that they rightfuUy claim. See ante, p. SOS, note *. 
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" 5. It shall be competent *to Her Majesty by any Order or Orders in Council as 
aforesaid, on address from the Houses of the Parliament of Canada, to declare that 
Rupert's Land shall, from a date to be therein mentioned, be admitted into and become 
part of the Dominion of Canada, and thereupon it shaJl be lawful for the Parliament of 
Canada, from the date aforesaid, to make, ordain and establish within the land and terri- 
tory so admitted as aforesaid all such laws, institutions and ordinances, and to constitute 
such courts and officers as may be necessary for the peace, order and good government 
of Her Majesty's subjects and others therein; provided that until otherwise enacted by 
the said Parliament of Canada all* the powers, authorities and jurisdiction of the several 
courts of justice now established in Rupert's Land, and of the several officers thereof, and 
of all magistrates and justices now acting within the said limits, shall continue in full 
force and effect therein." 

Now, if your Lordship will allow me, I will refer to the first address at this stage, 
which is to be found at page 266 oi the Joint Appendix.* This is the one passed 
immediately after Confederation, and it is important upon this part of the case. 
Having recited the 146th section, to which I have referred, they say : 

'' We do therefore most humbly pray that Your Majesty will be most graciously 
pleased, by and with the advice of Your Most Honourable Privy Council, to unite Rupert's 
Land and the North- Western Territory with this Dominion, and to grant to the Parlia- 
ment of Canada authority to legislate for their future welfare and good government ; and 
we most humbly beg to express to Your Majesty that we are willing to assume the duties 
and obligations of government and legislation as regards these territories." 

That was the earlier address, that gave rise to the correspondence which passed 
between the governments at great length, and which culminated in the further 
legislation to which I am about to refer. Now at page 275. 

Sir Robert Collier. — We do not require that correspondence. 

Mr. McCarthy. — No, my Lord, I am not going to give you more than is 
absolutely necessary, at least so far as I can understajid it. 

Sir Robert Collier. — What page are you now on ? 

Mr. McCarthy. — 275. 

Sir Robert Collier. — That is the second address ? 

Mr. McCarthy. — No, it is a " Memorandum of Sir George E. Cartier and 
the Honourable William McDougall, Canadian Delegates to England." It is dated 
the 1st October, 1868, and the Rupert's Land Act (to which it refers apparently) 
had been passed just before. 

Sir Montague Smith. — The Act puts Rupert's Land, as re^^rds getting into 
the Dominion, on the same footing as the North-West Territory. It wa^ first to 
form part of the Dominion. On the purchase, when Rupert's Land Act passed^ 
it formed a pai*t of the Dominion. Then subsequently it came to be entered as a 
province. 

Mr. McCarthy. — Oh, no, you will see that the Dominion is made up of 
provinces. Then there is a provision made for taking in the organized provinces, 
such as British Columbia, and so on. 

Sir Montague Smith. — What became of the North- Western Territory ? 

Mr. McCarthy. — That was also brought in as a separate province. 

Sir Montague Smith. — But still it was brought in. 

* Address to Her Majesty from the Senate and House of Commons of Canada, 16-17 December, 1867. 
(Journal Coms., Can., 1867-8,' pp. 66-7.) 
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Mr. McCarthy. — Of course it belonged to the Imperial Government ; it was 
not a part of Canada.* 

Sir Montague Smith. — It was a part of the Dominion. 

Mr. McCarthy. — Oh, no, the Dominion was at first limited to the original 
five Provinces. Then all that great country up here [describing on the nfia'p\ was 
either in Rupert's Land or the North- Western Territory. Then provision was 
made for bringing in Rupert's Land and the North- Western Territory, at a 
subsequent date, upon petitions from both Houses, but when they were brought 
in they would come in as independent provinces.^ Then they would have to be 
organized, of course under Dominion powers, and provision was made for that. 

What I draw your Lordships' attention to particularly now is this minute of 
Sir George Cartier and the Honourable William McDougall, saying : 

" We have the honour to acknowledge communication of a Minute of Council of 
this day's date, appointing us a delegation to England to arrange with the Imperial 
Government the terms upon which Canada may acquire Rupert'^ Land, and to state that 
we have much pleasure in accepting the mission. We would, however, beg to call the 
attention of the Committee to the terms of the recent Act of the Imperial Parliament 
* to enable Her Majesty to accept a surrender, upon terms, of the lands, privil^es and 
rights ' of the Hudson's Bay Company, which declares that Rupert's Land, for the pur- 
pose of that Act, * shall include the whole of the lands and territories held or claimed 
to be held ' by the Company." 

Shewing that their attention was directed to it : 

<* We would also call the attention of the Committee to the terms of the British North 
America Act, which provides for the admission of Rupert's Land and the North-West 
Territory, or either of them, into the Union. We respectfully recommend that we be 
authorized to arrange with the Imperial Qovernment for the admission of the North- 
west Territory into union with Canada, either with or without Rupert's Land, as may 
be found practicable and expedient." 

Then, there is the Report of the Committee of the Council upon that. They recite 
the authority, they recite the very words of the Act, which is all important as 
your Lordship will see, because it was not done without their notice and know- 
ledge. Here they say : We are disputing what the Hudson's Bay Company claim, 
and the Imperial Parliament have stated that for the purposes of the Act the land 
which is transferred to it has been defined, and they draw special attention to 
that ; and the Eeport of the Committee of the Council quite comprehends the 
point. 

The Lord Chancellor. — I do not quite follow these documents. I see here 
no evidence of any dispute. 

Mr. McCarthy. — But it shews they understood that the Rupert's Land Act 
had this wide definition. 

The Lord Chancellor. — If it is to shew that these words were in the Act, 
I do not see how it is material, because that is beyond all question. Can you say 
more than that ? 

Mr. McC/ARTHTT. — But it shews that they knew their meaning and appre- 
hended their force. 



* Legally, the North-Western Territory was composed of such lands of British North America, out- 
side of the colonies or provinces of Newfoundland. Nova Scotia, Prince Edward Island and British Col- 
umbia, as formed no part of Canada or of the territories of the Hudson 'd Bay Company. But its limits 
had never been defined, and this gave occasion to the Dominion, after this territory and the territory of 
Kupert^s Land had been brought into the Union, to wrongfully claim, as being comprehended in the one 
or the other, extensive regicns claimed by Ontario to have been within the undoubted limits of Upper 
Canada, and to be now within Ontario. 

t They were to come in, not as Provinces, but as unorganized territory. See arUe, p. 309, note *. 
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The Lord Chancellor. — That does not seem to advance you a step. We 
know that the words are there, and of course they must be presumed to know 
what the effect of them was. 

Mr. McCarthy. — I am sorry if your Lordship thinks it unnecessary, but it 
does appear to me important as shewing that Canada perfectly understood what 
she was doing. 

The Lord Chancellor. — How could Canada be ignorant of it ? 

Sir Robert Collier. — You are occupying our time then by shewing that 
Canada understood the effect of the words in the Act. Of course they must be 
taken to have done so. 

The Lord Chancellor. — I do not see how it is of the least importance. 

Sir Montague Smith. — The Act of 1871 makes provision for the Parlia- 
ment of Canada establishing " new provinces in any territories forming for the 
time being part of the 'Dominion of Canada, but not included in any province 
thereof." 

Mr. McCarthy. — There may be territories not in the province. 

Sir Montague Smith. — Territories within the Dominion, not in the chaotic 
state which has been mentioned. 

Mr. McCarthy. — That is so. 

Sir Montague Smith. — That is what I was saying just now. I thought 
you corrected me, and said that could not be, and that what was not in the 
Dominion was to be formed into a province. 

Mr. McCarthy. —No my Lord, not in the Dominion originally. 

Sir Montague Smith. — That I am quite aware of. They seem to have put 
these territories, the North- Western Territory and Rupert's Territory, into the 
Crown first, and then into the Dominion, and then it was afterwards carved into 
provinces. 

Mr. McCarthy. — Portions of them sliced into provinces. 

Sir Montague Smith. — That is what I meant. 

Mr. McCarthy. — I thought your Lordship meant that Canada included that 
country at that time. 

Then I was going on to refer your Lordship to page 221 of the Joint 
Appendix. 

The Lord Chancellor. — Is there any authentic map which shews Upper 
and Lower Canada, and Upper Canada as divided into counties and districts 
tinder the Act of 1798 ? * 

Mr. McCarthy. — Yes, there are numbers of them, but unfortunately, my 
Lords, none of us have a copy with us. 

The Lord Chancellor. — It is rather to be regretted, because if one saw a 
map of the description we have before us, and then a map of that kind, it would 
be useful. 

Mr. McCarthy. — I dare say it might be found at the Royal Geographical 
Society. We will look for it. 

Lord Aberdare. — They have them all collected there for examination by 
any one who may wish to consult them. 

The Lord Chancellor. — There is an Act passed in 1798 which divided 

* 88 Geo. 3, c. 5 (Upper Canada)— "An Act for the better division of this Province." The last preced- 
ing division was under the Proclamation of Lieateaaat-Governor Simcoe of 1792, (printed ante, p. 128). 
Both the Act and the Proclamation are discussed ante, pp. 128-130. 
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Upper Canada into a number of territories and districts, add attention has already- 
been directed to the 40th section of the Act, which says : 

'' That the Counties of Essex and Kent, together with so mach of this Province as is 
not included within any other District thereof, do constitute and form the Western 
District" 

That would lead one to expect that the Counties of Essex and Kent were 
the la.st defined counties to the west, but that west of them there was an in- 
definite district which was not included in the counties, or in any other than 
the Western District, and it is hardly probable that that would have included 
the northern part adjoining Hudson's Bay.* 

Mr. McCarthy. — I think I am correct — ^my learned friend will say I am not, 
if he differs — that all the claim made under the Act was that it took in to the 
height of land. 

Mr. Mow at. — I do not agree to that at all. 

The Lord Chancellor. — It is not to be assumed that your opponent would 
agree to that at all. But what we should like to see is some authentic map of 
some subsequent date showing what these counties are. 

Mr. McCarthy. — By to-morrow morning we will try and furnish your Lord- 
ships with that. 

The Lord Chancellor. — What is not within Upper Canada, you would 
say is not in Ontario ? 

Mr. McCarthy. — Yes. Your Lordship will remember the time of the Lord 
Selkirk trouble. He objected to be tried for offences committed at Fort William, 
claiming that the due north line was the boundary, and the answer made by the 
authorities was that up to that point Upper Canada had been in the habit of 
exercising criminal jurisdiction. 

The Lord Chancellor. — But that would be clearly within the Western Dis- 
trict under this Act, through not within any county. But what strikes me as of 
importance is to know whether those counties included anything north up to 
James* Bay. 

Mr. McCarthy. — I think there is a map in existence in London which 
would shew that was not so. 

The Lord Chancellor. — One would like to see that. 

Mr. McCarthy. — Yes, my Lord.t Then, as to the question of boundary being 
an important one, I would direct your attention to page 221. Your Lordships 
will remember, in 1857, the claim of the Hudson's Bay Company was clearly 
defined, and put forward in the presence of Chief Justice Draper, who attended ori 
behalf of Canada. This is a letter from the Under-Secretary to the Governor of the 
Hudson's Bay Company ,J and I ask your Lordships' attention to the latter part of 
the 4th paragraph, at line 35 : 

* Ontario claimed that it unqueationably did, and, among a mass of other evidence in support, pomted to 
the proclamation of 1792, referred to in the preceding note, which declares that the County of Kent " is to 
comprehend all the country, not being territories of the Indians, not already included in the several countiee 
herembefore described, extending northward to the boundary line of Hudson's Bay, including all the territor- 
ies to the westward and southward of the said line, to the utmost extent of the country commonly called or 
known by the name uf Canada." By the Act, the County of Kent was confined within narrower limits, but 
the other larger territories, ** extending northward to the boundary line of Hudson's Bay," which formerly 
formed part of it, were included in the unorganized part of the Western District. The expression 
" boundary line of Hudson's Bay'* here used, has been judicially decided to be synonymous, for the pur- 
poses of this case, with *' shore of Hudson's Bay." 

t No such map was, at any time, produced to their Lordships. 

X Dated, 20th January, 1858. Sess. Paps. Can., 1858, No. 3. 
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'*! am farther to state that Her Majesty's Government consider it very desirable to 
ascertain by the decision of some competent authority the boundary between the Province 
of Canada and the territories claimed by the Company under their charter." 

Then, the C!ompany acquiesce in that, by their letter at page 223, 21st January, 
1858.* That was communicated to Canada by the letter of the 22nd January, 
1858, on page 224f where Mr. Labouchere says : 

'* I do not propose to discuss the question of the validity of the claims of the Com- 
pany in virtue of their charter over the whole territory known as Rupert's Land. Her 
Majesty's Goveinment have come to ihe conclusion that it would be impossible for them 
to institute proceedings with a view to raise this question before a legal tribunal without , 
departing from those principles of equity by which their conduct ought to be guided. If 
therefore it is to be raised at all it must be by other parties on their own respon- 
8ibiUty."+ 

Sir Montague Smith. — What do you cite that for ? 

Mr. McCarthy. — To shew that the question of the boundary was an import- 
ant question between them at that time. 

Sir Robert Collier. — Nobody would deny that. 

Mr. McCarthy. — Perhaps it would be quicker to read it than for me to state 
it and have to prove it afterwards. Then, following that, Canada was asked to 
assume the responsibility of contesting this boundary, and at page 225 the address 
of the Canadian Parliament is to be found.§ 

" That the settlement of the boundary line is immediately required and that there- 
fore we humbly pray Your Majesty that the subject thereof may be forthwith submitted 
for the opinion of the Judicial Committee of Your Majesty's Privy Council but without 
restriction as to any question Canada may deem it proper to present on the validity of 
the said charter, or for the maintenance of her rights.'' 

Canada threw it back on the Imperial authorities and said, we think the 
Imperial authorities should do this. And finally, to bring this part of the state- 
ment to an end, the Imperial authorities sedd, no, if it is to be done at all it must 
be done by Canada and not England ; so that up to 1858 all parties were 
agreed on this, that the boundary should be defined, and I read that as confirm- 
atory of the view I put forward, that in point of fact the Kupert's Land Act did 
define these boundaries. 

Sir Montague Smith. — Nothing can be more vague than what is " claimed 
to be," and the expression " granted or purported to be granted." 

Mr. McCarthy. — What is " claimed to be " is pretty plain, because they put 
it on that map, and define it as the water limits. 

Sir Barnes Peacock. — Was not that to bind the Hudson's Bay Company, 
that all they possessed and all they claimed to possess was to pass to the Canadian 
Government for £300,000 ? 

Mr. McCarthy. — Undoubtedly, there was the twofold object ; first, to get rid 
of all possible claims, and, secondly, to define, for the purposes of the company, 
what was Rupert's Land ? 

* Seas. Paps. Can., 1858, No. S. 

t The Secretary of State for the Colonies to the Governor-QeneraL Ibid. 

t The suoceeding paracrraph of the despatch relates to the question of boundary, as follows :— '* With 
regard to the question of boundary, as distinguished from that of the validity of the charter, Her Majest^r's 
Government are anxious to afford every facility towards its solution, a mode of accomplishmg which is in- 
dicated in the correspondence, if such should be the desire of Canada.*' 

§ Address of the Canadian Parliament to Her Majesty, 13th August, 1858, Journals Leg. Ass. Can. 
1868, p. 1028. 
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Sir Montague Smith. — Whatever they '* claim," rightfully or wrongfully. 

Sir Barnes Peacock. — They were to have no claim again, excepting what 
they reserved to themselves by their surrender. 

Mr. McCarthy. — That was one object of the Act, I admit. One was to 
empower the Queen to accept it ; the other was to define the boundary, because 
we will follow that up by the next Address. 

Sir Robert Collier. — We have had the terms of the Act before us several 
times. 

The Lord Chancellor. — You say that the boundary is settled by saying 
everything they claim. 

Lord ABERDAiiE. — Did they put in as part of their claim all the territory to 
the east of the line marked here that goes up to James' Bay ? 

Mr. McCarthy. — Yes, they disregarded that altogether. They put in all 
the watershed of Hudson's Bay eastward as well as westward, all that is coloured 
green [pointing to the map, shelving the company's claim, attached to the Report 
of the House of Commons Committee of 1857\ 

Now, my Lords, we come to the deed, which is the next thing in point of 
order. 

The Lord Chancellor. — We really do not want anything in point of order 
to be gone through. The deed, if I remember right, simply transfers everything 
which the Hudson's Bay Company had to transfer. 

Mr. McCarthy. — And is defined by metes and bounds. 

The Lord Chancellor. — Where is that deed ? If the metes and bounds 
are there, they may be worth looking at. 

Mr. McCarthy. — That is at page 315.* At page 316, line 20, they recite : 

<( And whereas by the Rupert's Land Act, 1868, it is enacted (amongst other things) 
that for the purposes of that Act, the term " Rupert's Land " shall include the whole of 
the lands and territories held, or claimed to be held, by the said Governor and Company, 
and that it shall be competent for the said Governor and the Company to surrender," 

and so on. Then that — : 

'* The Canadian Government shall pay to the Company the sum of £300,000 sterling." 

Then : 

<< The Company to retain all the posts or stations now actually possessed and occupied 
by them, or their officers or agents.''! 

Then the sizes of the blocks are given and so on. Then, at page 318 : 

<* Now know ye, and these presents witness, that in pursuance of the powers and 
provisions of the Rupert's Land Act, 1868, and on the terms and conditions aforesaid, and 
also on condition of this surrender being accepted pursuant to the provisions of that Act, 
the said Governor and Company do hereby surrender to the Queen's Most Gracious 
Majesty, all the rights of government, and other rights, privileges, liberties, franchises, 
powers and authorities, granted, or purported to be granted, to the said Governor and 
Company by the said recited letters patent of His late Majesty King Charles the Second." 

The Lord Chancellor. — It is everything they had. There are no bounding 
words there. 

•Deed of surrender of Rupert's Land, 19th November, 1869, the Governor and Company of Adventurers 
of England trading into Hudson's Bay, to Her Majesty. Prefix to Stats., Can., 1878, p. Ixzvii. 

t The sentence continues ; *' whether in Rupert's Land or any other part of British North America,'* 
etc. 

816 

Digitized by VjOOQIC 



THE QUESTION OF BOUNDARY AS AFFECTED BY THE RUPERT'S LAND ACT, 1868. 



Mr. McCarthy. — Except by the recital The whole deed must be read to- 
gether, I submit. 

Sir Montague Smith. — The recital does not carry it further than the Act 
itself. 

Mr. McCarthy. — Of course not. I do not say that it does ; but I say it 
does carry it to that extent. Then the reservations detine the deed in that 
regard very plainly. Your Lordships will find them in the schedule referred to, 
and there is this English River. 

Sir Barnes Peacock. — That refers to section 2 of the surrender, at page 317^ 
The company are to retain all the posts. 

Mr. McCarthy. — Yes, that is referred to in the schedule, and on page 319 ;; 
several of these posts are in the Eainy Lake district. 

The Lord Chancellor. — We have already seen that there were posts within- 
the undoubted limits of Canada which belonged to them. 

Sir Robert Collier. — We have had all this before us. 

Mr. McCarthy. — Then at page 810, and from that up to page 312, your 
Lordships will see the Report of the Canadian Delegates * and the Joint Resolu- 
tions of both Houses.t I submit it is impossible to read these without seeing 
that what they did take over was what was called Rupert's Land in the Rupert's 
Land Act, and if I am right in saying that that was all they claimed, and they 
did claim at that time all that was coloured green [referring to the same map, 
attached to the Report of 18S7y] it does appear to me that there is an end of the 
question as far as the height of land is concerned. 

Sir Barnes Peacock. — They could not claim against the Canadian Govern- 
ment after that had been sold anything included in that deed. 

Mr. McCarthy.— Undoubtedly, but I think it goes further. 

Sir Barnes Peacock. — But it did not bind Ontario that they claimed they 
were entitled to all that was in the deed, whether that was included in the 
Ontario boundary or not. 

Mr. McCarthy. — If the Imperial Act could bind Ontario, as I submit it does, 
then I think it does have that effect. 

Sir Barnes Peacock. — How does the Imperial Act bind Ontario, supposing 
any part of the green is within the boundary of the Province of Ontario ? 

Mr. McCarthy. — In the first place, that was disputed territory. Then, the 
Imperial Act enacts that, for the purpose of the Act, this disputed territory is to- 
be within Rupert'^ Land. That was a thing perfectly competent for the Imperial 
Parliament to do. 

Sir. Barnes PEA.COCK. — They only say the words "Ruperts Land," were to 
include all that territory in the possession, or claimed to be in the possession of 
the Hudson's Bay Company. Then they authorize them to sell and dispose of, or 
surrender that, in consideration of £300,000. 

Mr. McCarthy. — Yes. Then what I say is this, that this being disputed 
territory at the time, it was competent for the Imperial Parliament to enact : " We 
will settle this dispute and say all that is claimed by the Hudson's Bay Company 
shall be Rupert's Land." 

Sir Barnes Peacock —Did they say that ? 

Mr. McCarthy. — They do say so. 

Sir Montague Smith. — They do not profess to settle a dispute. 

* Report of the Canadian delegates, Messrs. Cartier and McDougall, to the Governor-Gpn*.rA] ftfii 
May. 1869. Sees. Papa. Can., 1863, No. 25. vrenerai, »tii 

t Resolutions of the Senate and Housk of Commons of Canada, 23th May, 1869. Ibid, 
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Sir Barnes Peacock. — They only say the term " Rupert's Land " is not only 
to include Rupert's Land, but all the North-West Territories. 

Mr. McCarthy. — But what the Canadian Parliament ought to have trans- 
ferred to them rfs Rupert's Land is defined by this Act 1 humbly submit that 
that is very clear. Here there is a dispute from 1850 upwards. 

Sir Montague Smith. — Whatever the government purchased under that Act 
is to become part oi the Dominion, and, upon an Address, may be formed into a 
province. 

Mr. McCarthy. — Yes. Your Lordships will allow me to repeat once more 
the dates and history of it. 

Sir Montague Smith. — There is no intention recited to settle boundaries. 

Mr. McCarthy. — Your Lordships will see, in 1857 the Hudson's Bay Com- 
pany put forward this claim. All parties agreed that it was most important to 
settle the boundaries. The Canadian people were asked to appeal to this Board 
to settle boundaries. They declined to do so,* and then the Act of Parliament 
says it being important to settle it, we settle it for the purpose of this transfer of 
all the Hudson's Bay Company's claims. 

Sir Robert Collier. — I think we all understand that. 

Mr. McCarthy. — Then your Lordships find at page 312, the Resolutions of 
both Houses. 

Sir Robert Collier.- — They are in the terms of the Act. 

Mr. McCarthy. — Yes. I will read the last part : 

" That the Senate will be ready to concar with the House of Oommons in an address 
to Her Majesty, that she will be graciooBly pleased, by and with the advice of Her Most 
Honourable Privy Conncil, under the 146th clause of the British North America Act, 
1867, and the provisions of the Imperial Act, 81 and 32 Victoria, cap. 105, to unite 
Bupert's Land, on the terms and conditions expressed in the fore^ing Resolutions, and 
also to unite the North- Western Territory, with the Dominion of Canada, as prayed for 
by, and on the terms and conditions contained in, the joint address of the Senate and 
the House of Oommons of Canada adopted during the first session of the first parliament 
of Canada." 

That brings that part of my argument to a close, and my submission on that 
is that it is clear at all events that the Rupert's Land territory did go up to the 
height of land. 

Now, during the discussion, something was said by Lord Aberdare about the 
Commissions, and the importance of the North-West Anglef as bearing upon that 
point. I am not going to discuss — because my learned friend who follows me 
will do that — the effect of those commissions. I am merely going to trace their 
history, and see in what way they have any bearing upon the present question 
now in dispute. Now, the first commission, as your Lordships will remember, 
was to Sir Guy Carleton, and is to be found at page 375. J It is the commission 
that immediately followed the Quebec Act, and I am assuming, for the greater 
part of my argument, that that commission correctly represents — " northward 

* But they urged that the Imperial Government should do so, and that the question of the validity of 
the charter should be disposed of at the same time, with the right to Canada to appear by counsel upon the 
proceedings. In the end, on the initiative of the Imperial Government, the whole questaon was settled on 
the basis of a compromise. 

t *' The most north-western point " is the description used in the commission, as well as in the treaties 
of 1783 and 1842. It is marked on the official map of the Boundar^r Commissioners, and its latitude and 
longitude are fixed by the latter treaty. '* The North- West Angle " is a different locality, well known as a 
landing place on the old Dawson route, and as the place where the Indian Treaty No. 8 was nego- 
tiated. 

X Printed anU^ p. 40^ note. 
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along the eastern bank of the said river to the southern boundary of the territory 
granted to the Merchants Adventurers " — the purport of the Act. 

The Lord Chancellor. — Along the bank of the Mississippi. 

Mr. McCarthy. — I say that that correctly represents, for the purpose 
of my argument, the purport of the Act. I am coming to the north-west angle * 
to see how that became an important point. 

The Lord Chancellor. — This is the commission of 1774. 

Mr. McCarthy. — Yes ; then the next commission is 1786, and that is after 
the cession to the United States, and that is at page 387."f" 

The Lord Chancellor. — That brings us to the Lake of the Woods. 

Mr. McCarthy. — Yes, for the first time. In the first place, if I may read 
the commission, your Lordships will see that in efiect it follows the earlier com- 
mission, omitting the territory ceded to the United States. That is the effect of 
it, if your Lordships y^ill look at the map. The earlier commission was based on 
the theory, and so was the Act, that the River Mississippi went further to the north 
than it does as a matter of fact. Then this commission traces up by the United 
States boundaries to the north-west angle,* and then goes westward to the Mis- 
sissippi, and then northward to the Hudson's Bay territory, or the height of land. J 
The only difference between the two is this, that whereas the first commission 
said ** along the eastern bank of the Mississippi to the .... territory 
granted to the Merchants Adventurers," this goes to the Mississippi, and then 
northward, carrying out the exact language of the Act of 1774. Instead of say- 
ing : and then along the Mississippi to the height of land, [ it goes to the Missis- 
sippi and then northward to the height of land. I That is the only difference 
between the words of the two commissions, but it advances the argument no 
further than the one I have mentioned. 

The Lord Chancellor. — I do not the least follow you. The difference is, 
that the United States having now had ceded to it some of the territory that 
was formerly Canada, this boundary is drawn through Lake Superior to Long 
Lake. That is close to the south-eastern boundary of the disputed territory. 
Then it goes on : " Thence through the middle of the Long Lake and the water 
communication between it " — which seems to have been assumed erroneously, if 
I rightly understand the fact — " and the Lake of the Woods to the said Lake of 
the Woods.*' That goes substantially along the present boundary of the disputed 
territory. 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — And then it goes on, " Thence through the said 
lake to the most north-western point thereof. ' 

Mr. McCarthy. — Now comes the difference. 

The Lord Chancellor. — Then it was supposed that proceeding further, on 
a due west course, you would get to the River Mississippi, and then, having got 
to that, you would go northward to the southern boundary of the Hudson's Bay 
territory. 

Mr" McCarthy. — May I point out the difference there. The first com- 
mission says, " northward along the eastern bank of the said river to the south- 
em boundary of the territory granted to the Merchants Adventurers," whereas 
this says to the " Mississippi, and northward." 

* See ante, page 318, note f. 

t Printed ante, p. 44, note. Governor Haldimand's commission of 18th September, 1777* intervened. 
The boundary description was in the same terms as that contained in the Commission of 1774. 



X There is no mention of the height of land in either Commission. 
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Lord Aberdare. — There is something before that. 

The Lord Chancellor. — The difference is this : the first description i» 
intended to include, up to the banks of the Mississippi, territory which was 
afterwards ceded to the United States. 

Mr. McCarthy. — I have not made myself plain to your Lordship— It is 
only in the last few words that the difference occurs. I will point out on the 
map what I mean. The first descriptions goes to the banks of the Mississippi, 
and it follows that by express terms along the east bank of the Mississippi until 
the Hudson's Bay territory be reached. That is the first description, — that of 
1774. The second description says : going from the north-west angle * to the 
Mississippi, but it does not say, "and then along the east bank of the Missi.s- 
sippi," but it says, **and northward," just introducing the words of the Quebec 
Act.f That is the only difference. 

The Lord Chancellor. — The difference relates to an imaginary prolonga- 
tion of the Mississippi. The other description is capable of being followed up 
to its source, wherever that may be. 

Mr. McCarthy. — The one description says, in terms, " along the bank."" 
The other description, although it says to the Mississippi, says to the Mississippi 
and then " northward.'* f 

The Lord Chancellor. — The importance of this description is that it deals 
with the whole of the southern boundary of the now disputed territory. It 
takes you up to the north-west angle* of the Lake of the Woods — and so on. 

Mr. McCarthy. — Yes. Then the treaty is to be found at page 533. J It is 
the treaty of cession to the United States, and an acknowledgment of their 
independence, and that is the next paper to be looked at to understand, if we 
can understand, why the north-west angle* was used. 

The Lord Chancellor. — I suppose you admit that this description takes in 
some part of the disputed territory, up to the Lake of the Woods ? 

Mr. McCarthy. — No, my Lord. I am going to explain what our contentioiv 
is with reference to these words. Your Lordships see it follows the boundary 
given to the United States. That is page 533 : " His Britannic Majesty acknow- 
ledges the said United States " — naming them — " to be free sovereign and inde- 
pendent states," and that he treats with them as such. Then the 2nd article is : 

** And that all disputes which might arise in future on the subject of the boandaries 
of the said United States may be prevented, it is hereby agreed and declared that the 
following are and shall be the boundaries." 

Then I need not read the earlier part of it, but if your Lordships will look at 
page 534 : 

' *' Thence through Lake Superior, northward of the Isles Royal and Philipeaux to th& 
Long Lake ; thence through the middle of said Long Lake, and the water commuDication. 

* The north-west angle," — see antCf p. 818, note f, 

fThe contention of Ontario as to the word *' northward" in the Quebec Act, and, by analogy, in this 
commission of 1786, was that it had reference, not to the prolongation of a line, but to the extension, in 
that direction, of the territory. See ante^ pp. 184, note, 186, note'l' ; also, p. 42, note. But Ontario also 
claimed that the commission conclusively disposed of the theory of the due north line from the junction 
of the Ohio and Mississippi, by shewing; that, in the mind of the Crown— of the King in Council, and his 
Law Officers— the territory of the Province of Quebec extended along, and abutted upon, the supposed Mis- 
sissippi of that day, to a point at least as far north as the latitude of the most north -we«>ternmost point of 
the Lake of the Woods, to which point the southerly boundary of Quebec was carried by the commission in 

Question : "Through the middle of the said Long Lake and the water communication between it and the 
lake of the Woods to the said Lake of the Woods ; thence through the said lake to the most north-western 
point thereof ; and from thence, on a due west course, to the River Mississippi." 
X Printed ante, p. 43, note. 
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bptween it and the Lake of the Woods, to the said Lake of the Woods ; thence through 
the said lal^ e to the most north-western point thereof ; and from thence on a due wesb 
course to the Rivt-r Mississippi/' . 

What I say is thisl that the subsequent treaties, and I am going to read them, 
indicate that the view of the powers at that time, in agreeing to the north-west 
angle* of the Lake of the Woods, was that that was as near as possible the forty- 
ninth parallel. Up to the forty -ninth parallel they take the water course — it 
was more convenient to take the water boundary. But when they go to the 
Lake of the Woods, instead of going to the north-west, they go to the north-west 
angle* and, as the subsequent dealings between Great Britain and the United 
States shew, that was on the theory that that was the 49th parallel. 

The Lord Chancellor.— I do not follow thai 

Mr. McCarthy. — I am going to point that out by the subsequent Treaties. 
There is an explanation of why that was adopted at that place. 

Lord Aberdare. — The 49th parallel strikes the southernmost portion of the 
Lake of the Woods, but not the north-west portion. 

Mr. McCarthy — But what I say is, that at that time it was understood 
that that was as near as they could come to the 49th parallel. 

Sir Montague Smith. — Why did not they say so ? 

The Lord Chancellor. — Supposing it was ? 

Mr. McCarthy. — I am asked to explain why it was the north-west Angle* 
was taken. 

The Lord Chancellor. — We have nothing to do with why at all. The 
question is one of fact. Here is a boundary laid down in the Treaty between the 
United States and Great Britain as to the southern boundary of Canada. 

Mr. McCarthy. — Yes. 

The Lord Chancellor. — ^The question how they came to fix that boundary 
is entirely different from the question that they did fix it. 

Mr. McCarthy. — If -it is the fact that they took the 49th parallel, and took 
it because that had been treated from the Treaty of Utrecht onward as the 
southern boundary of the Hudson's Bay territory, is it not important then ?f 

The Lord Chancellor.— Not the least, I should think. 

Mr. McCarthy. — Then I need not argue it ; but we are prepared to i v 
you that, all through, the United States conceived, and Great Britain admitted, 
that the Treaty of Utrecht had considered the 49th parallel as the southern 
boundary of their territory prior to the cession, and that formed the bas o a 
the Treaties between not merely the United States and Great Britain but 
between the United States and Spain, J and so on. If your Lordships look at the 
last extract in the Manitoba Appendix you will see it plainly stated.§ 

• See ante, p. 318, note t. 

t As to the reasons for drawing the line of the Treaty of 1783, westward of Lake Superior, through the 
particular water communications and to the most north-western point of the Lake of the Woods see 
arUCj pp. 107, note, and 222, note f. There is nothing to shew that regard was had on that occasion to the 
line of the 49th parallel either in the splection of the most north-western point of the Lake of the Woods 
or in the prolongation of the line, *' from thence on a due west course to the River Mississippi." As to 
the Convention of 1818, however, which settled the 49th parallel as the boundary to the westward of the 
Lake of the Woods, that is, between Louisiana (shortly before come into the possession of the United States) 
and the British possessions in that quarter, see Ibid, 

t Spain's interest was in respect of the northern boundary of Louisiana when that region was a 
Spanish possession. 

§ The extract here referred to is, "from the Report on Military Affairs made to Congress in 1843 " 
and IS a piece of specious reasoning in the unsuccessful endeavor to demonstrate that the 49th parallel was 
settled as the boundary under the Treaty of Utrecht. That neither that nor any other line of boundary 
was ever settled under the Treaty of Utrecht is abundantly clear upon the evidence before the Boar J, and 
has been already shewn on the argument. 
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Lord Aberdare. — They only touch the 49th parallel at the very point 
where it was supposed that the territory of Ontario ends. 

Mr. McCarthy. — Yes; but perhaps I may refer to the other treaties before 
I go to that. In 1794 the next treaty togk place. That is at page 547 and was 
between the United States and Great Britain. It is called Jay's Treaty, or the 
Treaty of Amity, and acknowledges the Hudson's Bay Charter, which of course is 
not now in dispute for the purpose of this investigation, in Article 3; and then, 
at page 549, there is this : 

'* Article lY. Whereas it is uncertain whether the River Mississippi extends so far 
to the northward as to be intersected by a line to be drawn due west from the Lake of the 
Woods in the manner mentioned in the Treaty of Peace between His Majesty and the 
United States, it is agreed that measures should be taken in concert with His Majesty's 
Oovernment in America and the Government of the United States for making a joint 
survey of the said river, from one deji^ree of latitude below the Falls of St Anthony, to 
the principal source or sources of the said river, and also the parts adjacent thereto, 
and that if, on the result of such survey, it should appear that the said river would not 
be intersected by such a line as is above mentioned, the two parties will thereupon pro 
ceed by amicable negotiation to regulate the boundary line in that quarter, as well as 
all other points to be adjusted between the said parties, according to justice and mutual 
convenience, and in conformity to the intent of the said Treaty.'' 

Then follows the Treaty of 1814,* on the same page— the Treaty of Ghent. 
Then comes the Convention of 1818 on the next page, 550 : 

'* Article If. It is agreed that a line drawn from the most north-western point of the 
Lake of the Woods, along the 49th parallel of north latitude, or, if the said point shall 
not be in the 49th parallel of north latitude, then that a line drawn from the said point 
due north or south, as the case may be, until the said line shall intersect the said par- 
allel of north latitude, and from the point of such intersection, due west, along and with 
the said parallel, shall be the line of demarcation between the territories of the United 
States and those of His Britannic Majesty, and that the said line shall form the north- 
ern boundary of the said territories of the United States, and the southern boundary of 
the territories of His Britannic Majesty, from the Lake of the Woods to the Stony 
Mountains.'' 

'Treaty of Ghent, concluded the 24th of December, 1S14. 

Article VI. Whereas by the former Treaty of Peace, that portion of the boundary of the United 
States from the point where the forty-fifth degree of north latitude strikes the River Iroquois or 
Oataraquv, to the Xjake Superior, war declared to be ** along the middle of said river into Lake Ontario ; 
through the middle of said lake until it strikes the communication b^^ water between that lake and Lake 
Erie ; thence along the middle of said communication into J^ake Erie ; through the middle of said lake 
until it arrives at the water communication between that lake and Lake Huron ; thence aleng the middle 
^f said water communication into the Lake Huron ; thence through the middle of said lake to the water 
communication between that lake and Lake Superior ;" and whereas doubts have arisen what was the 
middle of the said river, lakes, and water communications, and whether certain islands lying in the same 
were within the dominions of His Britannic Majesty or of the United States : In order therefore finally to 
decide these doubts, they shall be referred to two Commissioners, to be appointed, sworn, and author- 
ized to act exactly in the manner directed with respect to those mentioned in the next preceding article, 
unless otherwise specified in this present article. The said Commissioners shall meet, in the first instance, 
at Albany, in the State of New York, and shall have power to adjourn to such other place or places as 
they shall think fit. The said Commissioners shall* by a report or declaration, under their huids and 
seals, designate the boundary through the said river, lakes, and water communications, and decide to 
which of tne two contracting parties the several islands lying within the said river, lakes, and water 
communications, do respectively belong, in conformity witn the true intent of the said Treaty of one 
thousand seven hundred and eighty-three. And both parties agree to consider such designation and 
decision as final and conclusive. And in the event of the judd two Commissioners differing, or both or 
either of them refusing, declining, or wilfully omitting to act, such reports, declarations, or statements 
shall be made by theni, or either of them, and such reference to a friendly Sovereign or State shall be 
made in all respects as in the latter part of the Fourth Article is contained, and in as full a manner as if 
the same was herein repeated. 
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Then the Treaty of 1842* goes more definitely into the line, commencing at 
the month of the Pigeon River and going up that line. I submit that these 
Treaties indicate that the intention in taking the north-west angle of the Lake 
of the Woods was tirsc in the belief that it was south of the source of the Missis- 
sippi. If it was south of the source of the Mississippi it was in the Province of 
Quebec and was not in the Hudson's Bay territories. Then afterwards, when 
doubts came to arise as to where the source was, they agreed that the country 
should be surveyed and the source ascertained. Finally, it was agreed that the 
49th line should be taken. Now, if your Lordships will look at the statement of 
the Report of the Committee on Military AflFairs. made to Congress in 1848, you 
will see an explanation of it. It is the last pagje which has been added to the 
book of the Manitoba Appendix : *' The Treaty of Utrecht was concluded in 1713." 
Then it goes on to say what the 10th article was : " This line," that is the line 
of the 49th parallel. " is generally considered in the United States, and has been 
assumed by their government, as the true boundary." Before that there is : 

" One of these lines is drawn irregularly from the Atlantic to a point in the 49th par- 
allel of latitude," that is from Grimington Island or Davis's Inlet, "south of the southernmost 
part of Hudson's Bay, and thence westward along that parallel to Red River, and in 
«ome maps still further west. This line is generally considered in the United States, and 
has been assumed by their government, as the true boundary, settled by the commission- 
•ers agreeably to the treaty above mentioned. Thus we find iSklessrs. ISdLonroe and Ptnck- 
ney at Madrid, in 1805, writing to the Spanish Minister as follows: ' £n conformity 
with the tenth article of the first mentioned Treaty [Treaty of Utrecht] the bouadary 
between Canada and Louisiana on the one side, and the Hudson's Bay and Northwestern 
Companies on the other, was established by Commissioners by a line to commence at a 
cape or promontory on the ocean, in 58 degrees and 31 minutes north latitude, to run 
thence southwestwardly to latitude 49 degrees north from the equator and along that line 
indefinitely westward.'" 

The LoBD Chancellor. — We have hitherto been told by both sides, I think, 
that that never was established at all. 

*Treat7 between Great Britaiii and the United States, ooncluded the 9th of August, 1842. 

Article II. It is, moreover, agreed that, from the plaoe where the Joint Commissioners terminated their 
labours, under the VI. Article of the Treaty of Ghent, to wit. at a point in the Neebish Channel, near 
Muddy Lake, the line shall run into and along the ship channel between St. Joseph's and St. Tammany 
Islands, to the division of the channel at or near the head of St. Joseph's Island ; thence turning eaatwardUy 
and northwardly around the lower end of St. George's or Sugar Island, and following the middle of the 
channel which divides St. George's from St. Joseph's Island ; thence up the East Neebish Channel nearest 
to St. George's Island, through the middle of Lake George ; thence west of Jonas' Island into St. Mary's 
Biver, to a point in the middle of that river, about one mile above St. George's or Sugar Island, so as to ap- 
propriate and assigpn the said island to the United States ; thence adopting the line traced on the maps by 
the Commissioners, through the River St. Mary and Lake Superior, to a point north of He Royale, in 
said lake, one hundred yards to the north and east of He Chapeau, which last mentioned island lies near 
the north- eastern point of He Royale, where the line marked bv the Commissioners terminates ; and from 
the last mentioned point south-westerly through the middle of the sound between He Royale and the north- 
western main land, to the mouth of Pigeon River, and up the said river to and through the North and 
South Fowl Lakes, to the lakes of the height of land between Lake Superior and the Lake of the Woods ; 
thence along the water communication to Lake Saisaginaga, and through that lake ; thence to and through 
Cypress Lake, Lac du Bois Blanc, Lac La Croix, Little v ermillton Lake, and Lake Namecan^ and through 
the several smaller lakes, straits, or streams connecting the lakes here mentioned, to that pomt in Lac La 
Pluie, or Rainy Lake, at the Chaudi^re Falls, from which the Commissioners traced the line to the most 
north-western point of the Lake of the Woods ; thence along the said line to the said most north-western 
point, being in latitude 49^ 23' 66'' north, and in longitude 95^ 14' 88'' west from the Observatory at Green- 
wich ; thence according to existing Treaties, due south to its intersection with the 49th parallel of north 
latitude, and along that parallel to the Rocky Mountains: It being understood that all the water com- 
munications and all the usual portages along the line from Lake Sui>erior to the Lake of the Woods, and 
also Grand Portage, from the shore of Lake Superior to the Pigeon River, as now actually used, shall be 
free and open to the use of the subjects and citizens of b<ith countries. 
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Mr. McCarthy. — I know ; but I am just giving your Lordships the state- 
ment of this Committee on Military Affairs made in Congress : 

" These extracts are taken from the memoir of Mr. Greenhow, who, it is proper to 
add, considers the opinion that these boundary lines were actually established by the 
Commissioners ' at variance with the most accredited authorities.' In this opinion the 
Committee do not concur. So far from doing so, it is thought the presumption that the 
49th parallel was adopted by the commissioners under the Treaty of Utrecht, is strength- 
ened by the line of demarcation subsequently agreed on by the Treaty of Versailles in 
1763, between France and Great Britain, and also by the Treaty of Peace of 1783, 
between the United States and Great Britain. By the former the confines between the 
British and French possessions were irrevocably fixed * by a line drawn along the middle^ 
of the Mississippi from its source to the Iberville/ etc. By the latter, that part of the 
northern boundary of the United States which is applicable to the subject is de8crib€>d 
to be through the Lake of the Woods ' to the most north-western point thereof, and 
from thence on a due west course to the Kiver Mississippi.' The most north-western 
point of the Lake of the Woods is perhaps a few minutes north of the 49th parallel of 
latitude." 

Then it goes on to speak of the Convention of 1818 : 

** In the second Article it is agreed that a line drawn from the most north-westemr 
point of the Lake of the Woods, along the 49th parallel of north latitude, or if the said 
point shall not lie in the 49th parallel of north latitude." 

Then it would lie in the line I have already read to your Lordships : 

** This line, it will be observed, is a deviation from the boundary established in the- 
Treaty of 1783 ; for that was to extend due west from the north-western point of the 
Lake of the Woods, without any reference to its latitude. By this, we are in the con- 
tingency named, to run by the shortest line, from the specified point on the Lake of the 
Woods, to the 49th parallel of latitude. Whence, it may be asked, the solicitude ta 
adopt this particular parallel, except as it corresponded with pre existing arrangements 
which could have been made under the provisions of the Treaty of Utrecht alone ; for 
under no other had any reference, at that time, been made to the said 49th degree. Thia 
coincidence between the boundaries established by Great Britain and France in 1763, 
and between Great Britain and the United States^ 1783 and 1818, can scarcely be 
accounted for on any other su). position than that the said line had been previously estab- 
lished by the commissioners under the Treaty of Utrecht. This conclusion is strength- 
ened by a further coincidence in the boundaries fixed in the said Treaties of 1763 and 
1783. In both the Mississippi is adopted as the boundary. One of the lines then (the 
Mississippi) previously established between Great Britain and France, being thus, beyond 
all cavi), adopted between the United States and Great Britain, may it not be fairly 
inft rred, in the absence of all proof to the contrary, and with strong corroborating proof 
in favor of the inference drawn from the stipulation of treaties, lines of demarcation on 
old maps, etc., that the other line (forty-ninth parallel), equally beyond cavil, established 
by the United States and Great Britain, was also the same one previously existing 
between Great Britain and France ? But such line had no existence unless under the 
stipulation of the Treaty of Utrecht. For these reasons che Committee have adopted the 
opinion that the forty-ninth parallel of latitude was actually established by the commis- 
sioners under that treaty. It may not be unimportant here to observe that this forty- 
ninth parallel is not a random line arbitrarily selected, but the one to which France was 
entitled upon the well settled principle that the first discoverer of a river is entitled, by 
virtue of that discovery, to all the unoccupied territory watered by that river and its 
tributaries." 

So that I think I have been able to shew some authority for my proposition 
that that was the reason the 49th line was chosen."* 



*See antCy p. 321, notes t and §. 
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The Lord Chancellor. — You have shewn that a Committee of Military 
Affairs reported to Congress the motive why the actual boundary was really 
fixed, namely, that it was founded on the supposition that the commissioners 
under the treaty of Utrecht had fixed the 49th parallel. 

Mr. McCarthy. — Of course that is all, but it is some support I submit for 
my proposition. 

The Lord Chancellor. — 1 do not know what your proposition is, because, 
supposing it to be established ever so clearly that they imagined the boundary 
was fixed to coincide with the 49th parallel, when it did not what would follow ? 

Mr. McCarthy. — It explains at all events the action of the commission. 

The Lord Chancellor. — It explains nothing surely but a motive for what 
was done. If it is done and remains, it is just as efficacious. 

Mr. McCarthy. — But the commission could not enlarge the Province, which 
was fixed by Act of Parliament. 

The Lord Chancellor. — The commission would not take away from the 
United States what belonged to the United States, but it could most distinctly 
determine what the British Province of Quebec should be. 

Mr. McCarthy. — That we propose to argue. After the Act of 1749* was 
passed, the commission could not do it. It was fixed by Act of Parliament, and 
the commission could not determine it. 

The Lord Chancellor. — But if you make out that the two are inconsistent, 
it falls to the ground. 

Mr. McCarthy. — Now, if your Lordships will allow me, I will refer to a book 
I mentioned the other day, merely tor the historical statement of facts. I need 
not trouble your Lordships with any other reference to it. I refer to Sir Travers 
Twiss' book. I did not explain what the nature of the book was. When the 
Oregon question, which turned on this 49th parallel, was under discussion, he 
wrote from the English point of view, as Mr. Greenhow wrote from the Amencan 
point of view. It has nothing to do with this question in the world, except inci- 
dentally. I mean it has no reference to the Canadian dispute. 

The Lord Chancellor. — How can his opinion, or his view of the fact, be of 
more importance than your argument and the documents now before the Com- 
mittee ? 

Mr. McCarthy. — Well, he is a gentleman who has devoted himself to these 
questions. 

The Lord Chancellor. — He is no expert as to questions of fact. 

Mr. McCarthy. — No, my Lord, but he states the fact 

The Lord Chancellor. — We have got some large books here, with all the 
materials, and we have been at full length through them, and I do not think we 
can get any enlightenment from such a book. 

Mr. McCarthy. — Now, I will trouble your Lordships with one more com- 
mission and that is all I have to say of the commissions. My learned friend who 
is with me. or those attending on behalf of the Dominion, will go into the point, 
which I do nou propose to discuss, as to the efficacy of this commission. What I 
say is, that this commission to Lord Durham, so far as the western boundary is 
concerned, which is to be found at page 406,f and speaking simply of the west at 
present, because I will not say anything as to the east, because that will antici- 
pate what my learned friend has to say. 

The Lord Chancellor. — The west takes you into Lake Superior and no 
further. 



Que. 1774. t Printed, anU, p. 808, note § . 
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Mr. McCarthy. — No, my Lord. 

The Lord Chancellc»r. — That is true; but then you suppose that the whole of 
Canada stops at the point where Lake Superior discharges itself into Lake Huron. 

Mr. McCarthy.— tNo, my Lord ; what I say would be the proper meaning to 
give to this commission, with deference, is this : If jv^e gave a liberal interpreta- 
tion to it, it would confine and* describe no territory. One must therefore give 
some territory to it, and I submit it would follow, up the middle of Lake Superior, 
the line which bounded the British territory up to the height of land. And 
possibly the difficulty was about going beyond the height of land — which was 
then becoming perfectly well known to be in dispute — ^in the event of the Govern- 
ment finding the territories more definitely marked. 

The Lord Chancellor. — You will say that, according to your contention, if 
the western boundary had continued it ought to have so continued, but as a 
matter of fact it is not continued, and os you are only taken into Lake Superior, 
by this you are left to find out aliunde what there was to the west. 

Mr. McCarthy. — The argument I advance is this, that at that time doubts, 
began to arise as to the validity of the other commissions going so far west* 

The Lord Chancellor. — I should have thought that the true inference is^ 
that the knowledge in the possession of those who drew up the other commif- 
sions was not sufficient to enable them with accuracy to define anything further 
west.l 

Mr. McCarthy.— That is what I meant to say. 

The Lord Chancellor. — But that does not imply that there was any doubt 
as to the validity of the commission. 

Mr. McCarthy. — No ; I did not mean to put it in that way. 

The Lord Chancellor.— I thought you did. 

Mr. McCarthy. — No, my Lord, I did not. But I mean doubts began to be 
entertained as to where the west of Upper Canada was,* so that they did not 
pretend to determine it by the commission. 

The Lord Chancellor. — That is a well-founded observation, that the west- 
. em boundary is not defined ,f but what seems of great importance is that the 
northern boundary is along the shore of Hudson's Bay. 

Mr. McCarthy. — Yes. I wish to observe your Lordship's rule, and there- 
fore do not go into the effect of the commissions. My learned friends who are to 
follow me will deal with that, and they would not be following your Lordship'a 
rule if they repeated what I had said. Therefore I leave that to my friends. 

Now, I have some observations to make, and they shall be very few, because 
my learned friend will have to deal with this in some measure. But I do not 
think I ought to close my statement without making some references as to the 
doctrine of law on which we rely as to the height of land. I suppose I may 
refer to Sir Travers Twiss* work on international law, as I suppose your Lord- 
ship will allow me to do to Mr. Halleck's works and other works on international 
law. 

The Lord Chancellor. — The thing which I am at a loss to understand is 
how the boundaries between two different territories can possibly be determined 
by international law, unless you include in international law all conventions, acts 
and documents of title which have to define those boundaries. 

* There is no f oundatioD in evidence for these suggestion! of counsel Th« true explanation was, that 
the Commissioners under the Treaty of Ghent had not defined the international boundary in this quarter' 
farther than into Lake Superior. See ante, p. 308, note §. 

t For the explanation, see Ibid, 
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Mr. McCarthy. — I mean this, and your Lordship will say whether I am to 
go on or not ; but what I understand is this, that from time to time nations have 
agreed upon certain well known rules for settling matters of this kind, and that 
this question as to the watershed, and as to the territory which one nation that 
discovers becomes entitled to, has in that way — by conventions, by argument* 
a^dduced at those conventions, by settlements made upon references — been so 
firmly established that it may now be accepted as a well known rule of inter- 
national law. Now that well known rule of international law, so far, as this 
continent is concerned of course, in early times — within the last century I may 
say — was of very great importance. There was an enormous continent; the 
discoveries had all been made from the ocean ; each discoverer and each occupier 
was claiming certain quantities of land by reason of that discovery, SLn^d that gave 
rise to disputes and difficulties which ultimately have been settled, and settled 
upon a fair and reasonable basis, and these rules are now incorporated — if they 
were not incorporated before, and I thiok that the earlier authorities shew that 
they were — as rules of international law. Now I have already stated what I 
understand to be that rule, and what I understand also to have been the dispute 
with regaxd to that rule. One claim put forward by the AmericcLns, which ulti- 
mately they had to withdraw as the argument was against them, was this : that 
the mere discovery of the mouth of a river gave to the discoverer the whole of 
that river (I mean followed by occupation, because I am assuming occupation in 
all cases) and the l€uid that was drained by it. Then the British authorities 
stated that that was stating the claim too widely, and that the true rule was 
this, that not merely the discovery of the river, but the discovery and settlement 
of the coast line, gave to the discoverer and settlers of that coast line all the 
country that drained into it. And upon that basis the French seem to have pro- 
ceeded from the earliest times. The English at first took a wider view. Tney 
claimed that the mere discovery of the coast line gave them all that they chose 
to claim back even to the very ocean. The French took a more correct view by 
saying that it gave them a right to all the land that it watered, down to the sea 
whtre the discovery was made ; and so I have read, once or twice, references to 
the' commissions of the French King and his oflBcials and governors, in which it is 
referred to as to the land drained by such a stream. Now I will read from Sir 
Travtrs Twiss' work, the second edition, page 196. 

lord Aberdare. — Did the French claim all the land which was watered by 
the tributaries of the Mississippi from the east to the west ? 

M-. McCarthy. — Yes ; in fact they did, I mean the discoverer La Salle pro- 
claimeo that on his discovery. 

Sir Robert Collier. — According to that view, if a few miles of the coast on 
either siie of the mouth of a river were discovered and settled you might claim 
any exteit of country you like to suppose. 

Lore Aberdare. — That is to say that the discoverer of the mouth of the 
Mississipjj, or the land on either side of the Mississippi, could claim not only the 
lands on ihe line of the Mississippi, but all the lands watered by the enormous 
tributaries of the Mississippi on either side. 

Mr. McCarthy. — That is what the French claimed and what La Salle claimed 
when he encted the post and put the French arms upon it. Then the portion of 
that west oi the Mississippi was ceded to Spain, and then Spain gave that to the 
States, and then the question arose, and it was with regard to that that this 
passage whiih I am going to refer to was dealt with. This is Sir Travers Twiss' 
book, and I im reading at present at page 196. 
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Sir Barnes Peacock. — But what treatise is it — on International Law, I 
suppose ? 

Mr. McCarthy. — Yes. 

Sir Robert Collier. — You may read it valeat quantum. 

Mr. McCarthy. — 

" The exclusive r'ght of a nation to territory which it has acquired by occupation, 
has been universally recognized by the nations of Europe, and in respect of such right 
certain rules have become established hj usage, whereby the condition of law constituting 
occupation may be placed beyond doubt. The natural right of an individual to ap- 
propriate — " 

Then he goes on to give the reasons for that, which I need not trouble your Lord- 
ships with reading. Then section 119 : 

" A nation is under an obligation towards other nations analogous to that under 
which an individual stands towards other individuals with regard to the discover/ of a 
thing. If it seeks to found an exclusive title to its possession upon the right of discovery, 
it must manifest in some way or other to other nations its intention to appropriate the 
territory to its own purposes. The comity of nations then sanctions a presumption, that 
the execution of the intention will follow within a reasonable time the announcement of 
it. But natural reason requires that the discovery should be notiGed to other nations, 
otherwise if actual possession has not ensued, the obvious inferen ;e would be that the 
discovery was a transient act and that the territory was never taken possession of animo 
^ifacioy 

Then he says that the meaning of notification is, either by notifying it formally, 
• or taking possession. Then we come to section 120, which I do not think I nera 
read to your Lordships. Then section 122 : 

*• When discovery has been followed by the settlement of a nation, other nations, in 
accordance with the law of nature, recognize a perfect title in the occupant. Where 
discovery has not been immediately followed by occupation, but the fact of discovery ias 
been notified, other nations, by courtesy, pay respect to the notification, and the usa^ of 
nations has been to presume that settlement will take place within a reasonable ttae ; 
but unless discovery has been followed within a reasonable time by some sort of settle- 
ment, the presumption arising out of notification is rebutted by non-usw^ and l^se of 
time gives rise to the opposite presumption of abandonment." 

That point does not become important here because there was the occupation.* 
Now here is section 123, as to the extent of right which the discovery gives : 

*' The two rules generally, perhaps universally, recognized and consecratei by the 
usage of nations, have followed from the nature of the subject." 

This is quoting now from Mr. Gallatin on the other side, the plenipotentiary of 
the United States, who thus states his view : 

" By virtue of the first, prior discovery gave a right to occupy, provided that occu- 
pancy took place within a reasonable time, and was ultimately followed by permanent 
settlement and by the cultivation of the soil. In conformity with the seconi, the right 
derived from prior discovery and settlement was not confined to the spot dicovered or 
first settled. The extent nf territory which would attach to such first discovery or settle- 
ment, might not, in every case, be precisely determined. But that the fiet discovery 
and subsequent settlement, within a reasonable time, of the uiouth of a river particularly 
if none of its branches had been explored prior to such discovery, gave the ight of oecu- 

* On the contrary it was claimed on behalf of Ontario, and the evidence shews, that tie French were 
the first occnpante. See aixUy pp. 189, note t, 200, note *, 260, note t. 2i>3, note * ; and apfBndix B, hereto. 
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pancy» and ultimately of sovereignty, to the whole country drained by such river and it3 
Reveral branches, has been generally admitted, and in a q'leation between the United 
Srates and Great Britain, her acts have with propriety been appealed to, as shewing that 
the principles on which they rely accord with iheir own." 

Now comes Sir Travers Twiss' view upon that : 

** The question as to the extent of territory over which the discovery of a part gives 
rise to the right of occupancy, may receive a solution by reference to the principles of 
law which decide to what extent actual possession must go in order to give a title to 
more than is actually inhabited. It is not necessary, in order to constitute the occupant 
of a thing the legal proprietor of it, that he should have actual possession of the whole of 
it. If he has possession of a part, which cannot be separated from the whole, he is in 
possession of the whole.'' 

Then section 125 is : 

** The principles applicable to such que««tions were discussed by the commissioners of 
the United States of America* in the negotiations with the commissioners of Spain, on 
the subject of the western boundary of Louisiana" — which is just the point which your 
Lordship was putting to me a moment ago — " 'The principles,' they observe, * which are 
Applicable to the cases are such as are dictated by reason, and have been adopted in prac- 
tice by European nations in the discoveries and acquisitions which they have respectively 
made in the New World. They are few, simple, intelligible, and at the same time founded 
in strict justice.- The first of these is, that when any European nation takes possession 
of any extent of sea coast, that possession is understood as extending into the interior 
country, to the sources of the rivers emptying within that coast, to all their branches and 
the country they cover, and so give it a right in exclusion of all other nations to the same. 
It is evident that some rule or principle must govern the rights of European powers in 
regard to each other in all such cases, and it is certain that none can be adopted, in those 
cases to which it applies, more reasonable or more just than the present one. Many 
weighty considerations shew the propriety of it Nature seems to have destined a large 
range of territory so described for the same society ; to have connected its several parts 
together by a common interest, and to have detached them from others. If this principle 
is departed from, it must be by attaching to such discovery and possession a more enlarged 
or contracted scope of acquisition, but a slight attention >to the subject will demonstrate 
the absurdity of either. The latter would be to restrict the rights of a European power 
who discovered and took possession of a new country, to the spot on which its troops or 
settlements rested, a doctrine which has been totally disclaimed by all the powers who 
made discoveries and acquired possessions in America. The other extreme would be 
equally improper, that is, that the nation who made such discovery should, in all cases, 
be entitled to the whole territory so discovered." 

Then he speaks of an island and says that if an island be discovered it all goes. 
At section 126 he says : 

** The position of law maintained on behalf of the United States by Mr. Gallatin, in 
1827, above alluded to, had been previously advanced by Mr. Rush, in 1824, when resi- 
dent as Minister Plenipotentiary of the United States in London. * I asserted/ he writes 
to the American Secretary of State, Hon. J. Quincy Adams, * that a nation discovering a 
country by entering the mouth of its principal river at the sea coast, must necessarily be 
allowed to claim and hold as great an extent of the interior country as was described by 
the course of such principal river and its tributary streams. The plenipotentiaries of the 
United States in support of their position appealed to the language of ancient charters — " 

and so on. Then : 

** It was replied on behalf of the British plenipotentiaries, that those charters had no 
valid force or effect against the subjects of other sovereigns, but could only bind and 
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restrain, vigore suo, those who were under the jurisdiction of the grantor of the charters, 
and that although they might confer on the grantees an exclusive title against the sub- 
jects of the same sovereign power, they coold only affect the subjects of other sovereign 
powers so far as the latter might be bound, by the common law of nations, to respect 
acts of discovery and occupation effected by the members of other independent political 
communities/' 

Lord Aberdare. — That last position does not seem to have been contested 
by Rush. 

Mr. McCarthy. — Yes, my Lord, he contended for a much wider position. He 
contended that the mere discovery of the land near a river gave the whole of the 
territory ; the British said not. 

Lord Aberdare. — Although a part of the land watered by the tributaries or 
the principal river had been already occupied. 

Mr. McCarthy. — No, my Lord, I do not think that is contended. The dis- 
coveries were always from the sea in this country,* and being from the sea there 
could be hardly any foreign power or rival power at the head of the stream. At 
section 127 then he says : 

''The principle involved in the position of law advanced by the United States on the 
above occasions, seems not to be reconcilable with other positions of law in which all 
nations agree. It is inconsistent in the first place, with one of the positions of law upon 
which the United States themselves rested their claims against Spain respecting the 
boundary of Louisiana, in 1805, namely, that the discovery and occupation of an extent 
of sea coast by a nation are understood to convey to that nation a right of possession over 
the interior country as far as the watershed line, which position of law Messrs. Monroe 
an4 Pinckney, the commissioners of the United States, then alleged to have been com- 
pletely established by the controversy between France and Spain on the one hand, and 
Great Britain on the other, which produced the war of 1755 between those nations. It 
is obvious that a claim to all the land 4 watered by a river and its tributaries, founded on 
the discovery and occupation of the mouth of the river, must conflict with a claim to all 
the inland territory, as far as the line of watershed, founded on the discovery and occu- 
pation of an extent of sea coast, about which latter position of law there is no dispute 
amongst nations.'' 

Now there are many authorities — it is not merely Sir Travers Twiss — to the same 
eflfect, and all of them are quite consistent with what I have read. My learned 
friend will refer to them more in detail. But what is the reason of it ? One rea- 
son is given in the book which I have just read. Another reason is that if you 
allow a rival nation to come to the head waters of the stream you would have no 
opportunity of defending yourselves against them ; they would come down with 
ease and swiftness, and without any opportunity being afforded of preparing for 
defenee.f And therefore it has been essential in the settlement of these new 
countries that some such reasonable rule should be adopted. I refer also to Sir 
Robert Phillimore's work, the second edition, volume 1, pages 277 and 279, where 

* There may be said to be two exceptional instances, both in connection with the French occupation. 
Firstly, the Hudson's Bay territories, claimed by the English on the ^ound of their operations and allef^ed 
discoveries on the shores of the Bay, but by the French, operating chiefly overland, from the St. Lawreace, 
with occasional voyages by sea, as an undoubted part of Canada, embraced in their charters, tributary 
commercially to their traders and trading posts, guarded from usurpation and intrusion by their military 
and naval expeditions ; secondly, Louisiana, embiaced in the early English charters, purporting to cover 
territories stretching from the Atlantic seaboard to the Pacific, but explored by the French, firstly, from the 
upper reaches of its rivers— the Mississippi, the Ohio, the Missouri— and continuing in their occupancy until 
the cession to Spain. 

fThis arg[ument is taken, not from Twiss or Phillimore, but from Dumas* memoire on the Boundaries o£ 
Canada, put in by Ontario ; and had reference, not to the Hudson's Bay territories, but to the southern 
limits ot Canada towards the English colonies, and towards Louisiana. (Joint App., p. 626.) 
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he lays it down in the same very clear and unmistakeable terms to which I have 
just referred. 

Those are the propositions of law for which we contend ; and now to apply 
them. I have done with the facts now, and will say just a few words as to the 
application of the points which I have endeavoured — I am afraid at some length, 
but, as far as I can, consistently with my duty — to lay before your Lordships. 
I say in the first place that the possession of the English and the Hudson's Bay 
people of this territory are correlative — or rather interchangeable. That would 
be the better expression — that the English had no claim to the Hudson's Bay 
country except that which they gave to the Merchants Adventurers of Hudson's 
Bay. I submit that by the words of the charter, as understood in international 
law, and with reference to the dealings with the American continent, that did 
give, in terms, to the Hudfon's Bay Adventurers, so long as it was not at that 
time occupied by any foreign Christian power, all the watershed of Hudson's Bay. 
I say that is the real meaning of the charter, as explained by international law, 
and adopted of course in municipal law. If that be so — and I have already 
stated to your Lordships that there is no pretenc^ of any occupation i by the 
French, at that date, and no settlement,* then we come down to see whether any- 
thing happened since, by which the limits of the land or territory granted has 
been curtailed. I submit there has not been.f I admit that as between the 
French and English, and owing to the troubles which took place at that time, 
these limits would have been curtailed, but nevertheless, upon the restoration of 
the country to England, under the well known rule of poaUimini, as it is called, 
all the private property would have reverted to the Hudson's Bay Company. 
The English Crown, against its own charter, according to well recognized rules of 
law, having obtained back — assuming now for the sake of argument that it had 
lost a portion of the Hudson's Bay territory by the wars which happened between 
1676 and 1713 — having obtained it back again in 1713 and 1763, the effect of 
that would be, as a matter of law, I submit, that that would revert back to the 
original donees of the grant — the Hudson's Bay Company. That is, as 1 under- 
stand, the clear, well-defined principle of law which goes under the name of post- 
Ivminiy in other words that the private property of the subject of a state who 
reconquers territory which formerly belonged to the private individual, does not 
enure to the benefit of the public, but it enures to the benefit of the private 
owner. So that I submit, broadly, that it is of no consequence whether the 
French did or did not encroach upon this territory: the effect upon the retrocession, 
or the cession, of this property to Great Britain would be equally thesame.J But 

* The evidence is to the contrary. As to the priority of the French title and possession, see ante, pp. 
189, note f, 200, note *, 250, note X, 253, note * ; appendix B, hereto. 

t But counsel, as the fact was, admits in the very next line of the text that there bad been an actual 
curtailment. As to the invocation by counsel of the jus postliminium b^ way of qualification to this admis- 
sion, the entire fallacy of that position, under the circumstances of this case, is set forth in the next note, 
infra, 

t The ripfht of postliminium is defined as ** that in viitue of which, persons and things taken by the 
enemy are restored to their former state, on coming again into the power of the nation to which they 
belonged " (Vattel). The contention of Ontario was that the argument founded upon the supposed appli- 
cation of the principle to the present case was fallacious and a mere begging of the question at issue, the 
validity of the grant to the Hudson's Bay Company, under the charter of 1670, being denied in toto as res- 
pected territories in the possession of France, and which moreover were excluded by the terms of the instru- 
ment itself—** not already actually possessed by or granted to any of our subjects, or ponsessed by the sub- 
jects of any other Christian Prince or State. *' The priority of the French title and possession was beyond con- 
troversy on the evidence'(an^£, pp. 189, note +, 200, note*, 250, note J, 253, note* ; and appendix B, hereto) ; that 
even granting for argument's sake, the validity of the territorial grant, its subsequent curtailment (admitted 
by counsel)or practical effacement, by the operations and acquisitions of the French, conserved to them by the 
treaties of Neutrality (1687) and of Ryswick (1697) put an end to any right of posUimmium which might nave 
obtuned under the former conditions : for the rule, in that view, is, that a place ** ceded to the enemy by a 
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as a matter of fact, I submit that while it is true that in 1700, and after the 
Peace of Ryswick, there was a claim set up by the French to very nearly all the 
Hudson's Bay— practically to all the Hudson's Bay — which on the other hand was 
denied by the English, as your Lordships will remember, who stated that the efiect 
of the treaty would be merely to cause the English to deliver to the French the actual 
posts mentioned in the treaty, and not the territory itself* — that whatever may 
have been the effect of that treaty, everything connected with that was swept 
away by the Treaty of Utrecht ;+ that by the Treaty of Utrecht the country to 
which the Hudson's Bay people w^ere entitled was restored^ — that a line was 
fixed — or rather a rule for ascertaining the line was fixed — which was in point 
of fact the watershed ;§ that that can be as well defined to-day, in a dispute aris- 
ing, as this dispute does arise, as to the limits of the Hudson's Bay, as it could 
have been by the commissaries ; that the commissaries were only a method 
pointed out by the treaty ol fixing that limit, but that the rule being laid down 
and established in the treaty, that all the Hudson's Bay and Straits, and the rivers 
and the lands belonging thereunto, be restored to Great Britain, we are just as 
competent in this country a$ the commissaries were within a year after the 
treaty, to have defined and marked down that limit. And that line would be 
the watershed ;§ or if it be not the watershed, after what has taken place it would be 
the 49th line. That 49th line was accepted by the British as the proper line which 
they were prepared to contend for, which they did contend for, and which is binding 
in honour upon the Crown. I cannot assume to the Crown dishonour. After its 
obtaining the property again from the French, the Crown was in this position. 
It contended on behalf of the Hudson's Bay Company that the true line was the 
49th parallel. The Crown then got the territory, and dishonour cannot be imputed 
to the Crown — and it would be imputing dishonour to the Crown, to say that the 
Crown could turn round and say to the Hudson's Bay Company : " True, last 
year we said that was your territory — we have got it now but you have got to 
prove that it is your territory." I do not mean to say the Crown is estopped; 
but I mean to say it would be imputing dishonour to the Crown to suggest any 
other course had been taken.|| The Crown never objected to the Hudson's Bay 
Company ; on the contrary, the Hudson's Bay Company remained in occupation,! 
and went down as far as Ked Lake.** From time to time it occupied the whole 

treaty of peace has no longer any claim to the right of poiiliminiuvi^^ that the alienation ** is valid and irre- 
versible, " and such that no reclamation Ciem be made, even "if, in the seqael, some fortunate revolution^' 
should wrest it from the hands of the conqueror ( Vattel, Book III, chap, iv.) Kent puts it very succinctly : 
" If the real property, as a town, or portion ot the territory, for instance, be ceded to the conqueror by the 
treaty of peace, the right of postliminy is gone for ever * * The right of postliminy no longer exists after 
the conclusion of the peace." (Ed. 1866, pp. 282-3-) It is to be remembered that at the time of the Treaty 
of Rjrswick, France was in actual possession of all the posts which had been of the Hudson's Bay Company 
with one exception, and that this one also rightfully belonged to the French under the terms of the treaty. 

* This, in reality, was the contention of the French, after the Treaty of Utrecht, and has here no 
application, for the English had never held the territory itself, or any portion of it, but only — for a time — 
the posts on the margin of the Bay. 

i* This is a becrging of the question. See the discussion, antt^ pp. 279-80. 

X For the answer to this, see arvte^ pp. 190, note t, 331, note ^. 

§ This is the repetition of a contention already very emphatically disallowed by their Lordships, at an 
earlier stage of the argfument, as not well-founded [antt^ pp. 216-218.) 

II The evidence does not sustain the contention and inferences of counsel, in regard to the line of 49*^, 
nor could dishonour be attributed to the Crown in the circumstances of this cftbC. See anU^ pp. 190, note f, 
235, note *, 331, note %, 

^ Of the poBtd only on the shores of the Bay after 1713, with the sole exception of Henley. The French 
retained the posts and the trade of the interior. Appendix B. hereto. 

** Not until 1790 ; and this Red Lake was far north, on the north-eastward slope of Lake Winnipeg. 
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country.* In 1821 we find Lord Bathurst suggests this compromise between the 
two companies. We find then a license was granted,-f- and that that license was 
again renewed,^ recognizing it with a perfect knowledge of all that took place, 
and we say the Crown has not only recognized it, but it has refused, when 
appealed to by Canada, to test the validity of the Hudson's Bay charter. Both 
Mr. Labouchere, in the letter I have read to your Lordships, and the Duke of 
Buckingham afterwards, state that it would not be within the principles recog- 
nized in Great Britain for us to object in any sense, but if you choose to do so you 
can.§ Afterwards it became neeessarv that this colony|| should be taken in. I 
repeated my argument so recently with regard to Rupert's Land that I need not 
trouble your Lordships by repeating it again. For these reasons, I submit, sub- 
ject to what my learned friend has to say with regard to the due north line, that 
either the due north line, from the confluence of the rivers is the proper western 
boundary, or if not that, the proper boundary is the height of land ; or, if your 
Lordships choose, the line which would be represented by the 49th line. Practi- 
cally the 49th line and the height of land are the same.lT I suppose the Province 
of Ontario would much rather have the height of land than the 49th line. 

* The Ckimpany did not move away from the shores of the Bay to set foot in the North- West until 
1774, when they established Fort Cumberland ; they established no other until 1790; and the Red River 
was not reached until 1799. It is needless to state that after 1763 the Company had in the North- West the 
same rights as any other British subjects. On their advent they found the country already occupied b^ 
the Canadian traders, whose footsteps they endeavoured to follow But with only a partial success, as is. 
evident on a' comparison of the number of posts held by them and the North- West Company of Montreal,, 
respectively, as late even as 1821 . In that year the Hudson's Bay Company's posts numbered, all told, 
36, the North- West Company's, 97, nigh three times as many. It cannot therefore he rightly said that 
they then, or at any time theretofore "occupied the whole country." Their subsequent occupation was in 
oonjunction with the North-West Company, either as co-lessees or as co-partners. 

t To the two companies jointly. 

X To the two companies amalgamated as one. 

§ The Imperial authorities never pledged themselves to the validity of the charter, but, on the contrary, 
were, at times, even disposed to take proceedings for testing its validity. Thus on 3rd November, 1868, Earl 
Carnarvon, by direction of the then Colonial Secretary, Sir £. B. Lytton, informed the Company that if they 
persisted in declining to be parties " in an appeal to, and a decision by, a judicial committee of the Privy 
Council, with the concurrence alike of Canada and the Hudson's Bay Company, and can suggest no other prac- 
ticable mode of agreement, Sir E. B. Lytton must hold himself acquitted of further responsibility to the in- 
terests of the Hudson's Bay Company, and will take the necessary steps for closing a controversy too long 
open, and for securing a definite decision." Again, on 9th March, 1859, Sir E. B. Lytton, through the Under- 
Siecretary, intimates that if Canada's ** answer does not arrive by the Ist of May, Her Majesty's Government 
must feel themselves free to act," and that as to giving effect to the recommendation of *' the 13th Resolu- 
tion of the Committee of the House of Commons * ♦ * Her Majesty's Government could not but see 
that the fairest and most direct method to accomplish it, was to test, not the limit but the validity of the 
charter itself ; " and in 1869, as already quoted. Earl Granville, the Colonial Secretary, intimated to the com- 
pany his opinion that **at present the very toundations of the company's title are not undisputed." At 
other times however, the home authorities were averse to the taking of the initiative in testing the actual 
validity of the charter, leaving that to Canadift or to private parties, if they should be so advised, and the 
law omoers pointing out the mode of procedure in such case. But on the question of the boundaries the 
authorities were very pronounced. The law officers, in 1857, say, in regard to these, that to other ''elements 
of consideration upon this question, must be added the enquiry (as suggested by the following words of the 
diarter ; viz.: * not possessed by the subjects of any other Christian prince or state') whether, at the time 
of the charter, any part of the territory now claimed by the Hudson's Bay Company could have been right- 
fully claimed by the French, as falling within the boundaries of Canada or Nouvelle France, and also the 
effect of the Acts of Parliament passed in 1774 and 1791. Under these circumstances, we cannot but feel 
that the important question of the boundaries of the Hudson's Bay Company, might, with great utility, as 
between the company and Canada, be made the subject of a quasi- judicial enquiry " etc. Mr. Labouchere, 
in his very letter referred to by counsel, that of 22nd January, 1858, says: ** With regard to the question 
of boundary, as distinguished from that of the validity 'd the charter. Her Majesty's Government are 
anxious to afford every facility towards its solution, "etc ; and Earl Granville, in his letter above-mentioned, 
reminds the company that **,the boundaries to its territory are open to questions of which it is impossible 
to ignoie the importance." 

I) It was treated and named not as a colony but as a territory. See ante, p. 309, note *. 

*[ They are far from being the same. In following the ever-varying sinuosities of the height of land, 
the line of 49** will be found not to be coterminous with it over any given space but to distinctly differ from, 
t, and that— judging by the maps— over a range varying from 1^ degrees below to 1^ degrees above, 
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I have one more word to add with regard to the Award. Your Lordships 
have all the facts before you, and I submit with some confidence that there is not 
one tittle of evidence in support of the line of the Award. 

I think it is proper that I should state this, and I will tell your Lordships the 
purport of it before 1 state it, as I do not want to do anything which your Lord- 
ships might not think proper. Before the Award was signed, the Arbitrators an- 
nounced their decision, that is, their two points, and it was by arrangement, which 
I have, I think, a perfect right to sjtate, subject to what your Lordships think, that 
this particular line was then agreed to. Your Lordships will allow me to state it. 
Mr. Mowat is present, who heard it. My learned friend, Mr. MacMahon is pre- 
sent, who heard it on behalf of the Dominion, and it was stated by Sir Francis 
Hincks to be the fact. If I may state it, I will tell your Lordships how that was. 

The Lord Chancellor. — Is there not some document in which Sir Francis 
Hincks says it ? 

Mr. McCarthy. — Yes. 

Lord Abekdare. — I thought he said each of the three Arbitrators arrived at 
the same decision independently of each other. 

Mr. McCarthy. — He does. The point I am going to refer to is not on that 
exactly. 

The Lord Chancellor. — Where is the document ? 

Sir Robert Collier. — It is at page 109.1 

Mr. McCarthy. — That is where it commences but that is not Where the 
passage is. Your Lordships will find the passage I refer to at page 124, line 30.* 

" The sole ground for the charge that they adopted a conventional or convenient 
boundary is, that the line connecting the north-eastern and south-western boundaries was 
adopted for the sake of convenience. The Arbitrators were guided in their decisions 
solely by Acts of Parliament, Proclamations authorized by Orders in Council, on the 
authority of Acts of Parliament, and international Treaties. They found in the Procla- 
mation of 1791 tbat after reaching James' Bay the description proceeded thus : * Includ- 
ing all the territory to the westward and southward of the said line, to the utmost 
extent of the country commonly called or known by the name of Canada.' " 

Then he goes on to give his argument : 

<' If the critics of the Award believe such language susceptible of the construction 
that it lays down a pi*ecise spot on the north-west as a boundary, then their charge might 
have some foundation 3 but the fact is that the language would have justified ttie Arbi- 
trators in extending the boundaries of Ontario very considerably. They were strongly 
urged by Ool. Dennis, one of the permanent staff of the Department of the Interior, 
after their decision as to the south-westerly and north-easterly boundaries became known, 
to connect the two points by a natural boundary, and being aware of the fact that the 
Albany River hsA been formerly suggested by the Hudson's Bay Company as a satisfac- 
tory southern boundary, they accepted it." 

That, I believe, is perfectly correct. It was done by consent. 

Mr. Mo WAT. — Will you read the next paragraph ? 

Mr. McCarthy. — I will.f 

Lord Aberdare. — That they took that rather than what may be called a 
geographical line. 

• PiiDted anUt p. 12, notef. 

t The paragraph referred to is : 
c^ ( L *' It i4 not a little singular that the Award was promptly accepted by Ontario, although the only qaes- 
tionb of doubt were decided in favour of the Dominion. Both on the west and north, the doubti were 
whether Ontario should not have had more territory." 
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Mr. McCarthy. — Yes. The effect of their Award is this, as your Lordships 
will see. They take the north-west angle gt the Lake of the Woods. If the 
Hudson's Bay Company had any territory at all, their duty was to go to that 
teriitory. If they had no territory, their duty was to carry that line up to the 
Hudson's Bay itself. They, in point of fact, ignored all possible claims of the 
Hudson's Bay Company. Their Award is only based upon the theory that the 
Hudson's Bay Company did not own a foot of land.* 

The Lord Chancellor. — How does that appear from this letter of Sir 
Francis Hincks ? 

Mr. McCarthy. — They assumed the north-east angle. That was Hudson's 
Bay. 

The Lord Chancellor. — Do they or do they not say so ? 

Mr. McCarthy. — They do not say it in words. 

The Lord Chancellor. — It is your theory ? 

Mr. McCarthy. — Yes. They assumed the north-east angle, which is on the 
Bay itself .f I am only stating the fact. What I am saying is that they ignored 
any Hudson's Bay property. 

Sir Robert Collier.— That is not so. 

Mr. McCarthy.— They say to that point, at all events, there is no Hudson's 
Bay property. Then they go to Albany River and say there is no Hudson's Bay 
property. I say the Award is based upon the theory that the Hudson's Bay 
Company had no territories between these two points, and further, if there had 
not been a conventional line, where would they have gone to? J The only way 
they could have drawn their line would have been northwards. Supposing Col- 
onel Dennis had not made that suggestion, and the parties had not acquiesced in 
that suggestion, where would thei Arbitrators have gone to ? J Following the 
Quebec Act, it was to go north to the territory granted to the Merchants Adven- 
turers of Hudson's Bay.§ So that the effect of that would have been to carry it 

*The queetion of whether the Company had or had not any tenitory to the northward of the moat 
north-western point of the Lake of the Woods did not necessarily arise, for by the combined effect of a 
€eries of Acts of the Parliament and the Grown --Statutes, Orders in Oouncil, Proclamations, Commis* 
sions— the limits were drawn northward to the "boundary" line, otherwise the "shore*' line of Hud- 
son's Bav, and embraced " all the territory to the westward and southward of the said line to the utmost 
•extent of the country commonly called or known by the name of Canada." On the north there was thus 
no limit other than the shores of the Bay. On the west, although the extent of French Canada would of 
iti«elf have justified an extension of the boundaries to the sources of the Saskatchewan, the arbitrators evi- 
dently considered themselves restricted, on various grounds (as to which see note to the Award in Appen- 
dix A hereto), to the most north-western point of the Lake of the Woodn. up to which the line of the 
southern boundary was established conclusively and beyond controversy. From this point, northward to 
the *' shore of Hudson's Bay," it was open to the arbitrators to adopt any one of three different lines : (1) 
a line due north, through the wilderness, which could not but have proved a most embarransing and incon- 
venient one ; (2) the natural boundary of Lake Winnipeg and the Nelson River, which may be supposed 
to have been the line the Duke of Newcastle had in view in his communication to the Company, of 6th 
April, 1864 (Joint App. 253-4) ; or (3) that of the Ensrlish and Albany Rivera, the latter river favoured by 
the Company a? a limit between themselves and the French {lb. 662-4). As this third line was, of the three, 
the least favourable to Ontario, it did not rest with either the Dominion or Manitoba to object to it. Then, 
as a natural is preferable to au astronomical boundary, it is always permissible to adopt it, if no gross 
injustice to any of the parties is involved. The company themselves invoked the principle in this very con- 
troversy ; for when, in 1701, the Lords of Trade and Plantations suggested to them the concession of the 
line 62i® to the French on the east side of the Bay, they propDsed the East Main River in substitution, 
adding : " As to the company's naming of rivers as boundaries and not latitudes, the same is more certain 
and obvious, both to the natives as well as Europeans, and the contrary impracticable ; nor can the latitude 
be so well laid down in that wild country, the Indians well knowmi^ the one but not the other." (76. 563). 
With the motives which may have actuated the Crown and Parliament in ignoring, or denying, any of 
the alleged rights of the Company within the limitn of the Award, we are not concerned : the fact suffices. 
But see ante, pp. 190, note f, 208, note *, 286, note *, 331, note t 

t There was no such assumption, for the Acts of authority already referred to carried the boundary to 
the north-east angle. 

X Either due north, or by Lake Winnipeg and the Nelson River, to the Bay. (See tupra, note *.) 
§ But the Quebec Act was only one of the instruments or pieces of evidence governing the decision. 
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up to Churchill. That would have been the theory if there had not been that 
consent given. 

The Lord Chancellor. — I do' not see that at all. 

Sir Montague Smith. — Was that by consent ? 

Mr. McCarthy. — Yes. 

Sir Montague Smith. — Between whom ? 

Mr. McCarthy. — Counsel for the Dominion on one side. 

Sir Montague Smith. — Why do the Dominion dispute it, then ? 

Mr. McCarthy. — They have to contend, on behalf of the Parliament, that- 
the whole thing was lUtra vires* What I say is that there is Dot a single things 
so far as I can understand (I am speaking now of the west, my learned friend 
" will address your Lordships on the other part), in favour of the Award upon the 
west,'fand the theory of the Arbitrators would have carried them up to Churchill, 
or, at all events, to Nelson River, ignoring the whole of the Hudson's Bay terri- 
tory completely between the Bay and the height of land, whether it be 100 
leagues or 20 leagues. 

The Lord Chancellor. — You argue that to the south of the Nelson River 
the Hudson's Bay territory does not extend ? 

Mr. McCarthy. — What I mean is this. If it had not been for the conven- 
tional arrangement made. 

Sir Robert Collier — There was no conventional arrangement made. 

Mr. McCarthy. — I am stating it in the presence of Mr. Mowat. 

Mr. MowAT. — I know nothing more than is here. 

Sir Robert Collier. — Mr. Mowat denies that there was any such conven- 
tional arrangement. 

The Lord Chancellor. — They fix the south-westerly and north-easterly 
boundaries, and having fixed the south-westerly and north-easterly boundaries, 
they were saved some trouble by a suggestion from the Dominion that a natural 
boimdary would be desirable, and they take the Albany River — not entirely on 
that ground, but because also they were aware of the fact that it had been form- 
erly suggested. You may very fairly say upon that, that the only reasons stated 
for their taking the Albany River are those two. 

Mr, McCarthy. — Yes, my Lord, I will state that. 

Sir Montague Smith. — This is an informal lecture, and not at all official. 

Mr. McCarthy. — It is put in for what it is worth by both of us. 

Mr. Mow AT. — You put it in. 

Sir Montague Smith.— But it is not official. 

Lord Aberdare. — As I understand, it is an explanation. 

Mr. McCarthy. — Yes, it is an explanation. 

* Only as any other or dififerent decision which the board of arbitrators might have come to might have 
been ultra vires, in the absence of the legislation promised by the Dominion Government; for by formal 
Order in Council of the 12th November^ 1874, the Dominion agreed "that the determination of a majority 
of such three referees [meaning the arbitrators] be final and conclusive upon the limits to be taken as and 
fur such boundaries," and further agreed to "concurrent action with the Province of Ontario, in obtaining 
such legislation as may be necessary for giving binding effect to the conclusions arrived at, and for estab- 
lishing the northern and weatt^m limits of the Province of Ontario in accordance therewith ; " but in the 
end, and notwithstanding the repeated urgent solicitations of Ontario, the Dominion Government neither 
a-^ked for, nor obtained, the legislation referred to, thus breaking faith with the Province, wbich^ on its part 
procured the passage of an Act such as was called for by the agreement. Although, however, the Award 
was not of legal binding effect in the absence of Dominion legislation, its findings were found to be practi- 
cally correct, and were so subsequently adopted by the Lords of the Privy Council and by the Dominion 
Parliament. 

t That the southern boundary cf Upper Canada extended at least as far to the westward as th« most 
north-western point of the Lake of the Woods was conclusively established by a view of the combined 
effect of the Act and Royal Commission of 1774, the Commission of 1777, the Treaty of 1788, the Commis- 
sion of 1786, the Act, Orders in Council and Proclamation of 1791, and the Commissions from 1796 to 18d& 
inclusively. As tc the limitary line northward from that point, see ante, p. 335, note *. 
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Sir Montague Smith.— What is it, exactly ? It is called a lecture. 

Mr. McCarthy. — Yes ; Sir Francis Hincks gives a lecture to explain his 
Award. 

Mr. MowAT. — A popular lecture. 

Sir Montague Smfih. — A written paper ? 

Mr. McCarthy. — I was not present. He gave it as a lecture. I suppose it 
was a written lecture. 

Sir Montague Smith. — It was not official ? 

Mr. McCarthy. — No. 

Sir Montague Smith. — Tou say it was an apglogy for his Award ? 

Mr. McCarthy. — An explanation. 

Sir Robert Collier. — The Award had been attacked anonymously in the 
newspapers and by those against whom the Award was, and he defends himself. 

Mr. McCarthy. — That is it. I was stating what was the effect, and I say it 
is a fair argument for me to use; that if you take the north-west angle of the 
Lake of the Woods as the point of departure and follow the Quebec Act* you go 
north to the Hudson's Bay Company's land. Following that line where can you 
get north to the Hudson's Bay land ? I submit with great confidence, that this 
Award is based up6n the theory that the Hudson's Bay Company had no lands."f* 
That is the effect of it. 

Lord Aberdare. — Would not it be that there was sufficient evidence for 
them of occupation and partial settlement by Canada of the country up to the 
Lake of the Woods ? 

Mr. McCarthy. — I am afraid I shall be repeating myself again and again. 

Lord Aberdare. — You say not. 

Mr. McCarthy. — Yes, I say there was not a syllable of evidence to warrant 
it more than there is now. 

The Lord Chancellor. — Not more than there is now, certainly. 
Mr. McCarthy. — Your Lordship will see the only pretence for it was the 
settlement at Albany River^: and Fort St. Germain I have dealt with. The other 
forts were south of the point I say there is nothing to justify it, and I submit 
that the Award itself, having beep objected to by the Canadian people in Parlia- 
ment assembled,§ ought not to be taken as of any weight or as evidence against 
us in the ascertainment of the true line. The Canadian Government, contrary to 
the will of the Canadian people, managed this matter in a manner they did not 
approve of.|| I submit it is not to be treated as of the effect of a judgment prima 
facie right. It is of no validity on this question. It has no effect or weight in 
itself. 

For these reasons, I submit the contentions I have made before your 
Lordships. 

The Lord Chancellor. — I should like to ask you, if it is not inconvenient 
to you. whether, supposing we did arrive at the two south-westerly and north- 

* But the Qaeboo Act is only one among many pieces of evidence, and it has to be read not alone nor 
apart from the others, bat with them. 

f See anUf p. 836, note*. 

t The evidence is clearly to the contrary, as has been hereinbefore shewn; and see appendix B, hereto. 

§ Parliament was not asked to deal with the question by direct vote upon the merits, and re- 
ferred to it only incidentally, as in the Act 43 V., c. 36 : " Whereas certain territory ... is claimed 
. . . as being within the said Province, and whereas such claim is disputed,^' etc. It is not to be 
doubted that if, after the Award, the Government of the day had submitted it for the approval of Parlia- 
ment, the same would not have been withheld. 

>\ This is not shewn to have been really the case ; it is, on the contrary, fair to assume that the temper 
of the people is not here properly gauged, as they subsequently, by their representatives in Parliament, 
passed a measure formally approving and confirming the findings of thb very Award. 
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easterly boundaries — the north-easterly at Hudson's Bay and the south-westerly 
at the Lake of the Woods — you have anything to suggest as to the way the line 
should be drawn instead of following the course of the Albany River. 

Mr. McCarthy. — No, my Lord, I am not authorized to make any sugg^estion. 

The Lord Chancellor.— I mean you have nothing to suggest as to what 
the true line shoruld be if those two data are arrived at ? 

Mr. McCarthy. — No, my Lord. 

Mr. Christopher Robinson. — I represent the Dominion here. The position 
taken by the Dominion is substantially the same as that taken by the Province 
of Manitoba, and as far, therefore, as the facts are concerned, so far as all these 
geographical questions are concerned which my learned friend has discussed in 
detail, I do not propose to add anything to his argument. We have, of course, 
discussed the matter very much together, and what he has said embodies, I 
think, all we could find which we desire to represent to your Lordships upon 
these different questions. There is only one of them, therefore, and that a very 
«hort one, upon which it will be necessary, I think, to mako fi«iy allusion to 
details. In the view of the Dominion Government, as I understand it, a 
good deal of what has been said here, and a good deal of what has entered 
into the argument, would be irrelevant, whether their view were right or 
wrong. Now, your Lordship will find at page 142* that when this question was 
first raised as between the Dominion and the Province of Ontario, the Dominion 
adopted the view that the boundaries of Ontario were the due north line and the 
height of land.t 

* The despatch appearing at that plaoe does not shew the fact mentioned in the text ; that is shewn by 
the documents at pp. 329*331. 

t In 1871, as the result of negotiations orifonating with Ontario, Commissioners were appointed on 
part of the Dominion and Province re6peotively, "to determine the boundary line between the 
Province of Ontario and the North- West Territories." The Province had proposed that joint instnic* 
tions should be prepared for their guidance, and asked that a draft of the instructions proposed to be given 
by the Dominion should be submitted for the consideration of the Provincial Government. On a report of 
the Minister of Justice, Sir John A. Macdonald^ approved by Ofder in Council of 12th March, 1872, a copy 
of the draft instructions was transmitted accordingly, as follows : — 

Draft of Instructions to be given to the Commissioner appointed to act on behalf of the Do- 
minion of Canada in the survey and location of the boundary^ line between the North- 
West Territories and the Province of Ontario, in conjunction with a Commissioner to be 
appointed b^ the Government of Ontario. 

" The boundary in question is clearly identical with the limits of the Province of Quebec, according to 
the 14th Geo. III., cap. 83, known as the * Quebec Act,' and is described in the said Act as follows, uiat 
is to say : Having set forth the westerly portion of the southern boundary of the Province as extending 
along the River Ohio ' westward to the banks of the Mississippi,* the description continues from thence 
(f.e., the junction of the two rivers) * and northward to the southern boundary of the territory granted to 
the Merchants Adventurers of fin^land trading to Hudson's 6a^.' " 

"Having determined the precise longitude west of Greenwich of the extreme point of land marking 
the junction of the north and east banks respecti^ ely of the said rivers, you will proceed to ascertain and 
define the corresponding {loint of longitude of the intersection of the meridian passing through the said 
junction with the international boundary between Canada and the United States. Looking, however, at 
the tracing enclosed, marked A^ intended to illustrate these instructions, it is evident such meridian 
would intersect the international boundary in Lake Superior. Presuming this to be the case, you will 
determine and locate the said meridian, the same being the westerly portion of the boundary in question, 
at such a point on the northerly shore of the said lake as may be nearest to the said international boundary, 
and from thence survey a line due south to deep water, marking the same upon and across an^ and all 
points or islands which may intervene ; and from the point on the main shore, found as aforesaid, draw 
and mark a line due north to the southern boundary of the Hudson's Bay Territory before mentioned. 
This will complete the survey of the westerly boundary line sought to be established." 

** You will then proceed to trace out, survey and mark, eastwardly, the aforementioned * southern 
boundary of the territory granted to the Merchants Adventurers of England trading to Hudson's Bay.' " 

"This is well understood to be the height of land dividing the waters which flow into Hudson's Bay 
from those emptying into the valley of the great lakes, and forming the oorthem boundary of Ontario ; 
and the same is to be traced and surveyed, following its various windings, till you arrive at the angle therein 
between the Provinces of Ontario and Quebec, as the latter is at present bounded ; having accomplished 
which, the service will have been completed." * ♦ ♦ • (Joint App., 330; Sess. Papers, Ont., 1873, No. 
44, p. 15.) 

Here was the first official statement of the claim of the Dominion in regard to the boundary, a view 
adopted also subsequently by Manitoba, and contended for by both to the end. By an Order in Council 
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The Lord Chancellor. — The wish which has been expressed to see if pos- 
sible maps earlier than the dispute, shewing the division of Upper and Lower 
Canada will be remembered. 

Mr. Robinson. — Oh, yes. 

Lord Aberdare. — I have despatched a letter to the Geographical Society- 
asking them to send down any maps which they may have. 

Ml*. Robinson. — I am very certain that many of these maps may be found, 
but whether they may be had here I am not sure of course. Your Lordship will 
find at the very outset, as soon as the question was raised as between the 
Dominion and the Province of Ontario, and when the question of settling it by 
commissioners was tirst raised, the Dominion asserted as the boundaries of Ontario 
what may be shortly described as the due north line and the height of land. Now, 
the determination of this question must depend, after all, altogether upon the 
construction of the Quebec Act. 

The Lord Chancellor.— Yes. 

Mr. Robinson. — Because, as by the Quebec Act it was in 1774, so it is now. 
That Act has never been repealed and has never been changed.* We have noth- 
ing therefore to do but to endeavour in the light of such facts as are admissible 
in evidence, and as are now known lo your Lordship, to place a coustruction upon 
that Act. Now, it is also the fact that really the only thing which it is necessary 
to do is to settle the construction of the two courses given in that map ; that is 
to say, what is the meaning of the words, " and northward to the southern 
boundary of the " Hudson's Bay territory. The boundaries go along the Ohio 
after getting to the Ohio. I need not at this moment read to your Lordships the 
different courses by which you get to the Ohio. But the boundaries go to the 
Ohio ; they then go westward, along the Ohio, to the junction of that river with 
the Mississippi, and " northward " to the southern boundary of the territory 
granted to the Hudson's Bay Company. Now, the first question is, what is the 
mefining of that term " northward " ? The Dominion Government have asserted 
and have always maintained the view that ** northward " there means due north. 
In the first place, your Lordships will remember that that point had been decided 
in 1818 in the De Reinhard case. That case, whether the decision of it was right 
or wrong, has never been judicially questioned, still less overruled. I do not 
think your Lordships will find that the Monk case, to which my learned friend, 
Mr. Scoble, referred, does in any way affect that case, because it related to the 
territory of Athabasca, which really has nothing to do with what we are now 
discussing.^ We find therefore, by the decision of the Court, in a case of the 
utmost importance, in which life and death was concerned, that that point had 
been settled, and it was not for the Dominion government to concede that the 
decision was wrong. 

of 25th March, 1872, Ontario declares, for the information of the Oovernment of Canada, " that the Pro* 
vince of Ontario claims that the boundary line is very different from the one defined by the said instmc- 
tions, Mid cannot consent to the prosecution of the Commission for the purpose of marking on the ground 
the line so defined, and that the Commissioner appointed by the Government of Ontario should be 
instructed to abstain from taking any further action under his Commission." And so the question practi- 
cally rested until the initiation of the proceedings which led to the Award. 

* Ontario contended that it was to be considered as explained and interpreted— and its boundaries, 
it might be, enlarged— by subsequent acts of authority, particularly the Royal Commissions, 1774-1885, and 
the Statutes, Orders in Council, and Proclamation, of 1791. To these, effect was ^iven in arriving at the 
Award ; and the findings of the Award have since been adopted by Her Majesty m Council and by the 
Parliament of Canada. 

tThe case referred to was that of ConoUy v. Woolrich, tried in 1867, in the Superior Court of Quebec, 
in which it was judicially decided that the regions of the North- West, as well as the Athabasca country, 
were excluded from the limits of the Hudson's Bay Company, and were in the occupation of the French, 
and belong^ to the Crown of France. The case cannot therefore be said to have no bearing upon the pre> 
sent matter. (Joint App., 691.) 
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Lord Aberdare. — Was it sealed by a coui^t competent to settle it ? 

Mr. Robinson. — It was settled by a court which had a right, just as every 
court has an incidental right, to try such question. 

The Lord Chancellor. — Was it settled by acquitting the accused ? 

Mr. Robinson. — No, it was settled by convicting him. 

Sir Barnes Peacock. — ^The petition had not got to the Crown within three 
years, and then they say, considering the time he has been kept in prison, and 
remembering all the circumstances, we release him. 

The Lord Chancellor. — Was it an Upper Canada or Lower Canada court ? 

Mr. Robinson. — A Lower Canada court. 

The Lord Chancellor. — What is the date ? 

Mr. Robinson. — 1818. He was tried under the statute. 

Sir Barnes Peacock. — Under the Act 43 Geo. Ill, chapter 138. I cannot 
very well understand it. The Commissioners were to try whether the offence 
was committed out of the boundaries of Upper or Lower Canada, or in the terri- 
tories of either. 

Lord Aberdare. — Therefore it was they convicted, I suppose. Is that at 
what is called the Dalles ? 

Mr. Robinson. — Yes. 

Sir Barnes Peacock. — I think the Chief Justice treated the boundary of 
Lower Canada as the boundary of Upper Canada. You will see what he says. 
He says : " A line drawn due north from the head of Lake Temiscaminfif till it 
strikes the boundary line of Hudson's Bay '* is the boundary of Upper Canada.. 

Lord Aberdare — ^The eastern boundary of Upper Canada. 

The Lord Chancellor, — Where is the judgment ? 

Sir Barnes Peacock. — At page 679 the Chief Justice says this. I think he 
makes a mistake. He was trying whether it was committed either in Upper 
Canada or Lower Canada. This wa^ under a commission issued by Quebec. 
That was Lower Canada. 

Mr. Robinson. — If I understand and recollect the facts of that case rightly, 
the jurisdiction of that court to try only arose provided the crime was committed 
out of the Province. 

Sir Robert Collier. — Yes, in Indian territory. The Chief Justice says he 
is accused of committing a crime in Indian territory. Therefore, if he committed 
it in Canadian territory, I suppose he could not have been tried by tha^ indict- 
ment. 

Mr. Robinson. — That was it, my Lord. The first words of the Act shew- 
quite plainly what its purpose is (page 406) : ** Whereas crimes and offences have 
been committed in the Indian territories, and other parts of America, not within 
the limits of the Provinces of Lower or Upper Canada, or either of them." It 
was to try such cases that jurisdiction was given by this statute to this court in 
Lower Canada. It was therefore a condition precedent to the jurisdiction that 
they should say the place where this murder was committed was outside the 
limits of Upper Canada. 

Sir Montague Smith. — And I suppose there was an objection to the juris- 
diction. 

Mr. Robinson. — Yes, there was an objection to the jurisdiction, which they 
then discussed at length. 

The Lord Chancellor. — The Chief Justice says, at line 19 : "a line drawn 
due north from the head of Lake Temiscaming till it strikes the boundary line" 
— that is the eastern boundary. 

Mr. Robinson. — Yes, that is the eastern boundary. 
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Sir Barnes Peacock. — That is the boundary of Upper Canada. 

Mr. Robinson. — That is a mistake ; that should be eastern. I noted that in 
my book as a mistake. It is printed western. That has confused your Lordship. 
I have no doubt it is clearly wrong. 

Sir Barnes Peacock. — What he wanted to shew was that this offence was 
<5ommitted out of the jurisdiction of either Upper Canada or Lower Canada. 

Mr. Robinson. — Exactly 

Sir Barnes Peacock. — He did not shew that by laying down the eastern 
bounda'-y. He ought to have gone to the western boundary to shew it was com- 
mitted out of the jurisdiction of Upper Canadsu The Act says : " to try offences 
not committed within the limits of either of the said provinces." 

The Lord Chancellor. — It is quite clear from that and the next page that 
the learned judge did decide that the line drawn due north from the confluence 
was the western boundary. 

Mr. Robinson. — Yes. 

The Lord Chancellor. — And that he went upon that ground. Suppose we 
do not view it in that way. 

Mr. Robinson. — Then the decision will be the other way. 

The Lord Chancellor. — Of course, we shall give due weight to such 
opinion, but it is manifest that it does not rest upon any materials different from 
those which we have to deal with. 

Mr. Robinson. — In no way. 

The Lord Chancellor. — And that it cannot be a conclusive authorit3\* 

Mr. Robinson. — In no way. I am not here for a moment to contend for that 
position before your Lordships. That is not the view with which I pointed it 
out to your Lordships, or referred your Lordships to it, for a moment. I am 
only pointing out the position of the Dominion, and the grounds they had before 
them for the view they asserted. Those grounds will be decided by your Lord- 
ships of course on your own opinion to be either right or wrong. I am only 
pointing out that when the Dominion first came to consider this question, and 
saw that the question of the western boundary of Ontario and the southern 

* In regard to the De Reinhard case, it is to be noted that Upper Canada was not represented upon the 
proceedings : that the then Chief Justice of Upper Canada did not subscribe to the decision, but on the 
contrary, held that the western limit of Upper Canada was co-extensive with that of French Canada {antet 
p. 1^) ; that the decision was never recognized in Upper Canada before its union with Lower Canada, nor 
by the Province of Canada afterwards ; that since that deaision a mass of evidence has come to light which 
further supports the contention of Ontario ; that the court itself which gave the decision appears to have had 
doubts as to its correctness in respect of the bout^dary, for Chief Justice Sewell, in delivering judgment, 
said : " It is c^lle^ed that we have put a construction as to the boundaries of His Majesty's ancient Province 
of Quebec which is erroneous, and that we have followed up that misconstruction by misdirecting the jury 
as^o the limits of the Province of Upper Canada. . . . The Court have taken upon themselves to decide 
the limits of Canada. Original jurid Jiction relative to the territories of the King, is in the King and his 
Council. In this dependent province, nevertheless, we have been compelled to give a decision upon the 
ciuestion, not from any wish on our own part, but because it was brought before us, and there was no evad- 
ing it. The power of deciding finally is at home ; the question will be taken before the King and his Council, 
and in deciding the limits of Upper Canada they will either confirm or reverse our decision according as we 
have done right or wron^f. As to any consequences that may result from our error, if error we have com- 
mitted, they will be obviated bv the supereminent authority to whom the question is referred.*' (Report of 
the Trial, pp. 626, 64a- 7.} And in the case of McLellan, tried as an acoetisory shortly after De Reinhard, 
tinder the same commission, the same Chief Justice, laying down the boundary as in the other case, adds 
in his charge : ** This question will be submitted to the decision of His Majesty in Council, as it is only by 
His Majssty, with the assistance of his CounciK that the boundaries or limits of His territories can be legiti- 
mately and permanently defined If ultimately our judgment, or rather decision, should be set 

aside by the competent authority, any inconvenience which may result from our erroneous decision will 
assuredly be obviated," etc (Joint App. 685); that the execution of the sentence on De Reinhard was 
respited over from time to time to procure a decision of the home authorities ** in respect to the court's 
competency of jurisdiction " (Mr. Administrator Monk to Earl Bathurst, lb. 681 ; Lord DUhousie to the 
same, lb. 683) ; that the difference in point of law was referred to '* the Home Department" (/6.) ; that De 
Reinhard was set at liberty : ** His Majesty has been graciously pleased to grant to the prisoner a free 

Krdon " (76. 684) ; that, anyway, the decision of the Court was, in terms, that the place of tne murder, the 
Jles, was situate *'in the Indian Territory," and therefore not within the bounds of the Hudson's Bay 
Company's territory. 
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boundary depended entirely upon the construction of the Quebec Act * of course 
it was a most essential element in their consideration, that that statute had been 
construed by a Lower Canada court, on a trial for murder, in 1818, and that that 
decision had never been judicially questioned. 

The Lord Chancelx-or.— \Vere the commissions to Sir Guy Carleton before 
the Court at that time ? *I don't see any reference to them. 

Mr. Robinson. — J do not see that there were any. 

Sir Montague Smith. — The judge seems to have taken a decided view that 
" northward " must mean due north. 

Mr. Robinson. — Under the circumstances. 

Sir Montague Smith. — The judge thought it was so plain a construction 
that he need not go any further than the language of the Act itself. He said 
" northward " means due north, and he has a discussion with a surveyor who 
takes a different view. 

Mr. Robinson. — Yes. 

Sir Montague Smith. — But of course the judge had to construe the Act, and 
that was his construction. 

Mr. Robinson. — Yes, that was the construction. 

Sir Montague Smith. — He does not give any reason for it, other than that 
the words mean it. 

Mr. Robinson. — I cannot pretend to say any reasons, were given beyond 
what we have in the report 

Sir Montague Smith. — It must plainly mean that. 

Mr. Robinson. — Yes. At all events that was his opinion expressed in his 
judgment. 

Sir Montague Smith. — That was' the whole amount of it? Of course you 
have his authority in your favour. 

Mr. Robinson. — Yes. I can say nothing more. I cannot push a thing beyond 
its legitimate strength ; but your Lordship of course will remember that report- 
ing in those days was a very different thing from what reporting now is,' and 
although I cannot pretend to say there was more, when more does not appear^ 
I think it very likely. 

Sir Montague Smith. — This is very fully set out. It seems to be the fixed 
view from the beginning that " northward " meant due north. 

Mr. Robinson. — There is no doubt about that. 

Sir Montague Smith. — And that he had no discretion. 

Mr. Robinson. — He thought that was the proper construction to put upon 
the Act ; not because as a general rule ** northward " always means due north, 
but because " northward " as found there, taken together with the context, should 
be construed to mean due north. 

The Lord Chancellor. — Whether or not the words ought to be construed 
in any other way than the way in which the learned judge construed them, I 
cannot undertake to say, but surely you would not deny that the words are such 
as to admit of extrinsic facts ? 

Mr. Robinson. — No ; I should certainly not. 

Lord Aberdare. — And that one of those extrinsic facts was the Act of 
1774,"f- which was to provide a proper method for the administration of civil 
government ? 

Mr. Ro binson. — Unquestionably. 

* See arUe^ p. 339, DOte *. t Printed antt^ p. 34, note. 
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Lord Abe RD ARE. — For this purpose it was just as necessary to go up to the 
Mississippi ? 

Mr. Robinson. — That is a question of fact, upon which I propose to say a 
few words to your Lordships. 

Lord Aberdare. — You are prepared to shew the limit between that line and 
the Mississippi itself, was provided for otherwise ? 

Mr. Robinson. — Mo. I am prepared to shew the majority of the important 
settlements were taken in by the due north line.* I cannot go further than that. 

Lord Aberdare. — Even down from the junction of the Ohio for a consider- 
able way northward ? 

Mr. Robinson. — Yes. 

The Lord Chancellor. — If you take a due north line it wiU leave out a 
not inconsiderable part of Lake Superior ? 

Mr. Robinson. — Yes. Then, will your Lordship permit me to come to the 
settlements of the Illinois that are spoken of. I will come to that afterwards, but 
I suppose my duty now is to endeavour to shew that position was correct. It 
seems to me that perhaps the fairest way to construe an Act of that sort is first 
to take the enacting part, to see what the enacting part taken by itself will 
fairly mean, and then to see whether there is anything in the preamble, taken 
in connection with the surrounding circumstances, which are properly admissible 
in evidence to effect that construction. 

Now if we take the words of the enacting part first, at page 366 of the Joint 
Appendix, they go, first, to the junction of the two rivers, then, " northward to the 
southern boundary of the territory granted to " the Hudson's Bay Company. 

The Lord Chancellor. — It is not quite to the junction of the two rivers. 

Mr. Robinson. — If I am wrong in that, I said it for the sake of shortness ; 
but it is at all events " westward to the banks of the Mississippi." 

Sir Robert Collier. — " And northward to the southern boundary." 

The Lord Chancellor. — It is not quite immaterial to notice that in several 
places before, they speak of following " the said bank." 

Mr. Robinson. — No, my Lord ; that is important. 

Lord Aberdare. — And that whereas when they are speaking of the other 
rivers you have the word " bank," when you come to the Mississippi, although 
we do not claim the further bank of the Mississippi,f you have the word "banks.*' 

The Lord Chancellor. — I see it says that the line is to go " to a point in 
forty-five degrees northern latitude, on the eastern bank of the River Connecticut 
keeping the same latitude directly west." 

Mr. Robinson. — Yes ; it is so. I have not overlooked any of those things 
in my consideration of this statute, and I only desire to point out to your Lord- 
ships my argument upon it, whatever weight may attach to it. 

Lord Aberdare. — As long as we deal with this ground of the due north line,, 
the question of the height of land is of very little consequence. 

Mr. Robinson. — No. If we get the due north line, we shall get it to the 
southern boundary of the territory, and then we shall have to consider where 
that comes to 

Sir MoNTAiiUE Smith. — Your construction ignores the height of land as a 
boundary. 

* All the Bettlements on the Mississippi, and aU thode of the IlliQois (with one exception), whether ozv 
the Mississippi or not, were excluded by the dme north Une. 

t See pott, p. 344, note *. 
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Mr. Robinson. — No ; because we must follow the due north line until we 
get to the height of land. The due north line is marked on the map and the 
effect of it is very plain to be seen there. 

At all events, this course goes along the bank of the Ohio " westward, to the 
banks of the Mississippi, and northward to the southern boundary of the territory 
granted to the Merchants Adventurers " of the Hudson's Bay Company. I can- 
not say myself what particular effect ought to be attributed to the, use of the 
term " banks " instead of *' bank," nor can I say whether it was intended to have 
any effect or not. We do not claim both banks, as your Lordships know, and it 
is quite within the bounds of possibility that it is a misprint. But 1 am not pre- 
pared to say that it is so in any way, because I do not know. All I say is, I cannot 
myself found any definite argument upon it either pro or con.* If your Lord- 
ships were aware — as wo are unfortunately — how many volumes have been 
published upon this subject, and how very small a part of the literature and 
discussions upon this subject is the enormous mass of evidence we have placed 
before you, you would see that it is more diflScult than in an ordinary case to 
endeavour to extract what is relevant. Our own impression, representing the 
Dominion, is, that a vast mass of what is here is wholly irrelevant to the settle- 
ment of the question. But it is neither our wish, nor is it in our power to 
exclude anything which on the part of Ontariof was thought to be relevant or 
right to be brought before your Lordships ; and what has been brought before you, 
together with the effect of it, has been discussed as fully and as strongly by my 
learned friend as.it would be possible for me to put it before you, as far as 
relates to the details of these matters, and therefore I am not going to repeat one 
syllable of that. 

But now I will ask your Lordships, first, to consider what would that course, 
taken by itself, mean without any assistance. It goes to a certain point without 
saying what that point is, and that is " northward " to the Hudson's Bay territory. 
Supposing a surveyor were directed, the day after the Act was passed, to 
take that Act in his hands and draw that line — is there any doubt what that 
surveyor would do ? I do not contend that " northward '* always must mean due 
north ; I do not contend that, of itself, it is identical with " due north," in mean- 
ing, in any way. It may mean somewhat to the north-east ; somewhat to the 
north-west ; but I do not think there can be any reasonable doubt as to what a 
surveyor would have done, if, the day after the Act was passed, it hf\d be^n 
placed in his hands, and he had been told to draw the line that that Act contem- 
plates. He would simply have placed himself at the junction of those rivers, on 
whichever bank it might be, and he would have said — Where is Hudson's Bay 

* The contention of Ontario reHpecting this point— that the word " northward " in the Act had 
reference to the extension in that direction, along toe river to its source, of the whole tract of territory 
dealt with, and that therefore ''hanks'' might be used with propriety — is noticed, ante^ p. 186, notef; to which 
may here be added another reason for the use of the plural term ''banks," viz., that the treaty of 1763 
provided for the free navigation of the Mississippi, in these terms : " Provided that the navigation of the 
Miesissippi shall be equally free as well to the subjects of Great Britain as to those of France, in its whole 
breadth and length, from its source to the sea," etc., {ante^ p. 36, note). Great Britain had, thus, in the 
stream, a title or interest jointly with France, which extended to the far baak, and in transferring to the 
Province of Quebec the territory which was within it* newly settled limits, the use of the plural term 
"banks'* seamed therefore necessary in so concise a description. If this be taken to be a true explanation of the 
use of the term, then every argument in support of the " due north " theory falls to the ground, for the 
absurdity of two separate and distinct due north lines is presented to us— one starting from the eastern, 
the other from the western, bank of the Mississippi. 

+ Not on the part of Ontario alone, but on the part of Manitoba also, and of the Dominion. It was a 
Joint Appendix, agreed to as Fuch not only by each of the Provinces but also by the Dominion, whose agents 
took an active interest in its arrangement, and in excluding nuch pipers (and publiahed annotations of papers) 
as were objectionable in their view. Such documents a^ were so excluded from the Joint Appendix, were 
put in in the separate appendices of Ontario aud Manitoba respectively. But the Dominion had at that time 
submitted to be party to the reference, a position from which it 8ubsequently receded. 
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territory ? Well, unquestionably, it is — somewhere — to the north, and he would 
have drawn, I suppose, the shortest straight line to that territory. That, I 
suppose, is hardly capable of dispute. 

The Lord Chancellor. — I am not so sure of that. I can quite imagine 
two surveyors taking two different views upon such a subject as that. 

-Lord A^BERDARE. — And I can quite understand a person not being a surveyor 
looking at the whole of the facts together. 

Mr. Robinson. — Quite so. 

Sir Montague Smith. — Mr. Saxe took a different view and took it strongly. 

Mr. Robinson. — Not of the single proposition I have stated. And I am not 
stating that proposition as involving the whole case. I say if that stood alone, 
and without any extraneous considerations, there is no question of what a sur- 
veyor would do. 1 think it would be almost as simple as if your Lordship told 
me to draw a line from the point where I stand, northward to the bookcase, I 
should unquestionably draw the shortest line which would go from this spot to 
that bookcase. That I say then would be the first meaning of the Act. 

The next question is, is there anything in the statute, and in the circum- 
stances which have been brought to your Lordship's attention, to shew that con- 
struction ought not to be adopted ? My Lords, there is no want of American 
authority, at all events, for the proposition which is the only proposition of law 
for which I contend — that " northward," taken by itself, means the north, if 
there is nothing to alter or change that direction. I find in the case of Jackson, 
on the demise of Clarke v. Reeves (3 Kane's Reports, page 293), a case decided 
in 1805 in the court of which the late Chancellor Kent was then chief justice, a 
man whose name stands in that country as a very high authority. 

The Lord Chancellor. — And here also. 

Mr. Robinson. — He is called in some books I have seen, the Blackstone of 
America, He was the chief justice of the court, and Thompson, justice, in 
laying down the law there, as to the effect of a piatent granted in 1688, convey- 
ing an enormous quantity of land, called the Catskill patent, said the courses are 
" northward, southward, eastward and westward," and it is a settled rule of con- 
struction that when courses are thus given you must run due north, south, east 
and west. 

Sir Montague Smith. — What are the precise words of the patent ? 

Mr. Robinson. — The general features of the case were these. There was a 
patent called the Catskill patent, which conveyed five great plains by name, 
together with the woodland adjoining the same, extending for four English miles 
round the said plains — that is to say four English miles from the said plains 
eastward ; four English miles from the said plain northward ; four from the 
said plain westward ; and four from the said plain southward. 

The Lord Chancellor. — Were the plains rectangular blocks ? 

Mr. Robinson. — I think not ; but 1 was going to refer your Lordship to 
another set of cases, which would clearly make out that northward would not be 
held to mean due north in every case. Without reading it all to your Lordships 
in detail, I will refer your Lordships to an authority where the same proposition 
is adopted — the case of Brendt on the demise of Walter v. Hogden, 1 Johnson, 
page 156, where the same chief justice presided over the court. There it is said 
that the course was " thence eight miles more northerly." The word " northerly " 
there was construed as meaning due north. It was said there with regard to the 
course, ** thence eight miles more northerly, there being no object to control it, 
it must be a due north line." And there are one or two other cases in which the 
same general doctrine is expressed. 
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There is a set of ca^es, in Kentucky chiefly, which, I think, furnish a very 
^opd illustration of a different rule. There was a custom in early days in that 
State, apparently of making an entry of a claim, that is to say entering your 
claim for the pre-emption of certain territory, and claims were entered for certain 
territory of so many miles along a creek, and then saying " northward for quantity /*" 
There, it was held that the term northward must yield to the rule which required 
such blocks to be rectangular. They said " the term northward " is there used 
simply to decide the side of the creek from which the line runs ; because, if the 
creek is running east and west and you claim four miles along the creek, you 
must shew whether you go northward or southward for quantity, because it i& 
necessary to shew which side of the creek the land is lying upon, but they said 
that does not mean that you must go due north, because there is another rule, 
which runs in conflict with that, which says that the blocks are to be rectangular,, 
that is to say, that the blocks are to run at right angles to the stream upon which 
they lie. I will refer your Lordship to those cases, and to one or two more cases^ 
laying down the general rule for which I have contended — Garwin v. Dean, 115 
Massachusetts, page 577 ; and Howard v. The College of the Holy Cross, 116 
Massachusetts, page 117 ; that case says " southerly is not necessarily due south/'' 
There, there were definite boundaries, and it was not construed to mean due south. 
Other cases to which I would refer your Lordship are, Seaman v. Hogoboom, 21 
Barber, page 398 ; Craig v. Hawkins, 1 Bill, page 54 ; and Calk v. Sterling, in 
the same volume, at page 122. 

It is said, however, that looking at this description, taking it as a whole, and 
taking it in connection with all the circumstances, " northward " here should he 
construed " along the bank or banks of the Mississippi." Now the first thing to 
be remarked upon this, as your Lordships pointed out, and as it is made the basis 
of a great many of the opinions which have been expressed upon this, is this : 
When the Legislature wished to say that they went along the banks of a river 
they said so. In the very preceding sentence they say that the line shall be 
" from thence along the said northern and western boundaries of the said province,, 
until the said western boundary strike the Ohio, but in case the said bank of the 
said lake shall not be found to be so intersected, then following the said bank 
until it shall arrive at the point of the said bank which shall be nearest to the 
north-western angle of the said Province of Pennsylvania ; and thence, by a right 
line, to the said north-western angle of the said province ; and thence along the^ 
western boundary of the said province, until it strike the River Ohio ; and along^ 
the bank of the said river westward." 

That is a familiar argument as applied to the construction of wills, that when 
you find an expression familiar to the person writing, and when you find that that 
expression, although appropriate if the contention is such as is contended for, i» 
omitted afterwards, it is a reasonable argument at all events that it was not 
intended to use it. At all events, just in the same line they do use the words 
" along the bank of the said river [that is the Ohio] westward," apd there they 
furnish a good illustration of what the word " westward *' must mean, because 
nobody would contend that it means due west, where the bank of the Ohio went 
otherwise than due west. Then, in several places they speak also of going along 
the banks of a lake, shewing that when they desired to go along the bank, either 
of a lake or of a river, they said so. It is perfectly fair to point out also, that in 
another place, where due west was meant, it was so stated. 

We have now to consider what were the circumstances under which this Act 
was passed. So far as one can judge, I should think it probable that Mitchell's 
map was the one which was then referred to. I say that, because it is a map 
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published in 1755. It is a map, which from the certificate upon it, I should infer 
to be authorized by those who would probably be supposed to know best, and to 
shew what they believed to be the geographical features of the country at that 
time. I am not aware of any other map between 1755 and 1774, which would 
have been at all likely to be used by way of substitution for Mitchell. 

The Lord Chancellor. — Is it not too much to assume that there is any 
implied reference to any map at all ? You cannot import that into this document 
for any purpose. 

Sir Montague Smith.— No ; I do not think you can. 

The Lord Chancellor. — Was that the best map that they knew ? 

Mr. Robinson. — I say nothing more than this, that those who drew the 
statute — and we know that the statute W6is the subject of a good deal of debate — 
consulted the best maps that they could, that were in existence at the time. I 
cannot say any more than that. It is almost impossible to suppose that this 
boundary of the statute, involving the important consequences that it did, would 
have been drawn without reference to the best maps that could be found, and so 
far as one knows, MitchelFs map was the best. Now, if Mitchell's map is referred 
to, the first observation which strikes us is, that the source of the Mississippi was 
then unknown. It is stated in Mitchells map that it was unknown. It is stated 
in the same map that the source was supposed to be in about latitude 50, and, I 
think, longitude 106 ; although it was unknown, that was the best conjecture 
they could form. They point out where they supposed its source to be. 

Now, one of two things is very certain. In the first place, with regard to 
that description, as applied to the then course of the Mississippi, it would be more 
correct to say north-west — the course of the Mississippi there would have been 
more accurately described, by the term north-westward than by the term north- 
ward. The general course of the Mississippi, by Mitchell's map, went more north- 
west than northward.* 

Then, it has been said in many discussions in this case, that it would not ^o 
according to Mitchell's map — that it was supposed to be then Hudson's Bay 
territory ; but one argument we certainly are entitled to have. If we lose streng^j^ 
in one way, we certainly gain it in another. If my friends on the other side ' 
contend that the legislature intended to go to the source of the Mississippi, I 
suppose it would not be doubted that the only thing you would have to do when 
you got there, if the source did not go to the Hudson's Bay territory, would be 
to go northward, and get to it as soon as you could."f- But it is impossible to 
contend that the Hudson's Bay territory was limited, in the way they had con- 
tended, by a few posts along the shore, and then that the legislature, when they 

* There is no evidence whatever to support the assumption that MitcheU's mar was referred to. The 
Cavendish report of the debate indicates that no map at all was before the Commons' Committee, in which 
the description was amended in important particulars. We are left to pure conjecture as to what maps, if 
an^, were before the Lords, in whose house the bill originated. But that they would not be restricted to 
MitoheU's, if it was at aU before them, is clear from the Notes on Maps, in evidence before the Board in the 
Ontario Appendix, which counsel has overlooked. No less than seven or eight maps there described, running in 
date from 1743 to 1773, shew the sources of the Mississippi as lying somewhere to the southward of the 
Lake of the Woods. (See ante, p. 185, note*.) For this part of the description a map was scarcely re- 
quired by the Lords' Committee, for, as they sent it to the Commons, it stood : ** All the said territories, 
islands and countries . . . extending southward to the banks of the River Ohio, westward to the banks 
of the Mississippi, and northward to the souchem boundary of the territory granted to the " Hudson's Bay 
Company. The Commons altered the first portion of this description, by setting out a line for the southerly 
boundary by metes and bounds, bub left the remainder intact. [ArUCf p. 42, note.) As to the position 
taken by Ontario on this point, see arUtf pp. 185, note*, 186, notef. 

fThe contention of Ontario was, that given the Mississippi to its source as a boundary, and there being 
no definition of the southern boundary of the Hudson's Bay Company's territory, and a question of bringing 
the French settlements of the North- West within the Act, the description in the Act would sufficiently 
answer the purpose. 
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drew this description, intended that they should get to the source of the Mississippi 
eight hundred miles from the shore. 

The Lord Chancellor. — The other side certainly mean that something more 
of the territory was granted to the Hudson's Bay Company than merely the forts 
along the shores. 

Mr. Robinson. — Yes, of course, it goes a little further. The addition of eight 
hundred miles would, however, be a very serious addition. I think the source about 
eight hundred miles from the shore was the source as they understood it. 

Then the next and by far the most important point is — does the preamble 
shew that in order to fulfil the intention of the Act, it was neeessar}' to go along 
the Mississippi ? It is said to be so, because in the preamble of the statute it 
is recited, that " by the arrangements made by the said Royal Proclamation, a 
very large extent of country, within which there were several colonies and settle- 
ments of the subjects of France, who claimed to remain therein under the faith 
of the said Treaty, was left without any provision being made for the adminis- 
tration of civil government therein ; " and it is said, and I think it is said fairly, 
that the intention of this statute was to put an end to that difficulty. I do not 
think that that can be fairly denied, but we have now to see what those settle- 
ments were. In the first place, your Lordships will remember that by the pro- 
clamation of October, 1763, the Province of Quebec had been formed with a 
boundary very, very far to the eastward of that given by the Quebec Act. That 
boundary I think, speaking generally, comes down to a line drawn from the 
easterly shore of Lake Nipissing to nearly the meridian of Prescott on the River 
St. Lawrence. It is marked on several maps, and your Lordships will see that 
between that limit and the due north line, most of the important settlements beyond 
all question which were left and inhabited by the French were to be found. 

The Lord Chancellor. — There were a good many forts. [His Lordship 
read out the names of several forts.] 

Mr. Robinson. — I am not going into the smaller pasts at length, but I am 
only desirous of pointing out to your Lordships, that within the line we contend 
fdr, or to the east of that line, you will find given the most important of these 
settlements, that is Detroit. 

Sir Montague Smith. — You say there are some settlements on the other side, 
but not so important. 

Mr. Robinson. — A few, but not so important. What I say is, that they would 
have thought of those settlements only which they desired for their government, 
and I am going to shew your Lordship that there were abundant settlements 
included within the line which we claim, to satisfy the objects of the Act. That 
is all I can do It is impossible to say there were none beyond. If your Lordship 
will refer to Governor PownalFs account of French Posts for instance, at page 602, 
that was an official account stating the settlements there in 1756.* I am stating 
the settlements in the country which would be east of the due north line, and 
between that and the line established by the proclamation of 1763. He Siiys, 
" There is a fine settlement at Detroit, of near two hundred families, a better still 
at St. Joseph, of about two hundred." Now, that, no doubt, is the St. Joseph at 
Lake Michigan. The only other St. Joseph that I know of is on the St. Claire 
River. Those are the two most important settlements there. He says he cannot 
speak particularly about the Illinois forts. 

* Pownairs is an Enf^lish account, and is official only in the sense that he kM an official position and 
made his report to the Duke of Cumberland. His statement is confessedly incomplete from lack of infor- 
mation : *' I have not been able yet to get an exact list of the forts in Canada ; " "As to the posts in the 
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The Lord Chancellor. — Those are what we are not concerned with I think.* 
Mr. Robinson. — What I proposed to shew your Lordship, shortly, was first 
the posts and settlements which would be included in the due north line, and next 
those which would be excluded, so far as I know. Governor Pownall's account I 
have referred to. In the Ontario Appendix, at page 25, your Lordship will find 
what is the French account,-^ which must have been written about 1757, 1 should 
say. 

The Lord Chancellor. — I am afraid we must interrupt you here. 

[Adjourned to to-morrow, 22nd July.] 



SIXTH DAY. 

Tuesday, 22nd July, 1884. 

Mr. Mow AT. — Your Lordships asked for maps yesterday. One of the books 
I brought here from Canada, by Hugh Gray, contains such a map, of the date of 
1809, and shews Upper Canada as extending to the limits we claim. 

The Lord Chancellor. — Will you let us see that ? [T/ie raap was handed 
to their Lordships] 

Mr. MowAT. — There are two or three maps in that book [meaning Charle- 
voix* History] which have not been mentioned, and which may throw some light 
upon it. One is No. 68 of the Notes on Maps. 

The Lord Chancellor. — Of course we do not assume this map [referring 
to that in Oray's hook] to be of authority, but it is dated in 1809. It seems, as 
far as I can form^an opinion, to mark the dividing line between Upper Canada 
and Lower Canada by this dotted line. Is that so ? 

Mr. Mow AT.— Yes, my Lord. 

The Lord Chancellor [to Mr, McCarthy]. — ^Do you agree ? 

Mr. McCarthy. — I think so. Of course I have not seen this before. 

The Lord Chancellor. — The line of division goes through Lake Temis- 
caming. 

Lord Aberdare. — Then, valeat quantum, it seems to claim up to the Al- 
bany as Upper Canada, just as this, on that side, is Lower Canada. 

The Lord Chancellor. — It may be of no authority whatever, but as a mat- 
ter of fact it does seem to carry Upper Canada up to the Albany. 

Mr. McCarthy. — It seems to carry it up to New South Wales. 

Illinois country, I am not able to describe them particularly." But he givee a list of lomeof them : ** The 
posts were, in 1762, Caskaskias, Fort de Chartres, Village de St. Pmlip, Prairie de Hoch^/ Cahokias, 
Village de Ste. Genevieve. . . Mr. Vaudreuil thinks Kaskaskias is the principal, as it is the pass and 
inlet of the convoys of Louisiana, as also those of Canada, and of the traders and hunters of the post 
Detroit, and that of the greatest part of the savage nations." After referring to the settlements at Detroit 
■ and St Joseph, as set out in the text, he informs us that there is *'a fine one at St. Antoine." This place 
' which was on the Upper Mississippi, was only one of several in that quarter; another being Prairie da 
Ohien ( Port St. Nicolas), which had been a place of considerable importance in the time of Nicolas Perrot, 
and had so remained continuously to our own day. All th*) places thus named were west of the due north 
line, and had a very large population. Pownall says of the French forts generull;^ : '* Most of these forts have 
fine settlements around them, and they do entirely support themselves." Outside of all this, it would seem 
that the commanding position of the Illinois, the agitation there carried on, prior to 1774, for a separate form 
of civil government, and the representations of the inhabitants to the home authorities, were not unim- 
portant factors in the promotion of the Act of 1774, and the extension of the boundaries to the line of 
the Mississippi. (See ante, p. 187, note* ; and for further particjlarn. Joint App. 359, tt scq ) 

* The preceding note shews that they were an element of great importance in the determination of 
the westerly boundary. 
t De Bougainville's, 
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The Lord Chancellor. — New South Wales comes to the Albany. 

Lord Aberdare. — Who was Hugh Gray ? 

Mr. MowAT. — He was a resident in the country for eome years, and an 
intelligent investigator of its laws and its commerce and their incidents, who put 
his reflections upon them in this familiar form, but otherwise we have nothing to 
shew who he was. The map, however, is shewn by the inscription to be a pub- 
lication of Longman's : — " London, Published July 6th, 1809, by Longman & Co., 
Paternoster Row." 

The Lord Chancellor. — It clearly is no authority, but it shews that the 
idea of extending up to the Albany was entertained by some persons at that time. 

Lord Aberdare. — Is there a map connected with Mr. MilFs Report ? 

Mr. Mow AT. — Yes. 

Lord Aberdare. — Where is that map ? 

Mr. Mow AT. — I will send for the book to my lodgings. I have not got it 
here. 

Lord Aberdare. — It does not touch on these questions ? 

Mr. Mow AT. — I think some of his maps do. 

Lord Aberdare. — He was an authorized agent of Canada ? 

Mr. MowAT. — No, my Lord, of Ontario. 

Lord Aberdare. — Only of Ontario ? 

Mr. McCarthy. — Yes ; and he is one of the counsel for Ontario here present. 

The Lord Chancellor. — He is the author of the report, and the map that 
accompanied it ? 

Mr. McCarthy. — I think the map is only one of the old maps that are 
referred to. 

Lord Aberdare. — What was the date of that report ? 

Mr. McCarthy. — Since this dispute and in consequence of it. 

Mr. Robinson. — It was prepared for the arbitration. Perhaps, my Lords, I 
may be allowed to say, with reference to maps published before Confederation, 
that if your Lordships desire, no doubt any number of them could be brought 
from Canada, and that a joint cable could be arranged between us so as to have 
them sent over at once. 

The Lord Chancellor. — That would be a very inconvenient thing to be 
done, to enable one to come to a conclusion, because if maps are sent from 
Canada, then both sides must be heard upon the maps, unless it is a 
case of extreme necessity. What of course would be of the greatest value, 
if it were accessible, would be some map made out by public authority.* 
That map shews that at a certain date, 1809 or 1810, there were people 
who considered the Albany River to be the boundary of Canada, rightly or 
wrongly, which coincides, a^ it happens, with the Award. That is the impres- 
sion that map makes, but then it is not a map published by any authority. . It is 
merely a private writer's map which expresses what he understands to be the 
fact. Of course a map made under the authority of the Government would be 
of great use. 

Mr. Robinson. — I may say with reference to maps that we do not attach 
the importance to them that the other side have done. Our impression from the 
maps is simply this, that all they can shew is the state of geographical know- 
ledge at that time. 

* Such a map, Bouchette'ts Map of the Provinces of Upper and Lower Canada, pablished in 1815, was 
procured from the British Museum at the instance of Ontario, and produced to tneir Lordshipe, but is 
overlooked in this report. It shewed Upper Canada extendiog^ northward to the Albany and to Hudson's 
Bay, and westward to the Lake of the Woods, and beyond. Mr. Bouchette was at the time "His Ma- 
jesty's Surveyor -General for Lower Canada," and he dedicates the map to H. K. H. the Prince Regent. 
It is described in the Notes on Maps, being No. ISn in the list. 
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The Lord Chancellor. — Reputation is always a matter of importance on 
questions of boundary, and thjese maps are certainly some evidence of reputation. 
Of course we are free from the technical rules of evidence in courts of law, and 
taking the wider view, they are undoubtedly some evidence. 

Mr. Robinson. — We have never disputed with reference to Mitchell's map, 
for instance, that it shews what was the general information and belief as to the 
state of the country at the time ; but that is absurdly wrong in several respects, 
a? we have now seen. 

The Lord Chancellor. — I suppose that it is not correct in all respects is 
quite clear. 

Mr. Robinson. — Now, my Lords: When your Lordships adjourned I was 
speaking of the Quebec Act, and the due north line, and I had referred to the 
De Reinhard trial as a decision on that point. I want to call your Lordships 
attention, with reference to that trial, to two points. In the first place, your 
Lordships will see, by page 660, that it was not the decision of one judge at a 
nisi prius trial. Tt was a case presided over by two judges under a commission, 
the Chief Justice, Sewell, and Justice Bowen, and there were other judges 
consulted apparentl7, because at page 659 it appears that De Reinhard was 
tried on ^uch a day before Chief Justice Sewell and Mr. Justice Bowen, under 
the authority of a joint commission. Then your Lordships will find at page 
684 that the Chief Justice, in McLellan*s case I think it is, in giving judgment, 
says: " In this opinion the court are unanimous, for I have consulted my learned 
brothers who sat with me in the late trials." I only refer to that to shew 
what my understanding was that this was probably a joint commission 
addressed to all the judges; that some of the cases were argued before some of 
the judges, and some before others, and that they all consulted on this point and 
were all unanimous. The only other point with regard to that trial is, that 
my learned friend the Attorney-Gteneral on the other side has intimated to your 
Lordships his impression that the question of the competency of jurisdiction was 
considered in England, and that the prisoner was probably respited. One thing 
is certain, that we do not know the exact ground on which he was respited.* 

Sir Barnes Peacock. — He seems to have been respited, and the petition for 
pardon did not seem to have got to the Government in some way for nearly 
three years, and then they say, considering the period during which he has been 
imprisoned, and the rough state of the country, they gave him a free pardon. They 
did not allude to the question of the decision being wrong. 

Mr.*^ Robinson. — Not in any' way, and at page 683 it is said : 

'' Under the circa mstances of this man's loog confinement, the misery under which 
he has suffered, considering also the feelings prevalent in chat wild district at the time, 
and the union of these Companies just now taking place, I entreat His Majesty's gra- 
cious pardon." 

Sir Barnes Peacock. — ^They also allude to his having been kept in suspense 
for nearly three years, his petition having been mislaid, and not having been 
duly sent. 

Mr. Robinson. — It was not sent. 

Sir Robert Collier. — Those are the grounds. 

Mr. Robinson. — No doubt they are the grounds, because at page 684 Lord 
Bathurst says : ** In consequence of the circumstances therein represented, the 

* That tho reference to England was **in respect to the Court's competency cf jurisdiction," and that 
it was referred ** to the Home Department " in respect of ** the difficulty in point of law," that there was 
a respite from time to time to afford time for a decision, and that it was represented ** how important it 
will be that an early determination should be made upon the doubts that have arisen ... as that 
determination will operate upon future cases," etc , are abundantly clea*. See anie^ p. 841, note *. 
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execution of whose sentence was respited ; '* so that there is no question that the 
question of jurisdiction never was considered.* It can shew nothing more. Then, 
I was proceeding last night to discuss the question of the due north line. 

Sir Barnes Peacock. — I did not quite understand the Chief Justice's deci- 
sion in Reinhard's case, because he lays down the eastern boundary — 

Mr. Robinson. — That is a mistake, no doubt. 

Sir Barnes Peacock. — It could not be the western boundary of Upper 
Canada, it was the eastern boundary of Upper Canada, and when this place was out 
on the west side of that boundary it might be still in Upper Canada. What the 
Chief Justice was endeavouring to shew was that the murder was committed 
within the jurisdiction of neither Upper nor Lower Canada. 

Mr. Robinson.— That was it. 

Sir Barnes Peacock. — And therefore his decision only put it outside Lower 
Canada. 

Mr. Robinson. — It was too clearly outside Lower Canada to admit of any^ 
discussion. 

Sir Barnes Peacock. — He does not shew it was outside Upper Canada^ 
unless he made that mistake. 

Mr. Robinson. — Your Lordships will find no question about that. He dis- 
tinctly decides that the due north line is the line, whether he be right or wrong. 

Sir Montague Smith. — I do not think that is disputed. 

Mr. MowAT. — I think that is correct. 

Sir Barnes Peacock. — He says : 

" The weatem boundary of the Province of Upper Canada is a line elrawn due north 
from the head of Lake TemiBcaming till it strikes the boundary line of Hudson's Bay.'* 

Mr. Robinson. — That is all wrong. 

Sir Barnes Peacock. — That gives the boundary of Lower Canada. 

Mr. Mow AT. — I have no doubt that is some mistake, probably of the reporter, 
and that what he meant to decide was that it was outside Upper Canada as well 
as Lower Canada. 

Sir Barnes Peacock. — But he lays down the boundary wrong for the pur- 
pose of shewing it was outside the western line of Upper Canada. 

Mr. Robinson. — If your Lordship reads the note to the same page, it say» 
that is a manifest error. 

Sir Robert Collier. — That is agreed on both sides. 

Mr. Robinson. — Then I need not discuss it' further; there is no doubt that 
that was the decision, whether right or wrong.^f* 

Then, my Lords, I was discussing the question of what wa^i the proper con- 
struction of the Quebec Act, and the meaning of the word "northward." I 
desired, or at all events I am prepared, to shew to your Lordships in detail, for I 
have taken the pains to go over all those, all the forts which were west, and all 
the forts which were east, of the due north line. I do not desire however, 

* This is a mere assumption ; upon the documents the inference seems clearly 'the other way. The 
lespite, we are odicially informed, was to procute the decision of the home authorities " in respect to the 
court's competency of jurisdiction." The paragraph of the letter referred to is morefuUy as follows : "In 
acknowledging the receipt of Your liorddhip's despatch. No. 49 of the 28th of June last, refwring to a let- 
ter addressed to me bv Mr. Monck, transmitting an authenticated record of the trial of De Reinhard, a 
man in the service of the North-West Company, who was sentenced to be executed for the murder of Owen 
Kevnagh, but in consequence of the circumstances therein represented the execution of whose sentence was 
respited." (Earl Bathurst to Lord Dalhousie, 20 September, 1821). And see ante, p. . 41, note *. 

t Such indeed was the decision ; but that the Court was doubtful of its correctness is shewn by the 
relegation of the question of boundary, and therefore of the question of jurisdiction, tu the King in 
Council, as set out ante, p. 341, note *• 
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unless your Lordships should so wish, to go into all that in detail, for this simple 
reason, that I do not think your Lordships' view of that Act can possibly turn 
on whether there were ten, twenty or fifty men, more or less, west of that line, and 
such a number, more or less, east of it. The question must be the general principle. 
What I am prepared to shew to your Lordships, beyond all question, is, that by 
far the greater number in importance * and in every other way, of the settlements 
west of old Quebec, established by the proclamation of 1763, were in point of 
fact east of the due north line. I cannot deny, and it is useless to attempt to 
deny, that there were settlements west of it. 

The Lord Chancellor. — We counted eleven yesterday. 

Mr. Robinson. — Then, if your Lordships will go into the history of those 
settlements — remembering that the words of the Act are not " forts " or " posts " 
but " colonies or settlements," you will find that only two or three of them were 
of any importance at all.* Detroit, by far the most important, was east. The 
next one was St. Joseph ; Fort Sandusky was east ; Fort Miamis was east ; Fort 
Vincennes was east, and all the posts of most importance* were east of that line. 
Then we come west to Fort Kaskaskias, Fort De Chartres and all the posts along 
the Mississippi, in the Illinois country. 

The Lord Chancellor. — Chagouamigon,f founded as far back as 1660, on 
Lake Superior. 

Mr. Robinson.— That is near Duluth. 

The Lord Chancellor — It is said to have been built in 1665 and 
rfe-established by Le Sueur in 1692, and there was a mission founded as early 
as 1660. 

Mr. Robinson. — Yes, there is no question about that. 

The Lord Chancellor. — I only guess, but I should think it is very likely 
that that was a settlement of some importance from its position. 

Mr. Robinson. — There are a number mentioned which I have taken the 
trouble to look up. There was the post of Le Sueur on the Mississippi, and there 
was the post of St. Antoine, again on the Upper Mississippi. 

The Lord Chancellor — You need not go so far as the Mississippi. 

Mr. Robinson. — I am only taking the different posts to see wnat possible 
bearing they can have. Then there was the Mission du St Espritf Your Lord- 
ships will find that that apparently consisted mainly, if not entirely of Indians. 

The Lord Chancellor. — There was a fort there. 

Lord Aberdare. — Where was Fort Kaskaskias ? 

Mr. Robinson. — That was on the Illinois, and that is one of the settlements 
there unquestionably were. That is west of the line. Then there was Fort de 
Chartres. 

Lord Aberdare. — Why should all those forts have been left out ? 

Sir Montague Smith. — Because they were French settlements. 

Mr. Robinson. — They were French settlements. 

Sir Montague Smith. — The preamble of the Act of 1774 refers to the 
French settlements. 

Mr. Robinson. — It does not say all French settlements. 

Lord Aberdare. — Why should they have been left out ? 

* Od the part of Ontario this was denied, as being clearly contradicted by the evidence. See antCf 
pp. 187( note , 348, note t, and post p. 355, note f. 

f Mission du St. Esprit— Chagouamigon — Fort La Pointe — names all referable to the one place. It was 
situate on the south-westerly shore of Lake Superior, and of considerable importance as a settlement, 
trading station, and mission. 
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Sir Montague Smith. — And why should there be an arbitrary division ? 

Mr. Robinson. — It says there were many French settlements. We do take 
in many, and by far the larger number.* 

Lord Aberdare. — Why should not they have taken in all ? What reason 
could you suggest why they should not, because the territory was undoubtedly, 
I suppose, English territory ? 

Mr. Robinson. — It was ceded up to the Mississippi by the definite treaty 
of 1763. 

Lord Aberdare. — Why should they be deprived of the advantages which it 
was intended to bestow by the Act on the inhabitants not between the Missis- 
sippi and this line ? 

Mr. Robinson. — Our impression, derived from history, is this, and you will 
find it very strongly confirmed by Mr. Parkman's work, who is unquestionably 
the historian o£ that period — 

Lord Aberdare. — That is a recent work ? 

Mr. Robinson. — Yes, but it is a book universally referred to. 

Lord Aberdare. — What is the date of it ? 

Mr. Robinson. — I think there has been more than one edition. 

Sir Robert Collier. — What does it purport to be ? 

Mr. Robinson. — He has published a series of works. 

Sir Robert Collier. — What does that work purport to be ? 

Mr. Robinson. — This work contains an account of this part of the country. 
It is entitled " The Conspiracy of Pontiac, and the Indian War after the Conquest 
of Canada. By Francis Parkman." At page 253, he speaks of these forts, and 
in one of the maps attached to volume I. of the work he shews all these forts, 
and I think it is the best one that is to be found. Your Lordships will see it is 
prepared for the purpose. There is a little summary of all the forts that there 
are. [Handing the map to their Lordshipa.] 

Lord Aberdare. — The map does not shew it ; there may be a summary in 
the text of the book. 

Mr. Robinson. — The map shews several of them. 

Lord Aberdare. — It shows Kaskaskias. 

Mr. Robinson. — I think it shews all the forts south of Lake Superior, as far 
as I know from looking at it.f 

Lord Aberdare. — Will you look at it now ? 

Mr. Robinson. — It is headed " Forts and Settlements in America, AD. 1763." 
I see Vincennes, St. Louis, Cahokia, Kaskaskias, Fort St. Joseph, Detroit, and 
Sandusky. 

Lord Aberdare. — It does not mention Fort St. Esprit ?J 

Mr. Robinson. — No; but your Lordships must remember that that map 
which you are looking at [viz. : the Ontario Government map prepared for this 
reference] is not a map which we recognize in any way. 

* Counsel fails to give comparative particulars in support of this contention, which on the making an 
enumeration, is found not to have been well-founded. See post, p. 856, note f, ante^ p. 348, note f. 

t The map in question extends westward only to longitude 91 i^, and northward to latitude 46*^, and 
therefore excludes as well the upper portions of the Mississippi, on which were a number of French forts 
and settlements, as an extensive region, with its posts and settlements, to the southward and westward of 
Lake Superior. Moreover some then existing settlements in the part delineated are not set down. The 
Illinois settlements on the Mississippi were oest shewn by Hutch in's map of them, a facsimile copy of 
which was laid before their Lordships by Ontario. A like copy appears in rarkman's Pontiac. 

X St. Esprit— otherwise La Pointe, or Chagouamigon— was on the south-west shore of Lake Superior, 
and therefore outside the limits of the Parkman map. (See preceding note.) 
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Lord Aberdare. — But surely this is not put before us entirely to mislead, 
with all these iorts, and the dates attached to them, and the names of those who 
erected them.* 

Mr. Robinson. —But the forts were tenanted by French soldiers, and they 
were abandoned at the time of the cession. They are not settlements where the 
French remained in numbers ; they were military posts ; that is the distinction 
in that respect.'f Now at page 257, having given at page 251 an account of these 
posts, Mr. Parkman speaks of the bitter feeling that existed at the close of the 
cession, in consequence of the war, and of the removal of the forts which were 
then left on the east bank of the Mississippi to the west bank, and it seems 
natural and there is no question that a large number of those who were there in 
1763 had left before 1774, because SL Louis and other settlements on the other 
side of the river were founded by those who left. But I do not desire to go into 
that at more length, because it would only prove the general proposition ; I can 
pi-ove nothing more. 

Then, our view has been, further, with regard to that north line, that it is 
improbable that in the state of geoo;raphical knowledge at that time they would 
have taken, as the boundary of a province, a river of which they kne^f so little. 
They did not know where that river went to, or where its source was,J and it 
was perfectly evident that by running along that line, as it is said we must do, 
they would take in a vast and enormous country where there were no settle- 
inents,§ and a country which was better provided for by the form of government 

* Tbe map was prepared for the infoimation and oonTenience of their LordBhips, every statement on 
the face of it bein^ baaed on a careful regard to the evidence actually before them, it very well illustrated 
Ontario's contentions in regard to the "h rench occupation and the diffusion and progress of French settle- 
ment ; together with the Hudson's Bay Company's posts. The opposing counsel had several times 
endeavoured to falsify, or break the force of, the facts marshalled upon ^he face of the map, but 
unsuocessfuUy. It shewed St. Esprit, La Pointe, or Chagouamigon, in its proper position. The Parkman 
map did not extend so far, and could not therefore shew the place— a circumstance overlooked by counsel. 

t The evidence shewed that round most of the forts were fine settlements. Pownall, already quoted, 
says : " Most of these forts have fine settlements round them, and they do entirely support themselveii. 
* * * Scarce anything is seat to these garrisons but dry goods and ammunition." In 1764, Colonel 
Bradstreet stated, on information of "persons lately from the Illinois, that exclusively of the French gar- 
rison there, the inhabitants are 609 fighting men, have 1,000 negroes well accustomed to the use of arms," 
etc In tbe same year Governor Murray of Quebec, in a despatch to the Lords of Trade, encloses a docu- 
ment wherein it is stated : " There may be in this district, according to mv estimate, 1,000 to 1,200 men," 
with " many negroes and Panis, whom they use to cultivate the earth." Monette informs us that "Eas- 
kaskia, in its best days under the French regime, was quite a large town, containing 2,000 or 8,000 
inhabitants, but after it passed from the crown of France, its popuUtion for many years did not exceed 
1,600 souls." Parkman, writing of 1764, says : '* At the date of this history, the population of the colony, 
exclusive of negroes, who in that simple community were treated rather as humble friends than ap slaves, 
did not exceed 2,000 souls ; " and he quotes Lieutenant Fraser, who visited the Illinois in 1765, as setting 
** down the number of white inhabitants at about 700 able to bear arms " and that '* they have a great 
many negroes." All this has reference to the Illinois, and to that part of it which is west of the due north 
line, without reference to Prairie du Chien, St. Antoine and other places on the Upper Mississippi, which 
at this time had a very considerable population ; ' also the posts to the southward and north-westward of 
Lake Superior ; and those of the Nortn-West. 

Outside the argument on the Quebec Act, there was the other position of Ontario, that its rights of 
succession to the actual territorial possessions of France, to the westward of the inter- provincial line, could 
not be affected by the after-abandonment of posts which had been actually occupied up to the close of the 
French regime. The French garrisons were of course withdrawn at tbe cession, but the French and half- 
breed settlers for the most part remained. The exodus from the Illinois to the west side of 
the Mississippi was checked bv the knowledge that Louisiana, no longer a French colony, had passed into 
the possession of the Spaniards, for whom the French had even less love than they entertained for the 
English. 

t But it has been shewn that the position of the true sources was well known, and was delineated 
with approximate correctness on many of the maps, although wrongly on Mitchell s and some others. 
Ante, p. 186^ note. And as to not knowing where the river went to—every foot of its course, from the 
region of MiUes Lacs to the Gulf of Mexico, had been traversed by Frenchmen and Canadians, many of 
them commissioned by the Governors, as Marquette, Joliet, La Salle, Du L'Hut, Perrot, Le Sueur, etc., 
etc. 

§ But there were settlements, among which a belt of settlements on the Mississippi from the Minnesota 
down to its junction with the Ohio, "rhe unsettled or derelict regions, between the due north line con- 
tended for by the Dominion, and the line of the Mississippi and of the most north-western point of the 
Lake of the Woods, were by far lees extensive than the like regions to the eastveard of the due north line. 
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which was provided in 1803 by stipendiary magistrates. There was really no 
• necessity for extending government to the country.* I do not think I can say 
more upon that question, and 1 leave it therefore, simply saying that that is the 
contention, and has been from the beginning the contention, of the Dominion 
Government. 

Now the next question which we come to is, assuming that thp northward 
line — because we are only considering one act of this whole Statute, and one line 
of it only is in question — " northward to the southern boundary of the " Hudson's 
Bay territory — assuming that goes along the Mississippi, the next question which 
we have to consider is, where does that go to ? Now our view of that matter has 
been this : It is the southern boundary of the territory granted to the Hudson's 
Bay Company. 

The Lord Chancellor.— It goes up to that. 

Mr. Robinson. — it goes up to that, wherever that may be. There is no 
question about that. The Act is at page Ji66.f The words are : '* to the southern 
boundary of the territory granted to the Merchants Adventurers of England^ 
trading to Hudson's Bay." Now, in the first place, we say that that clearly 
means — and we hardly think that capable of dispute — the territory granted de 
facto, and that that can involve no question of the validity of the Hudson's Bay 
Company's charter. If A should grant land to B, and should then grant land to 
C, extending to or bounded by the land which he had previously granted to B^ 
the finding of the boundaries of C's land would involve no investigation of B'a 
title at all. 

* Th3 Imperial anthorities thouprht otherwise, and bo acted. The following are extracts from the Rojal 
InBtructions, of 3rd January, 1775^ to Governor-General Oarleton, of Quebec : '* That besides the forogomr 
courts of criminal and civil jurisdiction for the province at large, there be also an inferior court of cirminiu 
and civil jurisdiotion in each of!the IMstrictsof the Illinois, St. vincenne, Detroit, Missilimakinaoand Gasp^, 
by the names of the Court of King's Bench for such district * * * and each ot the said courts shall consist 
of one judge, being a natural born subject of Great Britain, Ireland, or our ether plantations, and of one 
other person, being a Canadian, by the name of assistant or assessor, to give advice to the judge when it 
may be necessary,'^ etc ; ** The extension of the limits of the Province of Quebec necessarily calls forth year 
attention to a variety of new matter and new objects of consideration : the protection and control of the 
various settlements of Canadian subjects, uid the regulation of the peltrv trade, in the upper or interior 
country, on the one hand, and the protection of the fisheries in the Gulph of St. Lawrence and on the 
Labrador coast, on the other hand, point to regulations that require deliberation and despatch. The 
institution of inferior judicatures with limited jurisdiction in criminal and civil matters for the IllinoiB» 
Poste Saint Vincenne, the Detroit, Missilimakinac and Gasp^ has been already pointed out and the 
appointment of a Superintendent at each of those posts is all that is further necessary for their civil con- 
cerns," etc ** And whereas we are denirous that a proper provision should be made for the support of our 
Government within our said Province of Quebec, we do, therefore, hereby declare it to be our KoyaJ inten- 
tion that the following annual salaries and allowances be discharged and paid out of any revenues arising 
to us within tbe same, or out of such other moneys as shall be jarranted or appropriated to the uses and 
services of our said Province of Quebec, that is to say : * * * To the Lieutenant-Groveraon or Superin- 
tendents at tbe 

Illinois ^ 

Poste St. Vincenne.. I 

Detroit j-at £200 each £1,000 

Missilimakinac I 

Gasp^ J 

To the Judge of the Inferior Courts of King's Bench and Common Pleas at eaeh 

of the above five Posts, at £100 each Judge fiOO 

To an assistant or assessor at each Post, at £50 per annum 260 

To a sheriff for each District, at £20 per annum, etc 100." 

(Joint App. 879-382.) 

The Royal Commissions to the several Lieutenant-Governors duly issued subsequently. That to tbe 
'* Lieutenant-Governor and Superintendent of the Post and its Dependencies, established, or to be 
established, within the Illinois District, in our Province of Quebec,*' was dated the 7th of April, 1776. It is 
printed arUt^ p. 134. 

Ontario contended that thepe documents alone, with the Royal Commission of 1774, put beyond 
controversy the question of what interpretation the Crowo, and its aavisers and Law Ofllcers, put upon the 
Quebec Act, in regard to an extension to the Mississippi. 

t Printed ante, p. 34. 

356 

Digitized by VjOOQIC 



CONSTRUCTION OF THE HUDSON S BAY CO. S CHARTER. 



Lord Aberdare. — Does your contention go as far as this ? What they 
granted, you argue, is up to the watershed. 

Mr. Robinson. — Yes, my Lord. 

Lord Aberdare. — Very good. Now supposing, historically, it was proved 
that they had not, within reasonable time, occupied that country in any sense, 
but on the contrary that this land was occupied by others — French Canadians — 
would you then say that those words covered all that was originally granted, in 
spite of the subsequent failure to occupy by themselves, and the subsequent 
<x;cupation by the French, 

Mr. Robinson. — Yes, my Lord, under the circumstances. 

The Lord Chancellor. — You could not put forward such a proposition as 
that if a question had arisen, internationally, between the French and English, 
that the settlement of the whole of the country, going back to the St. Lawrence, 
or to the part now in dispute, could in any way be contrary to British rights 
because King Charles IL had given a charter, in these terms, to the Hudson's 
Bay Company. 

Mr. Robinson. — Yes, my Lord. I shall come to that. 

The Lord Chancellor. — That would be a very extraordinary proposition, 
unless indeed you were to assume, which for my part I am not prepared to 
assume, abstract notions of rights of discovery to have been, between the two 
nations, the governing principles. 

Mr. Robinson. — At all events, I can state to your Lordships what we con- 
tend, in a very few words, I think. In the first place we say that the construc- 
tion of the Hudson's Bay charter is plain, and that in its words it goes to the 
height of land. 

The Lord Chancellor. — Well, no, it does not indeed. You see, you cannot 
make out any limit or boundary without introducing that idea. Perhaps you 
may be right there ; but the charter says not one word about that. 

Mr. Robinson. — I am not going to discuss that question at length, for a 
reason which I will give to your Lordships in a moment. 

The Lord Chancellor. — You see that unless some such limits can be 
arrived at, then it might be open to question whether the objection taken to the 
charter being void for uncertainty was not good. 

Mr. Robinson. — Yes, my Lord. 

The Lord Chancellor. — We need not hear any argument about that, 
because we think that whether the limits can be found or not from the charter, 
yet if they are found de facto that is enough. 

Mr. Robinson. — First taking the words of the charter, they give " the rivers 
within the straits and bay and all the lands upon those rivers.* That is very 
clear. 

Sir Robert Collier. — It is " rivers within the entrance of the straits." 

Mr. Robinson. — Yes, " rivers within the entrance of the straits commonly 
called Hudson's straits." It is at paeje 344. It gives 

*' The sole trade aod commerce of all the seas, straits, bays, rivers, lakes, creeks and 
sounds in whatsoever latitude they shall be, that lie within the entrance of the straits 
commonly called Hudson's Straits, together with all the lands and territories upon the 
countries, coasts and confines of the seas, bays, lakes, rivers, creeks and sounds aforesaid.'' 

The Lord Chancellor. — " That are not already possessed." 

Mr. Robinson. — Yes, my Lord, I am coming to that. That is the exception. 

I am perfectly right in saying that they gave the rivers, and all lands on the 

rivers. I am right also in saying that subsequent provisions of the same charter, 

in which they provide for the appointment by the Hudson's Bay Company, and 
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SO on, " for the good government of the said Company, and of all governors of colon- 
ies, forts and plantations, factors, masters, mariners and other oflBcers employed^ 
or to be employed in an}'^ of the territories and lands aforesaid," shew very 
clearly that they contemplated by that the giving of a large territory. They 
never would have given this land, or spoken of it as a plantation, and made pro- 
vision for the appointment by the grantees of governors of the colonies which 
they had granted, if they meant it to be anything but a very extensive territory. 

The Lord Chancellor. — ^Then. as against France. I suppose you would not 
seriously contend that King Charles the Second could create any right. 

Mr. Robinson. — What we do contend, my Lord, is this. I am anticipating my 
argument there, because I wish first to try and settle the construction of the 
charter as to what the word ** granted " meant ; but what we do contend is that 
the English, beyond all question, had obtained Hudson's Bay and whatever goes 
under the construction of international law with that discovery. They had dis- 
covered Hudson's Bay ; they had taken possession of a considerable portion of 
the coast. Whatever, according to the rule of international law they acquired 
by that discovery the English had.* 

The Lord Chancellor.— What was that ? 
•Mr. Robinson. — I cannot say. 

The Lord Chancellor. — Then, when diflferent nations are disputing about 
boundaries, they havet recourse to abstract reasoning and certain principles and 
so on ; but to represent that as a rule of international law — and especially as a 
rule of international law which had any existence or was imagined by anybody 
at the time we have to consider in this enquiry — is surely a proposition which 
cannot be maintained. You might just as well go back to the time at which the 
Pope was supposed, by international law, to be able to give away whatever 
districts in the wqrld he pleased. Those words " international law " are very 
misleading. There are certain piinciples generally accepted amongst nations ; 
there are particular reasons which have been constantly resorted to when dis- 
putes have taken place, about boundaries or otherwise, between nations, as the 
best available means of settling those disputes ; but to say that there is any 
general international law that gives to the first discoverer of the mouth of a 
river and a certain line of coast, as against all other nations, whether he occupies, 
it or not, or without regard to what extent it is occupied or not, a right to all 
the country that is watered by any of the rivers that come in there, is a proposi- 
tion which no amount of modern books will prove. 

Mr. Robinson. — Well, I am not desirous for one moment of arguing this 
question at length, or expressing any opinion of my own. All that I can say is 
that I find it laid down in the clearest language in the book which my learned 
friend has referred to, and your Lordship will find that confirmed. 

The Lord Chancellor. — We really cannot have the laws of the World 
made by gentlemen, however learned, who have published books within the last 
twenty or thirty years. 

Mr. Robinson. — I do not desire to have the laws of the World made in that 
way. 

The Lord Chancellor. — Can you find any such proposition in Chancellor 
Kent? 

Mr. Robinson. — No, I do not know that he has written a word on the sub- 
ject 

* Upon the facts in evidence, and denying as well counsel's premises as their application, Ontario 
shewed the priority of the French possession as well of the rivers as of the regions watered by them. Antt^ 
pp. 189, note f, 200, note *, 250, note %, 263, note * ; appendix B, hereto. 
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The Lord Chancellor.— Or Wheaton ? 

Mr. Robinson. — No, I do not think he has written upon it. 

The Lord Chancellor. — These writers merely generalize from the reason- 
ing which has been employed between particular nations and particular subjects. 

Lord ABEiiDARE.—It must be borne in mind that Charles II. was utterly 
unaware of the enormous bearing of such a proposition as yours. 

Mr. Robinson. — As all the persons were who took possession, or as all the 
powers were who took possession, of the new world at that time ; nevertheless 
the other grants were construed upon that footing. 

The Lord Chancellor. — It is quite certain that France never recognized 
any such idea, nor can I perceive that it was ever suggested on the part of the 
Hudson's Bay Company in the early stages. We first meet with it in the Selkirk, 
grant of 1814. 

Mr. Robinson. — You will find some grants by France very much upon the 
same principle, granting rivers, and the lands upon rivers, which were held to 
mean the same thing ; but at all events, I have in Sir Robert Phillimore's work, 
the last edition, first volume, page 277, and the previous edition at page 338 — 

Lord Aberdare. — Are those the pages which were substantially read yester- 
day ? 

Mr. Robinson. — I am not going to read those passages to your Lordships. 
Those passages are substanticdly the same as were read yesterday; but I was 
going to read another passage which was not read yesterday, which I think is at 
page 286, in which he speaks of the kind of possession that is requisite under 
certain circumstances. 1 am reading now from the second edition, page 286 : 

" The chief portion of the Oregon territory so valuable solely for the fur-bearing 
animals which it produces. Various establishments in different parts of this territory, 
organized a system for securing the preservation of these animals, and exercised for these 
purposes a control over the native population. This was rightly contended to be the 
only exercise of proprietary right of which these particular regions at that time were 
susceptible; and to mark that a beneficial use was made of the whole territory by the 
occupants." 

That shews that the nature of the occupation by the Hudson's Bay Company 
here was eflBcient as being the only occupation which could be taken by them.* 

The Lord Chancellor. — But do not you see that the same argument tends 
to establish every French fort as a bona fide occupation ? 

Mr. Robinson. — I have not forgotten that. 

Sir Montague Smith. — The French had hunted there a great deal. 

Lord Aberdare. — Yes, to a far greater extent than the Hudson's Bay 
people. 

Mr. Robinson. — That will not aflfect the argument about the French if ijb is a 
sound argument. 

Sir Montague Smith. — You seem to have forgotten that this charter itself 
supposes that there may be rights on the part of the French. 

Mr. Robinson. — I was coming to that afterwards. 

Sir Montague Smith. — Whether there were or were not, is a matter in dis- 
pute. 

Mr. Robinson. — The only other authority I desire to refer your Lordships 
to, is the latest work of international law, that of Mr. Hall, at page 292, where 

* But it has been shewn, and by the Company admitted, that they never, daring the French regimCy 
had any sort of oocupation of the interior. The French, throughout, were in adverse possession and in th& 
enjoyment of the trade. See ante, p. 284, note f ; pott^ p. 366, note t* Appendix B, nereto. 
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there is a note, which in my view is a valuable one, setting out the substance of 
the law. 

The Lord Chancellor. — Do you think that the authority of such works is 
greater in proportion to their recency ? 

Mr. Robinson. — No, 1 cannot say that it is ; but it is, of course, greater or 
less in proportion to the standing of the writers. 

The Lord Chancellor. — These writers repeat each other, and ate constantly 
extending the notion of international law. 

Mr. Robinson. — I am speaking of the proper construction of the Hudson's 
Bay charter. One thing is perfectly certain, that' we have here printed the opinion 
of six gentlemen of the very highest authority in the Law in England, two of 
xhem afterwards distinguished upon the bench, and another of whose standing 
and reputation I am not perfectly clear, who are unhesitatingly of opinion that 
this grant conveys to the Hudson's Bay Company all the territories up to the 
height of land. 

The Lord Chancellor. — What page are you now referring to ? 

Mr. Robinson. — T am now referring to pages 47 and 62 of the Manitoba 
Appendix. At page 47 I find : 

**Copy Queries and opinion of Mr. Justice Holroyd, Sir Samuel Eomilly, Mr. 
Omise, Mr. Scarlett and Mr. Bell. 

" Whether any objection can be made to the grant of the soil " — 

The Lord Chancellor. — Which of those names is unknown to you ? 

Mr. Robinson. — Dr. Stoddart, who is spoken of afterwards. 

The Lord Chancellor. — None of these other names ? 

Mr. Robinson. — I ought not to be ignorant, but I may say that I do not 
know what reputation Mr. Bell had. 

The Lord Chancellor. — He had a very great reputation indeed. 

Mr. Robinson. — I was not familiar with it. 

Sir Robert Collier. — Is this a case stated by the Hudson's Bay Company ? 

Mr. Robinson. — I do not know, my Lord, but I think so. 

Sir Montague Smith. — I should think so. 

Mr. Robinson. — Wow, your Lordships will see it does not depend upon any 
case at all, or any facts, if you will simply look at the first passage. 

** Whether any objection can be made to the grant of the soil contained in the charter, 
and whether the grant will include all the country the watera of which ran into Hudson's 
Bay, as ascertained by geographical observations.'' 

Now that depends upon no facts. The answer is : 

'* We are of opinion that the grant of the soil contained in the charter is good, and 
that it will include all the country the waters of which ran into Hudson's Bay, as ascer- 
tained by geographical observation." 

Now surely nothing can be clearer than that. Now, that was a second 
opinion of Mr. Cruise, because at page 39 there is an earlier one. The Ifiist opin- 
ion I read was given in 1813. At page 39 I find a similar opinion by Mr. Cruise. 

"That therefore the opinion of the geographers would be adopted, namely, that all 
the countries lyin^ upon the waters which run into Hudson's B*y are included within 
the charter." 

I think there must be a misprint there, for it says, " for therein it will be 
inefiectual." I think that must mean, " for otherwise it will be ineffectual." 
That was also a second opinion of Mr. Justice Holroyd's. 
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The Lord Chancellor. — Mr. Cruise is a great English lawyer, whose digest 
is a very useful book, but I do not know that on such a subject as this his 
authority is very great. 

Mr. Robinson. — I do not know my Lord, but I am perfectly satisfied that 
his opinion has far greater weight than my own, and that is the reason I desire 
to refer to it. That was a second opinion of Mr. Justice Holroyd's which I read, 
because, as appears at page S*, he had expressed the same opinion in the previous 
year. The first opinion is at page 34; the second opinion is the joii^t one to 
which I have already referred your Lordships. The gentleman whose name I 
was not familiar with, and whose reputation I did not know, was Dr. Stoddart. 
Your Lordships will find his opinion at the beginning of page 50, and in full at 
page 52. 

Lord Aberdare. — Yes ; he goes into it fully. 

Mr. Robinson. — Yes, my Lord. All that I wish to say about it is that if 
your Lordships will read that opinion I am quite content to adopt it as my argu- 
ment. I can add nothing to it I am perfectly certain ; nor can I state the con- 
siderations which we think should prevail in the construction of this grant more 
clearly, or as clearly, or as strongly as he has stated them there. If they do not 
convince your Lordships, I am sure I should be wasting your Lordships' time in 
trying to do so. 

The Lord Chancellor. — May I ask, with regard to these several opinions, 
what was the precise matter which the learned counsel were asked upon? 
You see some opinions are to be construed with reference to the cases upon 
which they are given ? Was it stated that there was a question of boundaries 
between Canada and the Hudson's Bay Company, or were the opinions given 
with reference to any such question ? 

Mr. Robinson. — They were given with reference to the disputes existing, 
if I remember rightly, about the North- West Company. 

The Lord Chancellor. — I supposed that, but then, you see, if the minds 
of counsel are directed solely to disputes turning upon the validity of the charter, 
and not suggesting counter claims upon another kind of a title, they might 
give the go-by to what is the question we have to consider entirely, and the 
fact that it was not brought before them is a thing to be considered. 

Lord Aberdaue. — As a fact, between the North -West Company and the 
Hudson's Bay Company — the Hudson's Bay Company might think the I^orth- 
West Company intruders ? 

The Lord Chancellor. — Supposing this was an unoccupied territory which 
the Hudson's Bay Company had the right to occupy, and possess, and make 
themselves masters of, imder their charter, and that the only question was 
between them and certain traders who denied the validity of the charter, then I 
can quite understand opinions ot this sort being given upon differences between 
such parties and upon such a question, but would they really have much bearing 
if the question were between France and England for instance, France insisting 
that she had occupied a certain territory which came within the theoretical 
limits. 

Mr. Robinson. — 1 am not presuming to say what value they have, my Lord. 

The Lord Chancellor. — No; but have they any bearing? It is not a 
question of value, but a case and opinion relating to the matters brought to the 
attention of counsel, and to the question raised by those matters, and not to 
other questions quite different. 

Mr. Robinson. — It is so my Lord ; but I am at least within the rule in 
doing this, which was what I desired to do — 
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The Lord Chancellor. — You are quite at liberty to refer to this, as shew- 
ing that upon a question submitted to them these opinions were expressed by 
lawyers, some of whom, or every one of whom, would be a great authority. 

Mr. Robinson. — Of course I cannot do more — I can only also point out that 
their opinions were not asked upon any additional extraneous facts, which might 
be true or utitrue. The charter was put before them, and they were asked to 
express their opinion upon the construetion of that charter — What land does it 
cover ? And there is their opinion. 

Sir Robert Collier. — They had not a case submitted to them ? 

Mr. Robinson. — No, my Lord. 

The Lord Chancellor. — I do not think one would be disposed to dispute 
the proposition that, so far as the Crown of England could give it, it gave to 
the Hudson's Bay Company a right, if they were able to make themselves 
masters of the country, to the territory up to the sources of the rivers ; but they 
did not make themselves masters of the whole of that country, for some other 
nation had come in in the meantime. 

Mr. Robinson. — To that I will come afterwards, but in the meantime I do 
not wish to extend my argument. I wish, if possible, to save your Lordships' 
time by simply adopting what you will find at page 52, fiind if your Lordshipa 
will be good enough to recwi that and consider it as my argument I can add 
nothing to it. The other argument I am coming to now. Now then I assume, 
because I certainly can prove it no further, that, as between the Crown and the 
Hudson's Bay Company, this charter granted to that Company the land up to 
watershed.* 

Then we come to what is the effect of any subsequent proceedings. Our 
view has always been, and your Lordships will remember that I am not pressing 
all these views strenuously upon your Lordships, we are not directly parties here, 
we represent the Dominion, and the Province is a part of the Dominion, but it is 
our duty to place before your Lordships the grounds upon which the Dominion 
came to the conclusion which they adopted, and it was impossible for us to dis- 
regard those opinions which we find there, and the view of international law 
which we find stated in what we take to be works of the best authority. 

Our view has always been, with regard to the other portion of the case, that 
the French occupation, that the French doings, the French position in that 
country, the French habitations in that country, or whatever you choase to call 
it, have no oearing whatever upon this case.f Whethei we are right or wrong 
in that, that is the view which has always been adopted by the Dominion, and 
which has been presented to them many years ago by those who were consulted. 
Now it must be remembered that both parties here claim as it were under a 
a common grantor, that is to say, the same authority which granted the charter 
to the Hudson's Bay Company, fixed the limits of the Province of Ontario. The 
charter was granted by the Crown of England, the limits were fixed by the 

* Ontario pointed to opinions of other notable legal authorities, which were quite at variance with 
those quoted by counsel ; and especially the joint opinion of Lord Brougham and associates, which is very 
clear as to the territorial grant being limited by the relation and proximity of the territories ta 
Hudson's Straits : ** Within the Straits must mean such a proximity to the Straits as would give the 
lands spoken of a sort of affinity or relation to Hudson's Straits," etc. (Ontario App. 153.) 

+ Ontario shewed that the Crown itself and the Parliament had regard in the fixing of the boundaries 
to the facts of the French possession : The Act of 1774 professedly deals with territories ceded by France to 
Great Britain by the Treaty of 1763 ; the limits of Quebec were extended by the Act to embrace " a very 
large extent of country, within which there were several colonies and settlements of the subjects of France,, 
who claimed to remain therein under the faith of the said Treaty." etc ; and the extension of Upper Oan> 
ada by the Orders in Council and Proclamation approved by the Statute of 1791, was to embrace *' all the 
country," to the westward of the inter-provincial line, commonly known as the Canada of the French. 
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legislature of England, * and we have always thought, and submit now, and 
think still that the question is not what, as between England and France, the 
Hudson's Bay Company were entitled to claim, or this charter secured to them, 
but what the Crown of England, or rather the Government of England, or Eng- 
land I may say shortly, under whom we both claim, considered to be the limits 
of the Hudson's Bay charter and recognized as being the extent of their grant.f 

Lord Aberdare. — Do you, as representing the Dominion, claim 6bs part of 
Lower Canada all that is east of this line, that is described in Lord Durham's 
commission, which ran up to the shore of Hudson's Bay ? 

Mr. Robinson. — All to the east of that line. 

Lord Aberdare. — You claim it ? 

Mr. Robinson. — I suppose that is part of Lower Canada ; but I have not 
thought of iti because it is not in question here. 

Lord Aberdare. — If so, you are claiming lands which, according to your 
contention, were conceded to the Hudson's Bay Company just as fully a^ those to 
the west of that line. 

Mr. Robinson. — Oh no, my Lord ; Lower Canada does not claim beyond the 
height of land.J The limits of Lower Canada's boundary, if I recollect right, for 
I am speaking from recollection only, are the height of land. I think it begins 
at Cape Grimington and runs along the high lands. I must look at that to be 
certain, because that would depend. 

Lord Aberdare. — Then what is the meaning of that boundary line, which 
is so frequently referred to in the Commissions, between Upper and Lower 
Canada. 

Mr. Robinson. — That is the boundary line running through Lake Abbitibbi 
northward. , 

Lord Aberdare, — Yes, to the shores of Hudson's Bay. 

* The limits of the territorial grant to the company were never directly defined by either the Crown or 
the Parliament of Great Britain ; but we have the Acts of the Crown restricting the territorial pretensions of 
the Company, as in the extension of the old Province of Qaebec through the height of land, and to the most 
north-western point of the Lake of the Woods (Commission of 1786), and the extension of the Province of 
Upper Canada also through the height of land, and to the shore of Hudson's Bay (Commissions 1838-1846) ; 
and the like extension of Lower Canada. 

t The contention of Ontario was— having regard to the paramount title of France and to the actual 
defaeto possessions of the French and the Hudson's Bay Company respectively ; to the after acquirement by 
the Grown of the rights and possessions of France as a result of wars and treaties which embraced not 
only the American, but also the Euroi>ean and universal interests of both nations ; to che loss of territorial 
rights to the Company under the treaties of Neutrality and of Ryswick ; and to the defeasance, in the 
circumstances of the case, of any rights of postliminy — that the advantages acquired by the Crown under 
the treaties of 1713 and 1763 could not enure to the benefit of the Company ; that the Company had become 
denuded of its territorial Charter title, except in so far as the Crown might choose, as a matter of grace, to 
recognize the same in whole or in part ; that the Crown united in itself every territorial interest, or rival 
interest, and was free to dispose of the same as it might be advised. (See ante^ p. 331, note ^I.) 

t The same Acts of authority that drew the easterly boundary line of Ontario to the shore of Hud- 
son's Bay, carried to the same point the westerly boundary of Lower Canada, and of course Quebec will 
rightfully claim the extension of her territory which this would give. The Commission to the Earl of 
Durham as Grovernor-in -Chief of Lower Canaaa of 30th March, 1838, runs :— ** And which said Province 
of Lower Canada is also bounded by a line drawn due north from the head ot the said lake [Temiscaming] 
until it strikes the shore of Hudson'^s Bay." The subsequent commissions are in accord with this. The 
line ol the northerly boundary of Quebec, eastward from this ]3oint on the shore, remains undefined. 
Several possible lines present themselves, each with more or less evidence in its favour ; but upon the whole, 
that which appears to present the strongest claim, and could be upheld on largely the same principles 
which guided the arbitrators in the selection of the Albany River for Ontario, is a line drawn through 
the East Main River, from its mouth to its source, thence eastward to the westerly boundary of that part 
of Labrador which is under the jurisdiction of Newfoundland, and thence southerly and easterly aloog 
that boundary on its various courses to that point of the 52nd degree of north latitude which is intersected 
bv a line drawn due north from Ance an Blanc Sablon, and thence south by the last mentioned line to 
the sea shore. The line between Quebec and the Newfoundland section of Labrador would need to be 
defined. The East Main River was proposed by the Hudson's Bay Company, as the boundary between 
them and the French, on the east side of the Bay, in 1701. 
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The Lord Chancellor. — It goes from the River Ottawa through Lake 
Temiscamingue up to the River Nottaway. 

Lord Aberdare. — They take no notice of the height of land ; they go right 
through it all, and they seem to throw into Upper Canada everything that is to 
the west of that. 

Mr. Robinson. — Where are these limits to be found ? 

The Lord Chancellor. — In Lord Durham's Commission; I do not know 
whether that is the earliest place where they are, but they are clearly to be 
found there. 

Lord Aberdare. — They are mentioned before, but they are mentioned with 
the words ** boundary line of Hudson's Bay," and then it was argued that that 
meant the boundary of the territory claimed by the Hudson's Bay Company. 
But then you have in a subsequent Commission the words, " to the shore of Hud- 
son's Bay." 

Mr. Robinson. — If your Lordships will permit me to say so, that is the 
branch of my argument founded on the Commissions ; and I was going to take 
it afterwards. I'hat is entirely a separate matter. 

Lord Aberdare. — But I wanted to know as a matter of fact ; and surely 
the Dominion must know whether it claims as a part of Lower Canada all this 
territory which apparently is marked off as belonging to Lower Canada. 

Mr Robinson.— I cannot say what the claim of the Dominion would be as 
regards Lower Canada, because I have not addressed myself to that, not thinking 
that it was in question. I cannot speak authoritatively as to that. I should have 
to go back to the Quebec Act. We have always regarded that Act as defining 
the boundaries whatever they may be. 

Sir Montague Smith. — ^That is common ground, and if so, the question ia, 
whether the Province of Quebec does not indisputably go up to the north, 
independent of the watershed ? 

Mr. Robinson. — I think I understand his Lordship's question. As I under- 
stand his Lordship, he is referring to its being carried up by a commission. 

Lord Aberdare. — No; the commission explains more clearly, in indisputable 
language, that which before was described in language more open to doubt. 

Mr. Robinson. — What was previously described in another commission. 

Lord Aberdare.— I do not want you to anticipate your argument. 

Mr. Robinson. — I will pass on. 
' Sir Montague Smith. — You were jast saying that what the French did had 
no bearing on this case. 

Mr. Robinson. — Yes. That has been always in our view a most important 
question. We are both here, claiming under England, your Lordships must 
remember ; and we say that the rights which might exist internationally as 
between France and England cannot affect this question which is one as between 
the Province of Ontario and the Hudson's Bay Company, both claiming under 
England.* Now, there is no question that the Crown of England assumed to 
grant to us — 

The Lord Chancellor. — Is there a copy here of Lord Durham's commission 
in full. 

Mr. Robinson. — There is a copy. 

The Lord Chancellor. — This seems to be only extracts from it. 

Mr. Robinson. — They probably would not give the whole commission. 

The Lord Chancellor. — I should like to see it. It is the commission of 
the 30th of March, 1838. 

* Ontuio shewed that this was, in the circumstances, a wholly fallacious contention. (See anU^ p. 368, 
note +.) 
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Mr. Robinson. — I will proceed with the commissions, if your Lordship thinks 
it the best order. 

The Lord CHANCELLOR.---It is not merely the commission to Lord Durham ; 
but the same description is repeated in the commission of the same year to Sir 
John Colborne, as Governor of Upper Canada. The same thing is repeated in the 
commission to Sir John Colborne, of December, 1838, as Governor of Lower 
Canada, and the commission of 1839. 

Mr. Robinson. — Yes. 

The Lord Chancellor. — In truth in those two years, 1838 and 1839, there 
was no less than live commissions, all containing that description. There were 
the commission to Lord Durham for the whole of Canada, apparently both Upper 
and Lower, a commission to Sir John Colborne, also for Upper and Lower Canada^ 
and another during the same period ; and in ea.ch commission the description is 
the same. 

Mr. Robinson. — There is no question as to the meaning of the terms of the 
commissions. The question as to their effect I propose to discuss. 

The Lord Chancellor. — Reputation is of great importance, and what 
reputation can be higher than that which is expressed in these commissions.* 

Mr. Robinson. — Of course I am very ready and very desirous to go to that 
part of the argument, if your Lordships prefer it, but I am trying to point out 
what we think a very important branch of the case — the effect of the French 
possession and the French acts within the country. 

Sir Montague Smith. — You say that has always been regarded by the 
Dominion as being irrelevant. 

Mr. Robinson. — Yes. 

Sir Montague Smith. — What is your argument then upon that ? 

Mr. Robinson. — My argument I was about to address to your Lordships upon 
that. We say that the question being solely as between Ontario and the Hudson's 
Bay Company, the question of what was granted to the Hudson's Bay Company 
must be what the Crown of England treated as the Hudson's Bay territory ; that 
when Canada is directed by the Act of Parliament to go to the southern boundary 
of the territory granted, in order to ascertain that, we must ascertain (all French 
claims being removed by the cession of 1763) how and in what light the Crown 
of England regarded their grant. Anything that the French obtained after the 
grant by the Cro»vn of England to the Hudson's Bay Company— any thing the 
French obtained by possession, or whatever it may be, was practically obtained 
as an act of war. It was obtained as an act of trespass, or a hostile act against 
the British Government.-f- 



* The passing of such a commission is a very formal Act of State indeed. Taking as an instance, that 
of 27th December, 1774, to Sir Gay Carleton, as Captain-General and Governor in Chief of the enlarired 

the Lords 
' Order in 

, ^_, w- ^3 consider 

the draft, and refer it to the Attorney and Solicitor-General for their opinion,.whether its provisions corres- 

Sjnd with those of the Quebec Act, and are proper in point of law ; (4) the opinion of the Attorney and Solicitor- 
eneral ; (5) report of the same Lords ; (6) Imperial Order in Council, 19th December, 1774, the King being 
S resent : ** His Majesty ... is pleased, with the advice of His Privy Council, to approve of the ssdd 
raft of a commission (which is hereunto annexed) and to order, as it is hereby orderea, that the Right 
Honourable the £arl of Dartmouth, one of His Majesty's Principal Secretaries of State, do cause a warrant 
to be prepared for His Majesty's Royal Signature, tor passing a commission conformable to the said draft 
under the Great Seal of Great Britain ;" (7) the affixing of the Great SeaJ ; (8) the Royal Signature, 
(Joint App. 874-6.) 

The passing of the Royal Instructions was attended by very much the same formalities, except that the 
Great Seal was not affixed. They were always approved by the Sovereign in Council. (lb. 877-9.) 

t Ontario shewed, on the evidence, the priority of the French possession ; the continuous, peaceable 
occupation by France of the whole interior, up to the Ces&ion ; the ousting of the Company, as usurpers and 
trespassers, from the isolated places they had for a short space occupied on the shores of the Bay ; the 
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The Lord Chancellor. — You do not pretend it was occupied in any other 
sense than that there were forts at the mouth of the rivers and upon Hudson's 
Bay? 

Mr. Robinson. — Yes, there is that unquestionably. 

Sir Montague Smith. — In what respect did your occupation differ from that 
of the French ? 

Lord Aberdare. — In being less complete. 

Mr. Robinson. — No, we discovered the bay and the rivers,* and we settled 
upon the coast.-f- I am either right or wrong in saying that gave us the right 
according to the rules at that time prevailing. 

Sir Montague Smith. — That is discovery ; but as far as occupation went ? 

Lord Aberdare. — Did you occupy them within reasonable time ? 

Mr. Robinson. — We think we did. Considering the nature of the territory, 
and the purpose for which it could be occupied, we think we occupied vrithin a 
reasonable time^: and we say the French came in there simply as trespassers,§ 
endeavouring to take from us what the Crown of England had asserted a right 
to,|| what she had established her right to by discovery* and what she had granted 
her subjects. IT Then we say whatever rignts could be founded upon the occu- 
pation by the French at all events vanished when the French ceded the whole 
country, in 1763, to England,** and afterwards, when England subsequently to 
that recognized the rights of the Hudson's Bay Company imder the charter 
granted by the Crown,ff the Crown never for a moment adopted the rights 
acquired by the French as entitling the Crown to any portion of this land.JJ 

Lord Aberdare. — Then comes the question, why on earth did they appear 
to take all east of this line. 

Mr. Robinson. — That I will come to. 

Lord Aberdare. — That at once breaks enormously upon your argument 

The Lord Chancellor. — The Commissions were Acts of State, and of great 
authority and importance, beginning contemporaneously almost with the Con- 

oonfirmatioQ of these places to France by the Treaties of Neutrality and of Utrecht ; the consequent loss 
to the Company, irrevocably, of these places under any past titles, whether by charter, occupation or other- 
wise howsoever ; and the after-acquisition of these places by the Grown, in its own right, and to its own 
uses, under the Treaties of Utrecht and of Paris. 

* The so-called discovery by the English from the sea was merely incidental to the search for a North - 
West Passage, and was followed by no sort of possession or attempt at possession, and there was a com- 
plete abandonment even of the voyages. Tne French discovery of this region was overland, followed 
by an actual and ever continuous possession of the lands and of the trade, and supplemented by occasional 
voyages by sea. {Ante^ pp. 200, note *, 258, note * ; appendix B, hereto.) 

t Their settlement was of a few isolated spots only on the shore, and but temporary, the French 
quickly ousting them as trespassers on the territory of Canada. 

tThe evidence is quite contradictory of this position. The Company never occupied any part 
of the interior (except Henley, and that not until 1740) nor even sent any of their servants there before 
1774 ; and they frankly so admit (ante, p. 284, note f), nor before the Treaty of Utrecht could they be said to 
have had any settled possession even of the shore of the bay, (anU, p. 253, note*.) The French possession 
on the other hand was actual and continuous down to the very close of their regime, (Appendix B, hereto.) 

§ That is exactly what Ontario contended was the position of the company ; as regarded the French, it 
had no application, {anU^ p. 253, note * ; appendix B, hereto). 

II This assertion was by the charter of 1670 ; but even the charter reserved the rights of France. Then 
the French had asserted their right nearly half a century earlier, by including these regions in their 
charter of 1627 to the Hundred Associates, {ante, p. 200, note * ; appendix B, hereto.) 

IF The grant was by the charter, as to which see note !|, supra, 

** Ontario denied this. See ante, p. 363, note f. 

ft There never was recognition of any defined territorial b'mits. And in fact the Crown assigned to the 
Provinces immense regions which had been claimed by the Company as comprehended in the charter. 
Ibid, 

Xt And yet it dealt with this land without regard to any supposed rights of the Company. 
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quest of Quebec, and coming down to the years 1838 and 1839, and probably the 
case depends upon them more than upon anything else.* 

Mr. Robinson. — Then my Lord, I will f^o to them, and say what I wish to 
say, to try and establish the argument which I was advancing, because that 
argument is one which, whether right or wrong, has been the one always adopted 
by the Dominion. 

Sir Robert Collier, — You have something to add to your present argument 
before you go to that. You may as well finish that perhaps. 

Mr. Robinson. — It is just as your Lordships desire. I am only anxious to 
place myself in the hands of the Court', and conduct my argument as far as I am 
able as they desire. If I am to conclude that argument, we say that the question 
is — what did England regard as the territory she had granted to the Hudson's 
Bay Company ? Because, beyond all doubt, by the Act of Parliament we were 
entitled to go to the limit of that territory. 

Now the claims which the Hudson's Bay Company made have a double 
aspect in this case. They b^ar in so far as they were known to, and sanctioned 
by, or adopted by the Crown, upon the construction placed by the Crown upon 
their own charter, just as an executive act of the same nature in the commissions 
would be an act shewing the construction placed by the Crown upon their grant. 
They also bear upon that expression in the Rupert's Land Act " the territory held 
or claimed." I am not again going into that in detail (my learned friend has 
done that) as to what it was they did claim ; but I want to point out to your 
Lordships one or two points which seem to me at all events to be worthy of 
a special notice. After the Treaty of Utrecht, by which the Hudson's Bay territory 
substantially was ceded to England by France (the treaty having been concluded 
in April, 1713), in May, 1713, the company demand delivery of possession to their 
nominees. Your Lordship will find, at page 576, what I take to be the plainest 
recognition by the Crpwn of the rights of the Hudson's Bay Company. As I un- 
derstand it, the Treaty of Utrecht at all events ceded all that territory to Eng- 
land.1 Now at page 576, Lord Dartmouth writes to the Lords of Trade, Her 
Majesty having been asked (on the previous page) by the Hudson's Bay Company 
that she would be graciously pleased to direct the said Act of cession might be 
transmitted to the petitioners as also Her Majesty's commission, to certain gentle- 
men named to take possession. In answer to that Lord Dartmouth says : 

" I am to Hcqaaint yon that the places and countries therein named belonging of right 
to British subjects, Her Majesty did not think fit to receive any Act of cession from the 
French King, and has therefore insisted only upon an Order from that court for deliver- 
ing possession to such persons m should be authorized by Her Majesty to take it ; by this 
means the title of the Company is acknowledged and they will come into the immediate en 
joyment of their property without further trouble." 

Now that, we say, is the strongest conceivable acknowledgment and affirm- 
ance, and assertion of the title of the Hudson's Bay Company by the Crown : 
" We have nothing to do with this territory. France has been obliged to yield it 
to us, but we decline to take a delivery of it to ourselves. We simply require 
that the French Crown shall deliver it to the Hudson's Bay Company, whose 
territory it is.""|" Now in pursuance of that, possession was given.J 

* See as to this, ante, p. 365, note *. 

t It was clftimed by France, and on this proceeding by Ontario, that the cession was restricted to certain 
of the posts on the shore, with a very limited tract dependent upon each. See antCf pp. 279-80, where their 
Lordships have already dealt with the point. 

t The actual facts were dififerent from this. France knew nothing of the company in the transaction. 
By the treaty, the *' restoration " was to be " to the Kingdom and Qaeen of Great Britain " and the actual 
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Sir Robert Collier. — The delivery was of the Bay and Straits of Hudson^ 
and the buildings thereon erected. 

Mr. Robinson. — Yes, there is no question what they claimed. Now we shall 
see what construction the Crown put upon the extent of the ckims of the Hudson's 
Bay Company. Will your Lordships refer to pages 511 a;nd 512. You will 
remember that commissioners were appointed after the Treaty of Utrecht, with 
the view of settling these territories, but whether they ever did settle them or 
not is a disputed question, but upon which the weight of evidence, I think, is 
against their having settled them. At page 511, your Lordship will find the 
document.* 

Sir Robert Collier. — We have had this document. 

Mr. Robinson, — Y^s, that document has been referred to. Your Lordship 
will find that this was a memoir on the limits of Hudson's Bay, sent by the 
English commissaries appointed by England, through Lord Stair, Amba^ssador in 
Paris, to the Mar^chal d' Estrees, one of the French commissaries. We there have 
the demand made by the Crown on behalf of the Hudson's Bay Company. What can 

fossibly be stronger than the demand made there as including the watershed ?'!* 
n the first place " the commissaries named by His Britannic Majesty demand that 
the said limits may be defined " to ** commence from the north cape of Davis' Bay.*^ 

The Lord Chancellor. — That is the 49th parallel ? 

Mr. Robinson. — Mo, not what I am on at this moment. 

The Lord Chancellor. — That is farther to the north-east ? 

Mr. Robinson. — Yes. 

The Lord Chancellor. — All that we have to deal with as to this, is surely 
the 49th parallel. 

Mr. Robinson. — Yes ; but your Lordship will see when I point out the rest 
how completely their demand includes the height of land. Their demand was : 

'* That no French vessel, boat, or ship whatsoever, shall be allowed to pass to the north 
or the west side of the north cape of Davis' Bay, towards or into the Strait or Bay of Hud- 
son, under any pretext whatsoever ; and furthermore that . . . the 49th parallel [shall bo 
their limit.] . . . The said commissaries further demand that the subjects of His Most 
Christian Majesty shall not build forts, or found settlements, upon any of the rivers which 
empty into Hudson's Bay, under any pretext whatsoever."! 

delivery was to be **to the British subjects having commission from the Queen of Great Britain to 
demand and receive the same." The Queen's demand upon the French Court was '* for an order . . . 
for delivering po8Be.»ion to such persons as should be authorized by Her Majesty;" and the French 
King's command to M. J^r^mie is ** to deliver up to the bearer of the Queen of Great Britain's order," etc 
(Joint App. 604, 675-6.) And the agents appointed to receive possession bore the Queen's commission 
accordingly. {Ih. 575, 578.) 

Then as between the British Grown and the company, the contention of Ontario was that the company 
at this time had no territorial interest other than such as the crown might of its pure grace choose to con- 
cede to it {ante p. 363, note t); that such concession as the crown appeared disposed to make on the present 
occasion was, subsequently, in the actual practice — whether because of the intention having been originally to 
make it merely provisional, or because and as a consequence of the company's utter failure to occupy the 
interior country, or, in fact, anything beyond the few posts on the shores of the Bay — in large part ignored, 
or, at all events, greatly restricted, and extensive regions claimed to be within the charter limits dealt 
with and assigned to other purposes, without regard to any supposed rights of the company. 

* Boundaries claimed by the British Commissaries, printed antCf p. 169. 

t This was unauthorized by the Crown. See the next following note. 

X In ma^ng this demand as to the rivers, the English commisnaries exceeded their instructions, which 
contain no reference to it ; as they did also in demanding that the line should commence in lat. 66^*, or the 
north cape of Davis' Bay, the instructions requiring lat. 58^° or Grimington's Island. (Joint App. 508 ;. 
ante, p. 159.) That this was done by design, and without authority, appears also by the letter of Commissary 
Bladen : *' At our next meeting ... we design to give in the claim of the Hudson's Bay Company in 
writing, with some few additions pretty material for their service." (Joint App. 510.) Later, Commissary 
Pulteney writes : " That the French have not been willing to entertain us now and then with a conference 
. . . cannot I should think be accounted for, but by supposing they knew we came prepared to reject all * 
their demands, and to make very considerable ones for ourselves." (Joint App. 512.) The Company, ia 
their memorial of 1750, still a Ihered to the parallel of 58^''. 
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The Lord Chancellor. — We must reconcile that with the demand of the 
49th parallel as the boundary line. 

Mr. Robinson. — Yes. 

The Lord Chancellor. — As the boundary of their territorial dominion, they 
proposed the 49th parallel, and beyond that they wanted to restrict French trade 
even in French territory. 

Mr. Robinson. — They did. 

The Lord Chancellor — That may or may not have been a reasonable de- 
mand; or one they were likely to persevere in, but how does it affect the boundary ? 

Mr. Robinson. — In this way, we submit. It shews the boundaries the Crown 
thought had been granted to the Hudson's Bay Company by their grant, because 
it was a claim made by the Crown for the benefit of the Hudson's Bay Company 
upon France. 

The Lord Chancellor. — It demands something outside this boundary. The 
49th parallel i3 evidently one which would not coincide with that. 

Mr. Robinson. — Our belief is that the 49th parallel and the height of land^ 
were named indifferently. Practically they come to much the same thing.* They 
give and take. 

The Lord Chancellor. — They knew that the 49th parallel, if it were 
adopted as a boundary, would not extend to the subject of their further demand, 
because it seems from the further demand, if they had already got a boundary 
beyond which neither French nor any person employed by them should pass, it 
would be quite unnecessary to put in the further demand which followed. 

Mr. Robinson. — Our construction has been that there would not be an in- 
consistency in any such demand, nor an intention to have it inconsistent, but that 
it is consistent because they regarded the 49th parallel and the height of land as 
practically the same.* 

The Lord Chancellor. — There seems to be no foundation for such an idea 
either in fact or in nature ; but supposing there had been, then everything they 
could possibly desire would be granted by establishing that as the boundary, but 
knowing it is not so, or may not be so, they make a further demand. 

Mr. Robinson. — Then I should be content to say they demanded the 49th 
parallel, because whether we take the 49th parallel, or the height of land, we 
certainly have more than the Award gives us. 

The Lord Chancellor. — It strikes me this document is very much indeed 
against the notion that at that time they had any idea of the height of land as 
their territorial boundary, because having proposed a boundary of their territorial 
rights, they then go on to desire to restrict French trade even to the south of that 
boundary, if these rivers happened to go up so far. 

Mr. Robinson. — The view we submit, on the other hand, is, that their subse- 
quent demand is merely an illustration of their first demand. In other wordji 
they say, we demand the 49th parallel, and to shew you what we mean we add 
this further demand. All that I desire to shew is, that if that demand is taken 
all together, it is utterly impossible to frame a demand more comprehensible and 
more clearly including everything watered by those rivers, because, first, they say 
we demand that no ship of yours shall come inside the straits, in other words no 
ship of yours shall approach the mouth of any of those rivers. In the next place, 
we demand that no subject of yours shall settle upon any part of those rivers. 
How can you make or frame a stronger demand, including the riversf and all the 
country watered by them. 

*The height of land and the line of 49^, were very far from being practically the same. See ante, p. 
333, note **. 

fAs already shewn {aJvU, p. 368, note tt) this demand of the rivers was not authorized by the Grown. 
24 (B.) 369 
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It seems to me that language would fail to include more clearly a demand to 
all the countries watered by the rivers. Now, it is to be vremembered, that was a 
demand made by the Crown, authoritatively, upon France. It was an executive 
act, at least of the same character, I apprehend, as commissions and so on, and has 
the same weight in the construction of the Crown grant as commissions may have 
in relation to other matters.* In 1714, the company at all events acknowledge 
the delivery of the property, and they repeat the limits, and say they demand 
that the French shall not come north of them by land or water. 

Sir Robert Collier. — When do they acknowledge the delivery ? 

Mr. KoBiNSON. — It was in 1714. 

The Lord Chancellor. — What is the page you are referring to ? 

Mr. Robinson. — Pages 576 and 577. 

Sir Robert Collier. — This is what they acknowledge : 

" The company do, with the utmost gratitude, return your Majesty their most humble 
and hearty thanks for the great oare your Majesty has taken for them by the Treaty of 
Utrecht, whereby the French are obliged to restore the whole Bay of Hudson and the 
Straits." 

That is all. 

The Lord President. — You see what they mean by that if you look at the 
note at the top of the page 575. They mean what was meant by the original 
words of the charter. They say so themselves. There is a note by the Hudson's 
Bay Company. 

Mr. Robinson.— 

*' The company are, by their charter, constituted Lords Proprietors of all those lands, 
territories, seas, straits, bays, rivers, lakes and sounds within the entrance of the straits," 

and so on. 

The Lord Chancellor. — At the top of page 575 it says : 

<* These limits being first settled and adjusted, the company are willing to refer their 



Then they make a note. 

The Lord President. — I mean that shews what they mean by the shorter 
expression, " Bay and Straits of Hudson." It is their own explanation of it. 

Sir Robert Collier.— 

" All those lands, territories, seas, streights, bays, rivers, lakes, and sounds within 
the entrance of the streights," 

is all they say. 

The Lord President. — It is an old expression, which they are taking from 
the original charter. 

The Loud Chancellor. — In one place, there is a reference to the commis- 
sioners with a view to the settlement of the limits. In another place there is an 
acknowledgment of the delivery. No person can suppose they mean everything 
they claimed had been de facto delivered.^ 

Mr. Robinson. — At all events that was in 1713 and 1714 ; and what I have 
subsequently referred to, in 1719, is the demand of the Crown, thereby, as we say, 

*lt was not authorized by the crown. See ante, p. 368, note **. 

fThere was nothing de facto delivered except the isolated posts on the actoal shores of the Bay. And 
yet the company expressed themselves as fully satisfied on tnat score. The French retained the interior 
posts and country until the cession of Canada. 
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putting the construction upon their own charter. The crown plainly demand you 
shall not enter the Straits ; you shall make no settlement on the rivers. That 
demand they make on behalf of the company. 

The only other point to which your Lordship's attention has been called is 
this. It is said the company at one time were concent with a lesser boundary. 
That was in 1701. It is to be found at pages 563 and 564.* It is after the 
Treaty of Ryswick, and it is impossible to frame a claim more clearly without 
prejudice. The company there, while they said they, would take bounds much 
more limited, expressly asserted Iheir undoubted right to all Hudson's Bay. 

Sir Robert Collier. — 

" The limits which the Hudson's Bay Company conceive to be necessary as boun- 
claries." 

Mr. Robinson. — Yes, and at page 564 they say, if this is not accepted, they 
adhere to their undoubted right to the whole Bay and Straits. It was not 
-accepted, and that ends that. So, from the beginning to the end, the company 
had always claimed up to parallel 49, whether it was or was not identical with 
the height of land. If they do not get 49, the award must be wrong. The Crown 
had adopted that claim and asserted it for them as against France.i* 

Then we pass on to the negotiations which led to the Rupert's Land Act. 
That Act again, whether rightly or wrongly, we have always conceived practically 
to put an end to the whole question. That Act admits, or authorizes the admis- 
sion, into the Confederation ; and for the purposes of that Act, in other words, 
for the purpose of this admission into the Union, it defines it as being all the land 
And territory which the Hudson's Bay Company hold or claim. If your Lord- 
ships will look at page 164, when those negotiations first began, or near the initi- 
ation of them (for I do not desire to go through them minutely again) your Lord- 
ships will find that the Secretary of State for the Colonies wrote to the Governor- 
<Jeneral of Canada, saying : 

" You are aware that the Hudson's Bay Company claim under the Charter of 
1670.*' 

Sir Robert Collier. — That is in 1856. 

Mr. Robinson. — ^Yes, that is about the beginning of the negotiations which 
ultimately ended in the Rupert s Land Act, and in the admission. I am comipg 
to that now. That is in connection with the Hudson's Bay claims. 

*' You are aware that the Hudson's Bay Company claim under the Charter of 1670, 
and the various Acts of Parliament which they consider to have subsequently recognized 
its rights of proprietorship, exclusive trade, taxation, and government, over all the regions 
under British dominion watered by streams flowing into Hudson's Bay." 

So that there was a distinct statement by the Government of England to the 
■Governor-General that that was the claim of the Hudson's Bay Company.^ Ne- 

* Printed ante, p. 206, note t 

t For Ontario's position in re^rd to this contention, see ante, pp. 190, note f, 235. note * 331, note t ; 
in addition to which Ontario pointed out, that if the Crown, as claimed, put forward that claim solely in 
th^ interest of the company (which Ontario did not admit) the Grown subsequently receded from that view 
of their obligation, and disposed of large tracts of territory to the northward of the 49th parallel, without 
r^ard whatsoever to any supposed rights therein of this company. 

t The paragraph quoted of Mr. Labouchere's despatch is completed thus : ** The extent and ground of 
this claim are defined in the * Statement of Rights,' printei in the annexed parliamentary paper, and in 
the aooompansring map." That was the claim formulated in the Statement of Rights referred to, and 
which was prepared by the Company in 1850, for the information of Parliament, as was also the map which 
accompanied and formed part of it. The map shews the territorial claim to be, as stated by Mr. Labouchere, 
to *' all the regions under British dominion watered by streams flowing into Hudson's Bay." In the State- 
ment of Rights, the Company put forward th-i astounding proposition, that *' under this grant [i.e., the 
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gotiations followed upon that, and I do not desire to refer to those negotiations 
at length and in detail, because they have been referred to more or less. At all 
events Canada answered that, practically asserting that the Hudson's Bay Com- 
pany had no territorial rights at all.* They sent home Chief Justice Draperat that 
time, to insist upon that view.f There was an enquiry by a Committee of the 
House of Commons in England (which is before your Lordships), who took evidence. 
The result of all that was, that the British Government declined altogether to 
question the Hudson's Bay Company's charter.^ They said to Canada : We think 
ourselves precluded, having submitted the matter to the Law OflScers, by every 
principle of equity, from questioning the charter.§ Do you wish to do so for 
yourselves ? We will afford you every facility if you like to question it Canada 
said : No, we will not take the responsibility of questioning the charter.|| Then 
the Hudson's Bay Company, at one time (in 1858), were rather desired, by the then 
Colonial Secretary, to submit the validity of their charter as a question for the 
Courts. They distinctly refused to do so. They said their charter had been. 

Charter] the Company have always claimed and exereiaed dominion as absolute proprietors of the soU' 
understood to be embraced by the terms of the grant, and which are more particularly defined in the- 
accompanying map ; and they have also claimed arid enjoyed the exclusive ri^ht of trading in^ those 
territories." That they had exercised such dominion, or enjoyed the exclusive trade of the inland 
regions, or indetid i^nywhere away from the shores of the bay, is so notoriously at variance with the* 
actual facts, that one cannot imagine how such a mis-statement came to find place in so formal 
a document. Until Lord Selkirk^ abortive undertaking, there was no attempt even to exercise 
such dominion, and until the issue of the license of 1821, to this Company and the North- Wes^ 
Company of Montreal, there was no enjoyment of exclusive trade, and then only jointly with the Canadian 
Company. Except at Henley, the Hudson's Bay Company never left the shore, or set foot in any of the 
inland parts, during the period of the French rule, nor in fact till towards the close of the last century, 
when they commenced their establishments in the North- West pursuant to a right common to all British 
subjects. 

♦ The reference is to the Order in Council of 17th January, 1867 (Sess. Paps. Can. 1857, No. 17 ; Joint 
Ap^., 156) wherein is urged " the importance of ascertaining the limits of Canada in the direction of the 
territory over which the Hudson's Bay Company claims jurisdiction. The general feeling here is strongly 
that the western boundary of Canada extends to the Pacific Oo^an.*' Bat tnere is nothing said in regard 
to the northern boundary. 

t His instructions were, on the contrary, quite general. They are under Order in Council of 16th Feb- 
ruary, 1857 : '* As it is impossible to anticipate the nature of the evidence that may be taken, or the con- 
clusion that may be arrived at by the Committee, or the course wbich Parliament or Her Majesty's Govern- 
ment may think proper to adopt on the report of the Committee, it is not in His Excellency's power to 
convey to you at present any instructions of a precise or definite character. ... As soon as any par- 
liamentary committee on the subject of the Hudson's Bay Company or territory is constituted, you wiU 
take steps for offering to afford all information in your power relating to the interests or claims of CanMla. 
Tou will consider it as a part of your duty to watca over those interests, by correcting any erroneous im- 
pressions, and by bringing forward any claims, of aleg[al or equitable kind, which this Province may posaess^ 
on account of its territorial position, or its past history." (Joint App. 165-7; Sess. Paps. Can., 1857, 
No. 17.) 

t As to the question of the validity of the charter, in 1858 and 1859 the Imperial Government, through. 
Sir E. B. Lytton, urged the Company to be consenting parties to proceedings for testing it, notifying them 

'•'''■• through Earl 

Company's title 
I pronounced, that 
they should be submitted for judicial, or quasi-judicfal, decision. (See' ante, p. 833, note §.) 

§ That is, the Law Officers, in 1857, so advise as to the question of the validity, but, on the other hand» 
they ** cannot but feel that the important question of the boundaries of the Hudson's Bay Company might 
with great utility, as between the Company and Canada, be made the subject of a quasi-judicial enquiry," 
etc. (See ante, p. 333, note §.) 

II This hardly represents the true position. Canada emphatically questioned the validity of the charter, 
but considered that it properly devolved rather upon the Imperial Govemmenl than upon Canada to insti- 
tute the necessary proceedings. The joint address of the Canadian Parliament to Her Majesty, of 13th 
August, 1858. represents '* that the approaching^ termination of the license of Trade . . presents a 
favourable opportunity for obtaining a final decision on the validity of the charter," and **that Canada 
. . has a ri^ht to request from Your Majesty's Imperial Government a decision of this question," etc 
And in the joint address of the same Parliament, of 29th April, 1859, the opinion is expressed '* that 
Canada ou^ht not to be called upon to liti|?ate the question of the validity of the charter claimed by the 
Company, inasmuch as such portion of territory as the charter coders is not part of Canada, and is, if the 
charter be invalid, subject to Imperial, and not Provincial, control," etc. (Joint App., 226, 240 ; and see, 
also, 225. ) Had the matter not been, as it ultimately was, settled, on the initiative of the Imperial Govern- 
ment, on the bftsis of a compromise, it cannot be doubted that Canada would herself have taken the neces- 
sary steps, under protest. 
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recognized by numerous Acts of Parliament, and they would submit no question 
which implied any doubt as to its validity. Canada would not question it her- 
45elf.* Then it was suggested to Canada : Do you not wish to take part, or had 
you not better take part, in negotiations with the Hudson's Bay Company for the 
cession of its territory. Canada declined. She said the Imperial Government 
granted the charter, and had better negotiate with the Company to whom they 
granted it, and our arrangements can be made subsequently. They then sent four 
delegates from Canada to assist in those negotiations, though not directly, but to 
be there as a board representing Canada as I understand it. Then Orders in 
Council were passed, and so on.-f- There was an address to Her Majesty from the 
Dominion Parliament. There were arguments strongly urged by the Dominion 
Parliament that tha cession should be made without any reference to the Hudson's 
Bay Company. England refused to consent to anything of that sort and insisted 
upon protecting the rights of the Company.^ Your Lordship will find, at page 
273, in 1868, the Colonial Secretary writes to the Governor-General, refusing to 
transf er,§ and saying : 

" I purpose to introduce a Bill into the Imperial Parliament with the view of auth- 
oriziDg any arrangement which may be effected on the basis thus indicated ; of defining 
the territory over which it extends," 

* See ante, p. 872, note ||. 

t Messrs. Macdonald, Gartier, Brown and Gait, who formed the ministerial delegation of that year to 
England, reported to the G-overnor-G^neral, 12th Jul^, 1865, the result of their conferences with the Imperial 
Ministers on this head : *' We arrived at the conclusion that the quickest solution of the question would be 
the best for Canada. We accordingly proposed to the Imperial Ministers that the whole British territory 
«ast of the Rocky Mountains, and north of the American and Canadian lines, should be made over to Canada, 
fiubject to such rights as the Hudson's Bay Company might be able to entablish ; and that the comptensa- 
tion to that Company (if any were found to be due) should be met by a loan guaranteed by Great Britain. 
The Imperial Government consented to this. . . . The results of our communications with the Com- 
mittee of Her Majesty's Government were placed by Mr. Cardwell in the form of a despatch to Your 
Excellency." (Joint App. 257 ; Journals, Leg. Ass., Can.« 1865, p. 54). Mr. Cardwell's despatch, dated 
the 17th June, 1865, agrees with this statement. {Ibid.) The negotiations for confedeiation then inter- 
vened, and the position of Canada in regard to the Hudson's Bay Company is elaborately set out in an 
Order in Council of 22nd .June, 1866, in which it is stated that ** Caiuula would, ere this, have opened 
negotiations with the Hudson's Bajr Company for the extinction of their claims, had it not been for the 

f respect of her speedv absorption into the proposed Union of the British North American Colonies, 
t would obviously have been improper for the Canadian Government to commence negotiations 
which they could not hope to complete, or to enter into engagements, the fulfilment of which 
must fall on the whole Confederated Provinces." (Joint At)p. 259; Sess. Papers, Can., 1867-8, 
No. 19.) Then the British North America Act, 1867, provides (sec. 146) for the admission of 
Rupert's Land and the North-western Territory, or either of them, into the Union, on such terms and condi- 
tions, etc. ; and thereafter, in ^ far as Canada was concerned, the matter was in the hands of the learubd 
•counsel's own clients, the Dominion Government. 

t The Parliament of Canada, in their address to Her Majesty^ of December, 1867, asked for the transfer 
of Rupert's Land and the North-western Territory to the Dominion, and undertook **That in the event of 
'ITour Majesty's Grovemment agreeing to transfer to Canada the jurisdiction and control over the said region, 
the Government and Parliament of Canada will be ready to provide that the lesral rights of any Corporation, 
Company, or individual withm the same shall be respected, and placed undei the protection of courts of 
-competent jurisdiction." (Joint App. 266; Journals, Coms. Can., 1867-8, pp. 56-7.) It cannot therefore 
be truly said that it was proposed to ignore the Hudson's Bay Company's rights, or refuse them protection. 

§ What he really says is : '* Her Majesty's Government will be willing to recommend a compliance with 
the prayer of the Address, so soon as they phall be empowered to do so with a just regard to the rights and 
interests of Her Majesty's subjects interested in those territories. They are advised, however, that the 
requisite powers of government and legislation cannot, consistently with the existing charter of the Hud- 
son's Bay Company, be transferred to Canada without an Act of Parliament. Before such an Act can be 
obtained it is necessary to consider the position of the Hudson's Bay Company. ... I have called 
upon the Company to state the terms on which they would be prepared to surrender to the Crown what- 
ever rights they have, . . . with the intimation that no present payment in money will be made to them, 
but that in the transference of their rights to Canada, they might have a reservation made to them of defined 
portions of land [etc. J ... I purpose to introduce a Bill into the Imperial Parliament with the view of 
authorizing any arrangement which may be effected on the basis thus indicated ; of defining the territory 
over which it extends ; and authorizing the subsequent transfer to the Canadian Government of the righte 
and powers to be acquired by the Crown, in respect to government and property, in accordance with the 
prayer of the Address." (Journals, Coms. Can., 1867-8, p. 367.) 
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and so on. So that the intention of the government here to pass a Bill defining 
this territory was also then expressed. Then the next thing we find is, that in 
1868, Messrs. Cartier and McDougall, two of the then Ministers of the Crown in 
Canada, were sent to England. That was after the passing of the Rupert s Land 
Act. Your Lordship will find, at page 275, that before going to England they 
specially called the attention of the Government " to the terms of the recent Act 
of the Imperial Parliament to * enable Her Majesty to accept a surrender, upon 
terms, of the lands, privileges, and rights * of the Hudson's Bay Company, which 
declares that Rupert's Land, for the purposes of that Act, * shall include the whole 
of the lands and territories held or claimed to be held' by the Company.'" And 
they recommend that they be authorized to arrange for the admission of the 
North-West Territory into union with Canada, either with or without Rupert's 
Land, and the Committee of the Privy Council of Canada report upon that, and 
it is approved by the Governor-General. Then the Rupert s Land Act is passed, 
which is to be found at page 445. Now what we say with regard to that Act is 
that it practically puts an end to the whole of this controversy, and that it was 
intended to put an end to it. The way in which it was arranged was this : Her 
Majesty accepted from the Company a transfer of their whole property, and, for 
the purpose of the transfer, the property was defined, and it was surrendered to 
the Crown as all the lands the Hudson's Bay Company had claimed. 

The LoRT) Chancellor. — Held or claimed. 

Mr. Robinson. — Yes, " held or claimed to be held by the said Governor and 
Company." Then the Imperial Parliament, or rather the Crown of England, hav- 
ing the property in themselves, granted that property to the Dominion. The 
Dominion acquired that property from the Crown ; the Dominion paid for that 
property the sum of £300,000, the money coming from the joint purse of the con- 
federated Provinces. 

The Lord Chancellor. — Supposing any part belonged to Canada. Nothing 
was paid to Canada, I suppose — was it ? 

Mr. Robinson. — No, it was not ; but for the purposes of getting that Act, and 
for the purposes of getting the territory, it w€is vested in the Crown ; it was 
acquired from the Crown by Canada, not by Ontario. 

The Lord Chancellor. — But is your proposition, that if under those words 
a considerable slice of Upper Canada was taken, that that was taken without 
any consideration by the Imperial Government from Upper Canada ? 

Mr. Robinson. — Yes, that is so ; it is ackno wedged by Canada, for that pur- 
pose, to be part of Rupert's Land. 

Sir Montague Smith. — How does Canada's claim affect Ontario ? 

Mr. Robinson. — Simply because Canada now derives her title to that pro- 
perty from the Imperial Government. Let us just test it. 

Sir Barnes Peacock. — It was to be surrendered to the Crown on condition 
that the Crown was to put it back again into Canada. That was the Act of 
Parliament. 

Mr. Robinson. — Yes. 

Sir Barnes Peacock. — It was not to be the Crown's property. 

Mr. Robinson. — No. 

Sir Barnes Peacock. — But it was conveyed to the Crown on condition that 
the Crown would within a certain time reconvey it. 

Mr. Robinson. — Yes, after a time. 

The Lord Chancellor. — It is an extraordinary thing to say. that the Im- 
perial Government took, without consideration, from Canada, or Ontario, part of 
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its territory, and included it in Rupert's Land, to be by some future Act made a 
distinct property. Of course, if such a thing was part of the Imperial Act, it will 
receive its proper construction, but it seems to be an extraordinary thing. Ot 
course, that assumes that it was part of Upper Canada. If it was part of Upper 
Canada, and it was intended to pass under the Act, then it clearly falls within 
the words. 

Mr. Robinson. — Are not the words plain ? Is not the property which 
Canada thereby receives, the property which the Hudson's Bay Company hold or 
claim to hold ? Is it not quite clear what property they did claim to hold ? If 
so, just look at what the effect of a contrary construction would be. Is it possible 
to hold, that after the united Provinces have paid a sum of £300,000 for this 
property, which, as I say, comes from a joint rate levied on all the provinces, — 
comes from their joint purse^ — 

The Lord Chancellor. — Property taken from Upper Canada without 
notice. 

• Mr. Robinson. — Not without notice. 

The Lord Chancellor. — And a rate levied upon them to pay for what 
belonged, not to them but to somebody else. But there is not the slightest trace 
that I can see in the controversy, that anything was to be taken from Upper 
Canada. 

Mr. Robinson. — All I desire is, to present to your Lordships what we con- 
ceive to be the meaning, and see what the practical result is. Supposing after 
this money was paid for this territory, derived from the source I have already 
indicated, somebody were to come in and say, " Why, three-fourths of this 
property belonged to us before." 

The Lord Chancellor. — But they are not so claiming. 

Mr. Robinson. — ^They are now claiming. 

The Lord Chancellor. — That claim is set aside as manifestly unfounded,, 
and you are not called upon to answer it. 

Mr. Robinson. — But they are now claiming that part of the property which 
the Hudson's Bay Company claim as having belonged to them before this trans- 
fer. That is what I mean. 

The Lord Chancellor. — There is nothing in these words to shew it. 

Mr. Robinson. — Apart from the controversy, Upper Canada did claim a 
great deal of this property as beingtheirs before the transfer. 

Lord Aberdare. — ^Who is the Honourable Joseph Cauchon ? 

Mr. Robinson. — He was the Commissioner of the whole Province. 

Lord Aberdarb. — Of the whole Province of Canada ? 

Mr. Robinson. — Yes. He was Commissioner of Crown Lands of the Pro- 
vince of Canada, in 1857. 

Lord Aberdare. — In 1857, when he was Commissioner, what did he 
represent ? 

Mr. Robinson. — He represented Upper and Lower Canada. 

Lord Aberdare. — When you turn to page 169, you will see what the claims 
of Canada are. I do not see Upper Canada. 

Mr. Robinson. — There is no doubt what their claims were. They made the 
strongest claims, and asserted that the Hudson's Bay Company had no territorial 
right at all. 

Lord Aberdare. — No. Look at page 169. You will see that the Hudson's 
Bay Company were allowed to establish themselves on the Canadian territory. 

Mr. Robinson. — Yes. They assert the French view. 
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Lord Aberdare. — Look at page 169, at about line 12.* The Commissioner 
says, that the Company " have had every facility they could possibly enjoy in 
their own territories, if such exist ;" — of that there is no doubt — " whether on 
the coasts of Labrador, Lakes Huron, Superior, or Winnipeg, whether on the 
Saguenay," — which I suppose is wholly Canadian, — **the St. Maurice," — 
which I suppose also is wholly Canadian, — "the Ottawa, the Eed River, 
the Assiniboine, or the Saskatchewan." You will see that they couple together 
the rivers which are undoubtedly and indisputably Canadian, with those which 
the Hudson's Bay Company claim, as having been permitted to establish posts 
there : 

" Wherever they have operated within the boundaries of Canada they have had 
precisely the same scope as within their own territories on the shores of Hudson's Bay." 

Mr. Robinson. — Yes, and you will see that the wording of that passage 
clearly corroborates what I said, that they emphatically denied all rights of 
territory to the Hudson's Bay Company. 

Lord Aberdare. — Yes. They say — you have had our territory, and you have 
carried on your operations on our territory, and you have had the same facility 
and precisely the same scope on our territories as you have had within your own 
territories on the shores of Hudson's Bay. 

Mr. Robinson. — Yes. They said — we simply allowed you to trade in our 
territories just as you would within your own. 

Lord Aberdare. — Yes. 

The Lord President. — In page 170 you will see he says this : 

" In the first place then, with respect to the territory affected by the Charter of the 
Hudson's Bay Company, it may be admitted that it would not only be difficult, but abso- 
lutely impossible, to define it. It is therefore fortunate that its limited extent renders the 
question of little importance, further than that it becomes necessary to consider and 
rebut the very large pretensions of the Company." 

The Lord Chancellor. — However, any extravagant view taken by the 
representative of Canada could not diminish the right that they had. But to 
say that the use of the word " claim " is to take away part of Upper Canada, 
and annex it to Rupert's Land, is a proposition which is really beyond all argument. 

Sir Barnes Peacock. — This is an Act really which authorizes the Hudson's 
Bay Company's surrender of all that they claim. It is not because it authorized 
the Hudson's Bay Company's surrender that it would be binding upon any other 

* Extract from the Memorandum op the Hon. Joseph Cauchon, Commissioner op Grown 

Lands, Canada, 1867:— 

*• The second point to be token into consideration, and which is of a more important nature, is that 
which affects the operations of the Company within the boundaries of Canada, and on this head, it muat 
be admitted that they have had every facility they could possibly enjoy in their own territories, if such 
«xi8t ; whether on the coasts of Labrador, Lakes Huron, Superior, or Winnipeg ; whether on the Sacjue- 
nay, the St. Maurice, the Ottawa, the Red River, the Assiniboine, or the Saskatchewan— wherever they 
have operated within the boundaries of Canada, they have had precisely the same scope as within their own 
territories on the shores of Hudson's Bay ; not indeed but what if opposition had sprung up, the same 
facilities must necessarily have been afforded to any rival traders, had they not been effectually protected 
from such rivalry by their unlimited means, their extensive ramifications and complete organization, with 
which no rival traders were able to compete, unless indeed to a very limited extent in the immediate 
vicinity of the settlements. . 

" There are indeed parts 'of the Province so remote from established settlements, and having so little 
direct intercourse with them, that in former years it might have been to some extent a tox upon the 
country to have established tribunals sufficient to enforce the laws over reg^ions inhabited only, with one 
exception, by the servants of the Company and the Indians, though it may now be reasonably questioned 
whether corresponding benefits would not have accrued from such a course, while it must be admitted that 
the Company have at all events reaped a profit, taking together the costs they have beea put to, from the 
want of legal tribunals and the monopoly of the trade wnich the non-organization of such tribunals has 
practically been the means of enabling them to enjoy. 

" The exception referred to, where a considerable settlement exists, besideji the employees of the 
Company and the Indians, is the Red River Country." (iiess. Papers, Can., 1857, rJo. 17.) 
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persons, Ontario, or any other Colony, not to claim that which belonged to them. 
It was to bind the Hudson's Bay Company, saying, " When you receive this 
£300,000, and have made a surrender you will have no claim to Rupert's Land. 
Then section 4 enacts : 

** Upon the acceptance by Her Majesty of such surrender, all rights of government, 
and proprietary rights, and all other privileges, liberties, franchises, powers and 
authorities whatsoever, granted, or purported to be granted, by the said letters patent, to 
the said Governor and Company, within Rupert's Land, and which shall have been so 
surrendered, shall be absolutely extinguished/* 

It does not say that it shall extinguish the rights of any other Colonies — of 
Upper Canada, or Ontario. 

The Lord Chancellor. — The question is whether this territory did belong 
to Canada. If it did belong to Canada, then no doubt it was no part of 
Rupert's Land. 

Mr. Robinson. — Substantially, Canada treated for this territory on the foot- 
ing that it did not belong to them, and the Confederation paid for it on that 
footing.* Now let me refer your Lordship to section 5 of the Rupert s Land Act. 
What can be the meaning of that ? And remember this is an Imperial Act, 
over-riding everything : 

'< It shall be competent to Her Majesty, by any such order or orders in council as 
aforesaid, on address from the Houses of the Parliament of Canada, to declare that 
Rupert's Land shall, from a date to be therein mentioned, be admitted into and become 
part of the Dominion of Canada." 

The Lord Chancellor. — That shews that it was not so before. 
Mr. Robinson. — Yes. 

The Lord Chancellor. — That is a strong argument against supposing that 
anything that was so before is included in the designation of *' Rupert's Land." 
Mr. Robinson. — 

'* And thereupon it shall be lawful for the Parliament of Canada, from the date 
aforesaid, to make, ordain and establish, within the land and territory so admitted as 
aforesaid, all such laws, institutions, and ordinances, and to constitute such courts and 
officers, as may be necessary for the peace, order and good government of Her Majesty's 
subjects and others therein ; provided that until otherwise enacted by the said Parliament 
of Canada, all the powers, authorities and jurisdiction of the several courts of justice now 
established in Rupert's Land, and of the several officers thereof, and of all magistrates 
and justices now acting within the said limits, shall continue in full force and effect 
therein." 

Now, remember that that was authorizing the Dominion to make laws " for the 
peace, order and good government " of that country ; in other words, that the 
government of that country was placed under the Dominion. 

Sir Montague Smith. — Then that leaves the boundaries of that country just 
the same. 

Mr. Robinson. — If it belonged to Ontario. 

* There was do definition of the boundaries, nor, for the purposes of the surrender, was there any 
necessity for such definition, for the reason that the transfer to Canada by the Imperial Crown was to 
comprehend all the parts of British North America outside the limits of the established Provinces, and 
what wa9 not embraced in the surrender under the designation of Rupert's Land, was embraced in it under 
the designation of the North* Western Territories, and Canada thus became possessed of the undivided 
whole. And, as pointed out elsewhere, Ontario's contention in regard to the words of the Rupert's Land 
Act - ** held or claimed to be held "—upon which the argument of counsel is based, was that the clause 
should be construed as if H read : '* For the purposes of this Act, the term * Rupert s Land' shall include 
the whole of the lauds and territories rightfully held, or rightfully claimed to be held, by the said Governor 
4uid Company. 
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Sir Montague Smith. — That is the question ; then, it is not part of Rupert's^ 
Land. Whatever was part of Ontario was already in that Province.* Then 
Rupert's Land was made part of the Dominion. The boundary between Rupert s 
Land and Ontario is what we are trying to get at. They cannot claim to hold 
what belonged to somebody else, unless they make out their title. 

Mr. Robinson. — I say that the result may be this, that after all the negotia- 
tions, after the acquirement of this territory, described as it is described by that 
description, including that which Ontario now claims, Ontario may come and say 
•* Part of that property which was purchased by the united funds belongs to me.** 

The Lord Chancellor. — No; they would not say it was part of that 
property. 

Sir Montague Smith. — You assume complex propositions which they deny. 

Mr. Robinson. — I submit that I am able to prove, and that I have proved,, 
that they claim it as part of their property. Of course, if I have not proved it, 
my argument fails. 

Sir Montague Smith. — Supposing that any part was formerly a part of 
Canada, do you mean to say that it ceased to be Canada and became part of 
Rupert 8 Land ? 

Mr. Robinson. — I say any part which the Company claimed to hold at the 
time Canada came into the condfederation ceased to be a part of Canada there- 
from.f 

The Lord Chancellor. — If it does not apply to the whole, why does it 
apply to part ? 

Mr. Robinson. — I pass now to the question of the commissious, which your 
Lordships directed my attention to some time ago. 

Lord Aberdare. — From 1791 onwards ? 

Mr. Robinson.— Oh, from before that — from 1774. Now, in the first place,, 
they say that the Quebec Act defines the bounds. 

The Lord Chancellor. — Supposing these commissions shew what was 
understood by the Crown of England to be within these boundaries, and what 
was acted upon as being within these bouudaries, does it not require that we 
should take the tWo things together ? 

Mr. Robinson. — Yes ; but I say, whatever is the meaning of the Quebec Act,, 
that defines the boundaries. I say wherever the commissions are inconsistent 
with the Quebec Act they cannot claim to change it, or afiect it in any way in its 
operation.^ I say, wherever the commissions are uniform, it may well be that 
they in some way throw some light upon the Act and explain it ; but the only 
benefit that we derive from them, in our view, is that they do explain the Act. 

* And if already in that Province, then already also in the Dominion, and not therefore a part of 
Rupert's Land. 

t This extraordinary proDosition, that a part of the undoubted territory of the Province of Canada 
ceased to be Canada, simply because the Hudson's Bay Company *' claimed to hold " it as part of Rupert's 
Land— as they did by their ** Statement of Rights " and map of 1850--amply justifies Ontario's construction 
and reading of the Rupert's Land Act :-- '* lands and territories rightfully neld, or righifuUy claimed to be 
held," by the Company. 

X Ontaiio dissented from this proposition in so far as the question of boundary was concerned, and 
maintained that — leaving aside the case of a restriction or narrowing of boundaries fixed by statute, which, 
moreover, did not arise here— it was quite within the competency of the Crown-^f the Soverign in Council, 
by Order, by Commission, by Proclamation— to enlarge the boundaries of a Province; and that, therefore, 
even if the Province of Quebec was limited, on the west, to the due north line, by the Act of 1774, ita 
limits were extended to the Mississippi by the commissions of 1774 and 1777, and to the meridian of the 
true source of the Mississippi bjr the commission of 1786. In the same wa^ Ontario claimed that if, north 
of the sources of the Mississippi, the Province of Quebec — and the Province of Upper Canada— did not 
already extend, westward and northward, to the limits of the French occupation, they were so extended by 
the Orders in Council and Proclamation of 1791. 
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The commissions themselves are inconsistent with one another.* They are con- 
sistent with one view and inconsistent with another view. In the first place, the 
commission of 1774'f requires no more explanation, because it has been given fully 
already. The commission goes northward along the eastern bank of the 
Mississippi, and I have said all I have to say about that. Our contention is that 
the commission is clear and that the Act is inconsistent with it.:[: That is my 
argument about that. Now the next is the commission of 1786.§ That was tbfe 
commission to Sir Guy Carleton. 

The Lord President. — The boundary laid down in this commission is entirely 
independent of the north line and the junction of the two rivers. 

Lord Aberdare. — Remember, this is after the separation. 

The Lord President. — Yes ; it has nothing to do with the due north line. 

Mr. Robinson. — No. Of course it had to start from a different point, 
because all the southern territory had been conceded. Then the first distinction 
between the commission of 1786 and the commission of 3774 is this. The first 
commission differed from the Act, going to the Mississippi and then going along 
its eastern bank.:!: The next commission goes back to the wording of the Act 
curiously — it goes to the Mississippi and then goes northward without saying 
going northward " along the eastern bank of the " Mississippi. It is a curious 
thing. We may say, on our side, that that shews that the framers of the com- 
mission did not intend to depart from the wording of the Act in their first com- 
mission.ll 

The Lord Chancellor. — As a matter of fact, the whole course of the 
Mississippi had been ceded to the United States. It was evident that that was 
not understood at the time. 

Mr. Robinson. — Downwards,ir my Lord. 

The Lord Chancellor. — But that was so in point of fact ? 

Mr. Robinson. — Yes, that was so in point of fact — downwards.ir The com- 
mission of 1786 goes back to the wording of the Act, so far as the Mississippi is 
concerned — it says, if I recollect rightly, that the boundary goes " on a due west 
course to the River Mississippi, and northward t.i the southern boundary of the " 
Hudson's Bay Company's territory.'* 

Sir Robert Collier. — " To the Lake of the Woods, thence through the said 
lake to the most north-western point thereof." 

The Lord President. — (Whatever it is, it carries the limits of " our Province 
of Quebec " as far as the Lake of the Woods, and further westward. 

* Counsel did not specify the particulars ; but a comparison of the texts shews that, the contention 
is not borne out by the actnial facts. See ante, p. 238, note §. 

t Printed ante, p. 40. 

"i The argument of Ontario was, that the Act was in itiielf clear, and did not require the aid of the com- 
mission to carry its boundaries up the Mississippi to its source ; and .that they were therefore in harmony. 

§ Printed, ante, p. 44. Another commission, that of 1777, to Governor Haldimand, intervened. The 
boundary description was in the exact terms of tnat of the commission of 1774 (Joint App. 384). 

II Ontario pointed to this commission as conclusively establishing its interpretation of the word *' north- 
ward " in the Quebec Act, for by it the westerly boundary of the Province is described as abutting upon 
the north-western point of the Lake of the Woods. This, of course, pre-supposes that the original boundary 
must have been drawn from the junction with the Ohio along the banks of the Mississippi to, at all events, 
this point of latitude. This being so, the argument goes further, and claims, as a legitimate infer- 
ence, not only that the term ** northward " is to be taken to mean northward along the bank of the 
river, but that in this commission it also serves to interpret the meaning of the same term in the Act itself. 

^ In point of fact, the cession to the United States by the treaty of 1783, was limited *' by a line to be 
drawn along the middle of the said Kiver Mississippi," not through its whole course to its mouth in the 
Grulf of Mexico, but only '* until it shall intersect the northernmost part of the thirty first degree of north 
latitude." This line of latitude was the then northern limit of Florida, not yet come into possession of the 
United Stotes. 

** See supra, note il. 
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Lord Aberdare. — We' have been told that the supposition was that the 
Mississippi ^vas west of the Lake of the Woods, but would not this seem to extend 
the boundary from the Lake of the Woods to the point where the Mississippi goes. 

Mr. Robinson. — Nothing could be plainer. 

The Lord Chancellor. — Then it turns out that that was an error — ^you can- 
not find any western point in that way — and that tho arbitrators were therefore 
right in stopping at the extreme point as a correct description. 

Lord Aberdare. — "Yes ; at the same time it shews that in the minds of those 
who were putting the construction, that there was something west of the Lake 
of the Woods. 

The Lord Chancellor. — Yes. 

Sir Robert Collier. — After indicating the due west course to the Missis- 
sippi, it then goes on " northward to the southern boundary of the territory 
granted to " the Hudson's Bay Company. 

The Lord Chancellor. — I should read it as if expressed thus : " thence 
through the said lake to the most north-western point thereof, and if the river 
Mississippi runs to the west thereof, then oi> a due west course to the said river, 
and northward, by the said River Mississippi, to the southern boundary of the 
territory granted to " the Hudson's Bay Company. 

Sir Robert Collier. — It assumes the Mississippi to be northward of the 
southern boundary of the Hudson's Bay Company's territory,* 

Mr. Robinson. — Both the commission and the treaty were founded upon a 
geographical mistake. 

The Lord Chancellor. — It is so, no doubt. 

Mr. Robinson. — We all know that if you were to go due west from the 
angle of the Lake of the Woods you would not touch it ; therefore we point to a 
commission which is plainly founded on an error. It they had recognized the 
height of land then, they never would hare drawn this commission in these terms. 
Nobody in the world can question that. Then, what weight is to be attar»hed to 
a commission which i*? founded on an error ? f What we say under the cir- 
cumstances is, thfitt that commission cannot affect the Act ; that is what we say. 

The Lord President. — Ifc is quite accurate as to the southern boundary, from 
Lake Superior to Long Lake and the Lake of the W oods. 

Mr. Robinson. — You cannot get at that without interfering with the rights 
of the Hudson's Bay Company. If their rights are what I have said, if the 
Hudson's Bay Company are entitled to the height. of land J (I do not want to go 
back to that) — the Crown could not take it from them by a commission.§ 

* But that would bring the boundary of such territories to the southward of the height of land ; and 
even the company never claimed that. 

t Counsel might as well ask. What weight is to be attached to a treaty which 19 founded on an error ? 
For, in this respect, this commission of 17S6, which was the first commission issued after the treaty of 178S, 
simply follows the description of the intematioual boundary laid down in that tr^ty. That error in the 
treaty arose, it is known, from 'its framers having for their guidance Mitchell's map of 1755, which indicated 
that the Mississippi had its sources in about lat. 50° and long. 105*^. [Ante^ p. 107 ; Notes on Maps, Ontario 
App. 114). As the treaty description was held good, and remained undisturbed, as far westward as the most 
northwestern point of the Lake of the Woods, so the description in the commission remained good up to 
the same point. 

X Ontario opposed this theory of the height of land as- unsupported by any tittle of evidence, and it had 
already— when put foiwardby the counsel for Manitoba at an earlier stage of the argument— been 
emphatically disposed of by their Lordships as untenable. 

§ Ontario pointed to the commissions as very solemn acts of state, guarded by extraordinary formalities, 
(see bome particulars thereof, ante^ p. 365, note *) and to this particular commission as evidencing that in the 
mind of tne Grown the company were not justly entitled to so extensive a territory. And as ^o counsel's 
contention, that 'Hhe Crown could not take it from them by a commission," Ontario claimed that the sup- 
posed case had not arisen, an the Company's charter rights had not extended to the territory in ques- 
tion, but that, if they had, it would have been competent for the Crown, in the circumstances of the case, 
to take away by commission what had been granted, or purported to be granted, by charter. 
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The Lord Chancellor.. — We have strong evidence that the Crown did not 
regard the territory of Rupert's Land as including this district, and that it was 
not acted upon as including this district. 

Mr. Robinson. — They did nob know where the height of land was, anymore 
than they knew where the source of the Mississippi was. 

Sir Montague Smith.— If they meant the height of land, why did they not 
say so ? Because it was capable of being clearly ascertained. 

Lord Aberdare — Your contention I suppose would be, that they supposed 
the Lake of the Woods went in a southerly direction. 

Mr. Robinson. — Yes. There was a mistake altogether as to where the line 
of the water was. I am not going back to that. 

The Lord Chancellor,— This commission is, as nearly as possible, one 
hundred years old. 

Mr. Robinson. — I cannot strengthen my argument by a repetition, and as 
long as my argument is understood, I will not say anything more. 

The Lord Chancellor — The argument on the evidence you have put for- 
ward about that, seems to me to be wholly beside the question. 

Mr. Robinson. — Of course the commission in question was issued on the 
theory that the source of the Mississippi was in a diiFerent place altogether. There 
can be no mistake about that. 

Sir Robert Collier. — Yes. 

Mr. Robinson. — And if the conistruction of the Hudson's Bay Company's 
charter is to give to them the height of land* you cannot take it from them by 
commission.-f- That is what I say upon that, the subject being the most impor- 
tant branch, or one of the most important branches at all events, of the discussion 
of this subject in the view taken by the Dominion. I think it has been always 
said to be an established proposition of law, that it is impossible to question the 
assertion that no commission can interfere with an Act of Parliament which, by 
itself, is clear.J 

Then we come to the end of 1791. A great deal has been said about that, 
and there again is an instance of the inconsistency of these commissions, and the 
danger of founding any argument upon them, because they vary from each other.§ 

Lord Aberdare. — You come to another class of questions. 

Mr. Robinson. — The Act of 1791 is what is generally termed " the Consti- 
tutional Act." 

Sir Montague Smith. — Page 393, is it not. ? 

Mr. Robinson. — Yes, biit I ought, before speaking to those, remind your 
Lordships that there is a commission put in to Mr. Johnson, I think in respect 
of the territory of Illinois, which was referred to by ray friends as strengthening 
their construction of the Quebec Act. That is to be found at page 383.|| In the. 
first place there is a singular circumstance connected with that, and that is, that 
they are all commissions to Lieutenant-Governors. The one to Mr. Johnson 
your Lordships have already had. That has been referred to by my friends as 
strengthening their construction of the Quebec Act, and their view that Illinois 
was included.! 

* See ante, p. 380, note t. 
t See ante, p. 380, note §. 

X This is not a question of an Act of Parliameot, but of the charter of Charles II.; and see ante uk ■ 
878, note J, 380, note §. ' ^^' 

§ The inconsistency has not been shewn. Ontario shewed that there was, in fact, none ; that any 
apparent variation was explainable, and had been explained. ^ 



1 Printed anU^ p. 134. 
^ See antCj p. 366, note *. 
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Sir Robert Collier. — That goes against the due north line. 
Mr. Robinson. — Yes. What I want to point out to your Lordships as a 
curious circumstance is that if you look at page 385,* there is an item : 

" To Philip De Rocheblave, Esq., for hia salary as commandant of the Illinois from 
the 13vh January, 1784, to the 13th January, 1785, pursuant to Lieutenant-Governor 
Hamilton's warrant, dated 2nd March, 1785— £200. 

Against that is put : 

**To this article I cannot assent, as it is unprecedented, and as it introduces a new 
appointment upon the civil estahlishment of the province, and the more especially as His 
Excellency Governor Haldimand declined issuing warrants for the six months ending 
Ist of November, 1784, for the salaries of Lieutenant-Governors Abbot and Johnson, 
though commissioned by the King, as St. Vincent and the Illinois were without the limits 
assigned to the province by the definitive treaty, and not occupied by the King's troops 
or 8ubjects.""f- 

I point to that remark to say that I myself am not able clearly to understand it. 

Lord Aberdare. — St. Vincent is within that line. 

Mr. Robinson.—- St. Vincent is within the Illinois.^ 

Mr. Mow AT. — The explanation is, that it ceased to be British territory under 
the treaty. 

Mr. Robinson. — No ; he says it was " without the limits assigned to the 
province by the definitive treaty." The definitive treaty has generally been spoken 
of as the Treaty of Paris of 1763. That is what has been called the definitive 
treaty. 

The Lord Chancellor. — No ; it is made perfectly intelligble there. 

Lord Aberdare. — It means the last treaty there. 

Mr. Robinson. — If it means the last treaty there, of course that makes it 
clear ; but the one that has been so spoken of throughout this book is the treaty 
of 1763. I can shew your Lordships that in many places. 

The Lord Chancellor. — It agrees with the fact. It is without the limits 
defined for the province. 

Mr. Robinson.— By the treaty of 1783 ? 

* Minutes of tbe Couocil of State for the Province of Quebec, 23rd May, 1785. On Monday, the 23rd 
May, 1785, at the council chamber in the Bishop's Palace : 

Present : The Hon. Henry Hamilton, Esq., Lieutenant-Governor and Commander-in-Chief, Hugh 
Finlay, Thomas Dunn, Edward Harrison, John Collins, Adam Mabane, Greorge Powual, J. 6. C. JDeLei^, 
Henry Caldwell, Francis Baby, and iSamuel Holland, Esc^rs. 

Mr. Finlay, chairman of the Committee on the Public Accounts of the Province, presented a farther 
Report, which was read tosrether with the former Report. 

Mr. Mabane read, and delivered to be entered on the minutes, the following paper, viz : 

*' 1 observe in the Acting Receiver-Oenerars account current, an article of tne 3rd Marcn, 1785, viz.: 

** • To Philip De Rocheblave, Esq., tor his salary aa commandant of the Illinois from the 13th of 
** 'January, 1784, to the 13th January, 1785, pursuant to Lieutenant-Governor Hamilton's warrant, 
"•dated 2nd March, 1785 .* £200.' 

** To this article I cannot assent, as it is unprecedented, and as it introduces a new appointment upon 
the civil establishment of the province, and the more especially as His Excellency G<>yemor Haldimand 
declined issuing warrants for the six months ending Ist of November, 1784, for the salaries of Lieutenant- 
Governors Abbot and Johnson, though commissioned b^ the King, as St. Vincent and the Illinois were 
without the limits assigned to the province by the definitive Treaty, and not occupied by the King's troops 
or subjects. *'A. Mabane." 

[Lieutenant-Governor Hamilton transmits the minutes with a statement of the facts to Lord Sidney, 
Secretary of State, by despatch of 9th June, 1785. In this he shews that Sir Guy Carleton and, after him. 
General Haldimand, had allowed these payments, and that they had been continued by himself and had 
always passed the Treasury. (Joint App. 385. Public Record Office, Colonial Oiiice Records, America and 
West Indies, Canada, 1785, No. 519.)] 

t This is the protest of one only of the Councillors— Adam Mabane. 

t This place, otherwise called Saint Vincenne or Post Vinoenne, was on the Wabache. on its left bank, 
and therefore not within the limits of the Illinois. ^ It was a separate Lieutenancy, and tne commission to 
Edward Abbott as first Lieutenant-d^ovemor is printed in the Joint App. 382. See ante, p. 356, note *. 
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Lord Aberdare. — It could not be said that it is within the treaty of 1783. 

Mr. Robinson. — If it was the treaty of 1783, it is intelligble, but it is not 
what is called the "definitive treaty."* Althouo;h there is a commission to 
Governor Johnson, and this was in uie Illinois, therq seems to be no commission 
for this territory up to the northward. One would expect to find commissions 
for the Government of that territory as well as for that of Illinois. That shews 
that it is not taken as being within the country. f Now I pass to the Act of 1791, 
which your Lordships will find at page 393. 

Sir Robert Collier. — That divides the two provinces. 

Mr. Robinson. — Yes, that divides the two provinces.^ Now it has betn said 
that that Act extends the limits under any circumstances. In the first place you 
will find that the Act does not profess in any way whatever to extend or to 
diminish the Province of Quebec. It simply says that 

" His Majesty has been pleased to signify ... his Royal intention to divide his 
Province of Quebec, into two separate provinces." 

Now that would authorize no Order in Council which did more than divide the 
Province of Quebec, if there were any such Order in Council. 

Lord Aberdare. — I suppose there is always some ambiguity in what the 
meaning of the Province of Quebec is, because the Province of Quebec, as first 
-constituted, was very far from covering the whole of the territory ceded by the 
French, and when you say the Province of Quebec here, in the Act of Parliament, 
it means the whole of the territory ceded by France. 

Mr. Robinson. — I should think it meant the Province of Quebec as formed 
by the Quebec Act. 

The Lord Chancellor. — It does not deal with the south-western boundary, 
but with the north-eastern boundary, and it is material to observe the language 
of this, which perhaps might have been equivocal if the other commissions had 
not given construction to it. 

Mr. Robinson. — Yes, my Lord. Now, a great deal has been said about the 
•effect of that Act. It has been said that the Act, in connection with the Order 
in Council issued upon it, did extend the Province of Quebec, whatever it^might 
have been before 1774. All we have to say is that the Statute itself does not 
more than divide the Province of Quebec.^ It recites the Province of Quebec, as 
formed by the Act of 1774. 

The Lord Chancellor. — Is there any inconsistency between the two, if the 
boundary between the Hudson's Bay territory and the French territory was 
stated ? Supposing, for instance, that the French territory is regarded as running 
up, in accordance with the line of the Award, to Hudson's Bay, is there any 
inconsistency in 'any part of the language of the Quebec Act and this language ? 

* But it ts so called. As a matter of fact, the Treaty of Paris and the Treaty of Versailles are each 
known by this appellation, and so appear in the Joint Appendix : '* The definitive Treaty of Friendship 
and Peace . . . concluded at Paris the 10th of February, 1763," and "Definitive Treaty of Peace and 
Friendship . . . signed at Paris, the 3rd of September, 1783." (See anU, pp. 36 and 43). 

t The commission for the Illinois waR to the Lieutenant-Governor ** of the post and its dependencies.' 
These dependencies probably embraced the posts of the Upper Mississippi, formerly tributary to La 
Baye, or to Michillimackinac Then there wa^ a commission to the Lieutenant-Governor of Missilimakinac, 
which place probably had jurisdiction over all the northern settlements : '* Michilimaokinac is the place of 
deposit and point of departure between the upper countries and the lower. Here the outfits are prepared for 
the countries of Lake Michigan and the Mississippi, Lake Superior and the North -West, and nere the 
returns in furs are collected and embarked for Montreal." (Alexander Henry's Travels, 1760-1776, quoted 
in Ont. App. 49.) 

X The limits of the two Provinces of Upper and Lower Canada were set, in 1791, not by the Act in 
'question, but by the King in Council. 
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Mr. Robinson. — If we regard the French territory as running up to the line 
of Hudson's Bay, and the French rights as thereby overriding the rights of the 
Hudson's Bay Company, there may not be.* 

The Lord Chancellor. — Therefore it depends on the fact. The suggestion 
of inconsistency involves a hypothesis of fact, viz., that the Hudson's Bay boundary 
did not coincide with the award line, or at all events that it did not carry the 
French territory in Canada to the shore of Hudson's Bay. But that is a thing to be 
proved. It is not proved by the language of the Quebec Act 

Mr. Robertson. — I do not wish to go back, but your Lordship will see — 

Sir Montague Smith. — I think you are trying to meet an argument which 
you suppose was used on the other side, viz., that this Act extended the boundary. 

Mr. Robinson. — Yes, that is what I mean. 

Sir Montague Smith. — I do not know that that was argued. 

Mr. MowAT. — Not the Act itself. 

Mr. Robinson. — I certainly recollect that argument often having been used, 
and I thought it was used at the bar. 

Sir Robert Collier. — You are fighting a shadow, I do not think it was 
argued here. 

Mr. Robinson. — I know it certainly has been contended. 

Sir Montague Smith. — It has not been contended at the bar. 

Mr. Robinson. — I certainly have heard the contention very often."f- 

Sir Montague Smith. — It was not contended here J You say although it 
ha? been contended that this Act extended the boundary, it was merely an Act 
for the division of the whole Province of Quebec into two. 

The Lord Chancellor. — It was rather put forward as evidence of what the 
boundary of Quebec was. The words are, " From the head of the said lake"^ 
(that is Lake Temiscaming) " by a line drawn due north," (which is certainly the 
line we have here ; the blue on the one side and the red on the other) " until it 
strikes the boundary line of Hudson's Bay." Well, of course we may say that the 
meaniug of that is one thing or the other, but at all events it gives you the 
boundary between the two provinces up to that point. Well, that point is, the 
shore of the bay, or it is the boundary line, wherever that might have been, of 
the Hudson's Bay territory. You of course say the latter, and that that did not 
coincide with the shore of the bay. 

Mr. Robinson. — Yes, my Lord. 

The Lord Chancellor — There is no doubt somethiag to be said upon your 
side ; for instance there is the privia facie force of the words " boundary line" as 
distinguished from the " coast" or " shore." Now. I should like you to address 
yourself to the question whether you find a similar description to that in the 
commission of 1838* in any place connected with this dividing Act, upon which 
those commissions must have depended. 

Lord Aberdake. — I have looked through the Quebec Act, and the com- 
missions founded upon the Quebec Act, and J find there that the Hudson's Bay 
Company, whenever they are mentioned, are described as " The Merchants 
Adventurers of England trading to Hudson's Bay," and the first mention of 
" boundary line" is when you come to 179L 

^Ontario claimed that the Imperial Crown held in itself, at this time, every rival territorial interest, 
French and Eo^Iish, and was competent to deal with the regions referred to without regard to any sup- 
posed rights or claims of the Company. See ante p. 190, note t. 

tSee ante, pp. 378, note t, 380, note §. 

Xhotd Durham's commission, which described Upper Canada as extending to *' the shore of Hudson's 
Bay." 
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Mr. Robinson. — Yes, that is in the cooimissions.* 

Lord Aberdare. — On one occcbsion, and on one occasion only, so far as I can 
see, the boundary is described as the boundary of the territory granted to the 
Company trading to Hudson's Bay,i- but that was not the description finally 
adopted on the Act. It was " the boundary line of Hudson's Bay." 

The Lord Chancellor. — It is very remarkable, by the way. and ought not 
to be overlooked, that before this Act was passed, there was a paper+ ordered by 
the House of Commons to be printed, on the 2lst April, 1791, which proposed to 
make the line a line " running due north, to the boundary of the territory granted 
to the Merchants Adventurers of England trading to Hudson's Bay." 

Lord Aberdare. — That is what I have quoted just now.f The commission 
is not so precise. It simply states " the boundary line of Hudson's Bay," and 
you will find afterwards that it is the first,J and not the second, definitionf that is 
m variably adopted, till you come down to the time of Lord Durham ; § and from 
that time forward it is always " the shore" of the bay. 

Mr. Robinson. — Quite so. 

The Lord Chancellor. — But it by no means follows, from that, that the 
territory granted to the Merchants' Adventurers ot England trading to Hudson's 
Bay in this description — granted to them, and in their possession — did not coincide 
with the line drawn at Hudson's Bay. The two might be perfectly consistent. 

Lord Aberdare. — You will find in all the Orders in Council afterwards, 
that the definition in the secondf is not adopted. It shews that it was before 
them, but they did not adopt it. 

Sir Barnes Peacock. — That is so, but probably it was thought to be the 
same thing, because here was the boundary in 1701. 

Lord Aberdare. — I do not know that. When you come to find that up^n 
subsequent documents the word " shore" is substituted for " boundary" it seems 
material. 

* l?he expression in used in the Paper presented to Parliament, and in the two Orders in Council, then 
in the Commission and in the Proclamation— aU of 1791. 

t The reference is to the following paper, which is No. 46, among "Papers relating to the Province of 
Quebec,'* ordered by the Hot.8e of Commons to be printed, 2l8t April^ 1791. It is not the paper referred 
to in the Order in Council of 1791 as havinff been presented to Parliament. But it was befoi-e Parliament, 
and the significance of it lies in this, that the authorities rejected this description, which carried the inter- 
provincial line '*to the boundary of the territory granted to the '* Hudson's Bay Company, wherever 
that might be, and deliberately adopted the description of certainty which appears in the Orders in Council 
and Proclamation, and was intended to shew that the limits of the province extended to the shore of Hud- 
son's Bay, and to the utmost bounds of the Canada of the French :— " A line drawn due north until it strikes 
the boundary line of Hudson's Bay, including all the territory to the westward and southward of the raid 
line to the utmost extent of the country commonly called or known by the name of Canada." The 
paper is as follows : 

" Description of the intended boundary line between the Provinces of Upper Canada and Lower Cana>la, 

** The boundary line to run due south, from a stone boundary fixed on the north bank of the lake Saint 
Francis, in a cove of the river Saint Lawrence, west of Pointe-au-Boudet, in the limit between the Township 
of Lancaster and the Sei^iory of New Lon^ueuil, to the southermost extent of His Majesty's dominions, 
and in a northerly direction from the aforesaid stone boundary, along the western or inland bounds of the 
said Seigniory of New Longueuil, and of the Seigniory of Vaudreuil, according to the various courses, until 
it strikes the Ottawas River ; thence in a direct line to the nearest point in the centre of the navigable 
<^annel of the said river ; thence, ascendinp^ the middle of the navigable channel of the said river, to the 
Lake Temiscaming ; thence, through the middle of the said lake, to the most northerly extremity thereof ; 
and thence, running due north, to the boundary of the territory granted to the Merchants Adventurers of 
England trading to Hudson's Bay." 

t rhe referen<*e is to the Paper presented to Parliament, previous to the passing of the Act of 1791,. 
defici- bing the boundaries of Upper Canada, and particularly the line of division between Upper and 
Lower Canada, as adopted by the Order in Council establishing the two Provinces. The Paper is printed 
ante, pp. 46-48. The reference to it in the text as the first definition, and to the paper in note §. tnfra, as 
the second definition, is explained by the papers being numbered (1) and (2) respectively where they appear 
m the Joint Appendix, pp. 393-4. 

§ Lord Durham's commission is printed, ante^ p. 808, note §. 
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The Lord Chancellor. — It seems to be possible that the legislature de- 
liberately adopted the words " boundary line of Hudson's Bay," rathe'' than the 
others, because, regarding them as practically coincident, the one phrase was 
more expressive than the other, and more geographically correct. 

Mr. Robinson. — Then, my Lord, if no argument is founded on the Act of 
1791, 1 pass it by ; but if not upon the Act, I understood that some argument 
was founded upon the Orders in Council issued under the Act* 

The Lord Chancellor.^ — Where is that ? 

Mr. Robinson. — There are two Orders in Council. They are at pages 397 
and 399. The Act gives no boundaries at all ; it professes only to divide the 
Province of Quebec ;t the Orders in Council specify uhe line of division. There 
are two Orders in Council. One of them speaks of *'the line of division described 
in the paper, a copy of which is hereunto annexed." That description is this : 

** To ascend the gaid [Ottawas] River into the Lake Temiscaming, and from the 
head of the said lake by a line drawn due north until it strikes the boundary line of 
Hudson's Bay, including all the territory to the westward and southward of the eaid 
line to the utmost extent of the country commonly called or known by the name of 
Canada." 

Then your Lordships will find, at page 400 — 

Sir Robert Collier.— First of all take the bottom of page 399 : " The pro- 
posed line of division " 

Mr. Robinson. — Yes, my Lord, the words that are of any importance there 
are these : 

** Including all the territory to the westward and southward of the said line to the 
utmost extent of the country commonly called or known by the name of Canada." 

They refer to " the name of Canada." 

Sir Robert Collier. — ^ 

**A line drawn due north until it strikes the boundary line of Hudson's Bay."* 

Mr. Robinson. — Quite so, that is the phrase used in the Order in Council. 

The Lord Chancellor. — You have passed over page 398, but there is some- 
thing there which seems deserving of attention. It appears the Right Honourable 
Henry Dundas had addressed a letter:J: to the Lord President, enclosing copy of a 
Paper§ presented to Parliament previous to the posing of the Act, describing the line 
proposed, that being the Paper in which the words " until it strikes the boundary 
line of Hudson's Bay " occur. Then that Order follows — *' from the head of Lake 
Temiscaming by a line drawn due north until it strikes the boundary line of 
Hudson's Bay " — taking the language of that paper and not of the other. Then 
comes the Order in Council at page 398 : 

** The Lords of the Committee, in obedience to your Majesty's said Order of Reference, 
this day took the said letter into their consideration, together with the Act of Parlia- 
ment therein referred to, and likewise copy of the said Paper describing the line proposed 
to be drawn for separating the Province of Upper Canada and the Province of Lower 
Canada ; and their Lordships do thereupon agree humbly to report us their opinion to your 
Majesty, that it may be advisable for your Majesty, by your Order in Council, to divide 

* The Attorney- General's arg^ument upon these, together with tho Orders in Connoil, at pp. 45-00, 
ante, 

+ The Act does not profess to do even this. It recites that ** Whereas His Majesty has been pleased 
to signify, by his Message to both Houses of Parliament, his Royal intention to divide his Province of 
i^uebec into two separate Provinces," etc. The King in Council determined the limits accordingly. 

X Printed ante, p. 46. 

§ Printed ante, p. 47. 
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the Province of Quebec into two distioct provinces, by separating the Province of Upper 
Oanada and Province of Lower Canada according to the said line of divinion described in 
the said Paper." 

Mr. Robinson. — ^Yes, my Lord, but we say that that Order in Council can- 
not affect the Act of the legislature. 

The Lord Chancellor. — It expressly says, " according to the said line of 
•division described in the said Paper." 

Mr. Robinson. — Yes, my Lord, I have those words marked, and it seems to 
me they support my contention. It comes to this, it seems to me, in the end. 
That in the Act of 1791 no boundaries are mentioned ; in the Order in Council 
issued upon it boundaries are mentioned. What we say is that in so far as these 
boundaries differ, if they do differ at all from the boundaries of the Quebec Act, 
they cannot affect that Act, because words in an Order in Council cannot affect 
the Act of legislature.* 

Lord Aberdare. — But the boundaries of the Quebec Act have nothing 
whatever to do with the separation of the two provinces. 

Sir Montague Smith. — But what the learned counsel says is that the Pro- 
vince of Quebec was fixed by that, and this only divides it. 

Mr. Robinson. — Only divides what was really the original Province of 
Quebec. It is no changing of its boundaries. 

Lord Aberdare. — But surely the Quebec Act is utterly silent as to this 
portion of the territory. 

Mr. Robinson. — I am speaking of the southern boundary of the Hudson's 
Bay territory. The Act of Quebec fixes that and the northern boundary.-f- 

Lord Aberdare. — At this particular place ? 

Mr. Robinson. — Yes ; at least I take it altogether. 

The Lord Chancellor. — The Quebec Act fixes no doubt the southern 
boundary of that which is regarded as the Hudson's Bay territory, but it does 
not shew exactly what that southern limit is ; and surely these subsequent Acts 
go a long way to sh^w what, in point of fact, was reputed and acted upon as 
being that southern limit. 

Sir Montague Smith. — You say in some respects they vary, but you get a 
tolerably consistent stream of interpretation from the Act down to quite modem 
time. 

The Lord President. — This is a new expression here, " to the utmost extent 
of the country commonly called or known by the name of Canada." 

Mr. Robinson. — We are either right or wrong in saying that the Hudson's 
Bay charter went from the mouth of the Bay to the height of land. 

The Loud Chancellor. — You say that nothing which afterwards passed 
<!ould overrule that Act. 

Mr. Robinson. — Yej. 

Sir Montague Smith. — That underlies all your argument. 

* Ontario pointed out that a Paper *' was presented to Parliament, previous to the passing of the said 
Act, describing the line proposed to be drawn for dividing the Province of Quebec into two separate pro- 
Tinces, agreeable to your Majesty's Royal intention, signified by Message to both Houses of Parliament " 
and that therefore the description in question had the approval of Parliament as clearly as if it had been 
embodied in the Act. 

Then OnUrio claimed that even if it were conceded for argument's sake, that an Order in Council 
^x>uld not circumscribe, so as to reduce to narrower limits, the boundaries fixed by Act of Parliament, yet 
it was quite within the competence of the Sovereign, with the advice of his Privy Council, to make an 
Order tor enlarging those boundaries ; and that if the Province of Quebec had not the limits con- 
tended for by Ontario by virtue of the Act of 1774, it had— or Upper Canada had— those limits by virtue 
of the subsequent acts of the Crown and Parliament— the Act and Prochunation of 1791 and the seraes 
of Royal Commissions and Instructions and Orders in Council. 

t That is counsel's theory merely, for the Act gives no definition.^ 
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Mr Robinson. — That underlies all my argumeut.* 

The Lord Chancellor. — In considering that, we must look to possession, 
and occupation, and enjoyment, and de facto use of the land. 

Mr. Robinson. — Yes. Then, my Lords, I could not do more than repeat my 
argument, and I do not wish to do that. I have spoken as regards occupation 
and, enjoyment, and as regards the construction of the Hudson's Bay charter. If 
I am wrong in that, I fail. 

Sir Robert Collier. — I think your argument is very clear. 

Mr. Robinson. — I cannot put the thing otherwise in any way at all. If I 
am right in what I have put to your Lordships with regard to the Hudson's Bay 
Company's charter, and the strong, explicit and clear recognition by the Crown 
not only of the charter but of the limits which the Hudson's Bay Company were^ 
entitled to claim under the charter, I have established sufficient for my purpose. 
The Hudson's Bay Company in the year 1719 had clearly been recognized by the 
Crown as entitled to the country to the height of land.f Then, if I am right in 
saying that, no subsequent Orders in Council, no subsequent Commissions, can 
take away from that Company any portion of their rights.^ If I am wrong in 
that, of course my Argument fails. I cannot strengthen it any way that I know 
of. It has always seemed to us in that respect to be clear, that nothing could be 
stronger than the recognition by the Crown of their charter, and the assertion by 
the Crown of the boundary of the country which they had granted. 

Sir Montague Smith. — You say it is perfectly clear what the grant was,. 
and that therefore these, so far as they depart from or are inconsistent with it, are 
of no avail. 

Mr. Robinson.— Yes, my Lord, we say not only that it is clear what the 
Crown asserted it did grant ; and we say, it having been granted, and the con- 
struction having been placed upon it by the Crown, it is impossible by subsequent 
commissions or executive acts, to take away from them any portion of their 
rights ;J and that inasmuch as Ontario's rights by the Quebec Act are dependent 
on their rights, Ontario goes to the boundary of the territory granted to them, 
wherevei^ that territory be. 

I should pause for a moment at the Act of 1791, merely to point out to your 
Lordships that there is there again the same curious inconsistency. A great deal 
has been said upon the fact that that boundary, as fixed by the Order of Council 
is " including all the territory to the westward and southward of the said line, to 
the utmost extent of the country commonly called or known by the name of 
Canada." Now, we have always thought that that meant Canada defined as 
founded and as established by the Quebec Act,§ because the Quebec Act, according^ 

• See ante, p. 387, note *. 

t It baa been already shewn that the British commissaries exceeded their instructions in making thi» 
demand [ante, p. 368, note Xh And see ante, p. 380, note t< 

t As to Ontario's position in regard to this contention, see ante, p. 363, note t ; in addition to which 
Ontaiio claimed that it was competent for the Crown, in the circumstances of this case, to make other 
disposition, by commission, or otherwise, of what it had already granted, or purported to grant, by charter. 
Commissions, as already pointed out, were solemn Acts of State, under the Great Seal, founded on, and 
approved by. Orders in Council. Ontario also pointed out that the Crown had frequently re-granted, by new 
charter, what it had purported to grant by earlier charters. 

§ The documents printed in the Joint Appendix in connection with the establishment of the boundar- 
ies of Upper and Lower Canada, in 1791, shew that the Canada referred to was the Canada of the Frenoh 
in its full extent, except such portions of it, to the west of the Mississippi, as under the Treaty of 1763 was 
left to Louisiana. Moreover, it is made perfectly clear that the intention was to include aol the unor- 
ganized British territory in this part of America. Mr. Grenville, in writing to Governor Lord Oorchester 
puts the idea in these words: ** All the territories, etc., etc., possessed by and subject to His Majesty^ 
and being to the west or south-west of the boundary of Lower Canada." Lord Dorchester, in his despatch 
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to the proper construction, took in everything that was known by the name of 
•Canada.* But apart from that altogether, yoa will find that when the commis- 
sion of Lord Dorchester comes to be issued under that Act, o^ the 12th Septem- 
ber, 1791, they depart from the term Canada again and they say *' including such 
territories as were part of our said Province of Quebec." Then you will find that 
when the Lieutenant-Governor, Alured Clarke, in 1791, issues his Proclamation 
declaring when that Constitutional Act of 1791 was to come into effect, he goes 
back to the expression " commonly called or known by the name of Canada." 
Then you find when that is transmitted to the Secretary of the Colonies, the 
Right Honourable Henry Dundas, it is pointed out to him that the commission 
-of Lord Dorchester and the Order of Council differ. "f 

The Lord Chancellor. — Not in any part that is material to this enquiry. 

Mr. Robinson. — I cannot say whether it is material or not. We have never 
thought that it is material ; I am only pointing out to you that these commis- 
sions differ from each other constantly. The answer is that it is not thought 
that the di^erences are material.^ Then we find that after that, (and some 
importance seems to be attached to it), in 1838, the commission is issued to Lord 
Durham.§ 

The Lord Chancellor. — I think this is of some importance, and perhaps 
you would like to deal with it. The Proclamation of Governor Simcoe, of 1792,|| 
recites the Quebec Act, and amoagst other things you will observe that it says : 
** The nineteenth of the said counties is hereafter to be called by the name of the 
County of Kent," which, as we have looked at the map, seems to be at the angle 
between Lake Erie and Lake Huron, right down to the south, but it is very little 
to the west of this line itself, and all the other counties are either in between it 
and the Ottawa River, or to the eastward of this dividing line. Then it goes on : 

" That the nineteenth of the said counties be hereafter called by the name of the 
County of Kent, which county is to comprehend all the country, not being territories of 
the Indians, not already included in the several counties hereinbefore described, extend- 
ing northward to the boundary line of Hudson's Bay, including all the territory to the 
westward and southward of the said line, to the utmost extent of the country commonly 
x»Jled or known by the name of Canada.'' 

And in the Provincial Act of 1798, the Western District is said to consist of the 
Counties of Essex and Kent, and what is to the west of them. Now, speaking 

of 8th February, 1790, to Mr. Grenville, encloses a proposed description : " The Province of Upper Canada 
to comprehend all the territories, lands and countries which are now subject to or possessed by His 
Majesty to the westward and southward of the said partition line," — that is the line of partition between 
Upper and Lower Canada ; and the Chief J ustice of Quebec addresses to Lord Dorchester a letter, which 
the latter forwards to Mr. Grenville, in which he 8ays : " If to your Lord8hii)*8 description there be an addi- 
tion importin||^ that by Canada is meant whatever the French claimed as New France. ... a clause 
to this effect is enclosed." The clause so enclosed runs : ** And the country of Canada hereinbefore men- 
tioned shall be deemed and adjidged to include all the dominions of New France as claimed by the French 
Crown before the conquest." 

* The Canada of the French, as was contended by Ontario ; but strenuously resisted by the opposing 
-counsel, as is evidenced by their advocacy of the due north line and height of land theories. 

t If, as claimed, the Province of Quebec was co-extensive with French Canada, the difference would be 
in name only and not in fact. Besides, as the Commission refers to, and purports to quote, the description 
from the Order in Council, it may fairl]^ be argued that the description of the Order in Council governs and 
is to be taken as read into the Commission. Mr. Pundas, upon his attention being called to the difference 
in the terms used in the Order in Council and in the Commission, observes : ** As the difference lies only in 
what is explantory, it does not, I conceive, amount at all to a variance between them, and is therefore 
perfectly immaterial." (Despatch to Lieutenant-Governor Alured Clarke, 10th April, 1792, Joint App. 
403-4). 

t It is not attempted to be shewn that this commission of 1791 is at variance with any earlier com- 
mission. 



§ It is printed ante, p. 308, note§. 
II Printed ante, p. 128. 

389 



Digitized by 



Google 



ARGUMENT OF MR. ROBINSON^, Q.C., ve QUESTION OF BOUNDARY 



broadly, the whole of the disputed territory, from that point to the west, and up 
to Hudson's Bay, is to the west of the angle between Lake Huron and Lake 
Erie. * 

Lord Aberdare. — And it is partly to the northward ? 

The Lord Chancellor.— Yes. Although the County of Kent lies so much 
to the south, yet, as would be expected, it is thrown into connection with it. 

Mr. Robinson. — That touches the west side, and not the north-east angle 
that I am now upon. 

The Lord Chancellor.— Yes, it does, because the line drawn from the 
County of Kent, although as it was drawn due north from the County of Kent 
it would not accurately coincide with this, yet would come very near it, if you - 
understand the whole of the Western District to be thrown together, whatever 
its extent was, and not divided into counties. 

Sir Montague Smith.— The curious thing is that the County of Kent is not 
the westernmost part of this District. Essex is west of Kent. 

Mr. Robinson. — Yes ; Essex runs down the River Detroit, if your Lordship 
will look at the map.* 

Passing then from the Act of 1791, and from the Order in Council and the 
Commission issued under it; I will endeavour to point out the inconsistency in 
those, and to argue that it is impossible to rely upon this Commission for any 
definite description. 

Now, the next thing we find is, that in 1838 a commission is issued to Lord 
Durham. Your Lordships will see that these commissions differ, and differ very 
materially, from the other commissions, because they go " until it strikes the 
shore of Hudson's Bay." The commission for Upper Canada gives its eastern 
limit as ** a line drawn due north from the head of the said lake until it reaches 
the shore of Hudson's Bay." Now it has been said that commissions, whatever 
may have been the rights of the Hudson's Bay Company, practically took away 
from them their rights. 

The Lord Chancellor. — Still they are strong evidence of what those 
rights were. 

Mr. Robinson. — Then they are constructive. 

The Lord Chancellor. — And they are also strong evidence of what was 
the true construction of the words, " until it strikes the boundary line of Hud- 
son's Bay," in the earlier Commissions, and in previous Orders. 

Mr. Robinson. — At all events, what I mean is this, it is said that the effect 
of them is to confine the Hudson's Bay territory to the shore at that point. 

The Lord Chancellor. — It is strong evidence that they were, in point of 
practice, so confined, according to the descriptions which are contained in those 
documents, and that the de fOfCto boundary was consistent with that being the 
north-east boundary of Upper Canada. It is a question ©f evidence. It is not a 
question of taking away. It is a question of evidence as to the status quo of 
rights depending really upon possession and documents. 

Mr. Robinson. — Yes. Now, in the first place we say that the Hudson's Bay 
Company's rights under their charter were settled long before that. 

The Lord Chancellor. — You say they did not depend upon possession or 

occupation under the charter ? 

, « 

* As a matter of fact, Kent nras aA far to the westward in that quarter as Essex : they both faced the De- 
troit. The description shews that the southerly boundary of Kent was a line starting from Maisonville's 
mill on the River Detroit, and running inland four miles, and thence, at that distance, by a line running 
parallel to the River Detroit and Lake St. Clair, to the Thames. West of the Thames, Kent embraced* 
inter al.^ the present County of Lambton, and so faced of course the River St. Clair and a part of Lak& 
Huron, as well as Lake St. Clair and a part of the Detroit. 
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Mr. Robinson. — They depended upon the grant, recognized by the Crown.* 
In the next place, they say the result of that would be to take away from them 
the territory which they clearly did occupy at that time. Their forts are there. 
The history of their forts has been given, and if they owned any territory at all 
under their grant, they would unquestionably have owned the territory covered 
by those forts, which at that time existed, and which they have always held, and 
which they hold, as I understand, to this day. 

The Lord Chancellor. — If they do that, it would not be inconsistent with 
its being within Canada. Fort Michipicoton is admitted to be in Canada. 

Lord Aberdare. — And several other forts mentioned in that paper. 

Mr. EoBiNSON. — I am speaking now of the forts up at the north — the forts of 
James' Bay. 

The Lord Chancellor. — If you are right in saying that they have to this 
day certain forts within the district here marked out as belonging to Upper Can- 
ada, there is nothing in that inconsistent at all, because we know that they 
extended to the southward. 

Lord Aberdare. — There are forts on the side of the River St. Lawrence. 

The Lord Chancellor. — In the paper recently read, the Government of 
Canada said that no obstacle had ever been thrown in their way, within the lim- 
its of Canada, to act exactly as they did elsewhere.f 

Mr. Robinson. — In one paper on this subject which has been publishe^d, and 
which your Lordships will find at page 125 of the Appendix of the Province of 
Manitoba, I find the history of the forts there which are about this point. To 
begin with Fort Rupert, up at the north-east angle : " Fort Rupert, called by the 
French St. Jacques, founded in 1667 to 1668 by Gillam ; taken by the French 
under de Troyes and d'Iberville, July, 1686 ; retaken by the English, 1693." As 
far as I know that fort has been occupied since.J Then, 2nd, " Fort Monsippi^ 
Monsonis, St. Louis, or Moose Fort " — ^your Lordships will see that as the French 
took these forts they changed their names and gave them French names — " taken 
by de Troyes and dlberville about the 20th June, 1686 ; retaken 1693. 3rd, Fort 
Chechouan, Ste. Anne, or Albany "—chsaiging again from the French name to 
the English—" taken by de Troyes and d'Iberville in 1686 ; retaken in 1693. 
4th, New Severn, or Nieue Savanne, taken by d'Iberville in 1690. 5th, Fort 
Bourbon, Nelson or York, founded in 1670 ; taken by des Grozeliers and Radis- 
son, acting for the French, in 1682 ; retaken by Radisspn, acting for the English,, 
in 1684; retaken by dlberville, 12th October, 1694 ; retaken by the English^ 
1696 ; and again by the French in 1697. It remained in the possession of the 
French until 1714, when it was given up under the Treaty of Utrecht. 6th, Fort 
Churchill, built 1688, and taken by the French in 1689." 

The Lord Chancellor. — Is this one of your documents ? 

Mr. Robinson. — Yes.§ 

* There was no such recogpnition an tied the hands of the Crown to any specific territorial limits. And 
see ante, pp. 190, note t) 388, note t. 

t Printed ante, p. 376, note *. 

X Not at all. Fort Rupert had been abandoned by the Hudson's Bay Company from an early date 
— as early at least as 1747. 

§The list of forts is from an ex parte confidential report of T. K. Ramsay, Esq., Q. C, to the Dominion 
Government, in 1873, on "The Northern and Western limits of Ontario : '' He prepares the list as follows : 
*' In 1700, the Company said that they had had seven forts, and that by the encroachments of the French 
there remained to them only one (Pownall Paperit MSS.) Six of the seven only appear to have g^ven rise 
to any contest ; the seventh I presume to be Kast Main. The six others are : "—and then follows the list. 
In it there are several inaccuracies, as indeed is partly to be seen from the above preface which shews that 
in 1700 all the forts with one exception were in the nands of the French. The Company's memorial of 
1711 shews the same state of things to have continued up to that year— as it did in fact till 1714. In the 
same memorial they also complain of an additional settlement made by the French : ** That the only 
settlement now remaining to the Company, of seven they formerly had, is Albany Fort on the Chechewan» 

Digitized by VjOOy IC 



ARGUMENT OF MR. HOBINSON, Q.C., re QUESTION OF BOUNDARY : 



The Lord Chancellor. — It is a little worthy of notice that certain forts 
are mentioned as being taken and retaken ; and then, this fourth one, New 
Severn is taken in 1690, but there is nothing about its being retaken. And then 
Fort Nelson is taken, and given up in 1714 under the Treaty of Utrecht, So 
that with regard to the other forts nothing is said about their being given up 
under the Treaty of Utrecht. Some are said to have been retaken by the English 
after their capture by the French. 

Mr. Robinson. — Yes. Your Lordship is aware that the French at a certain 
period did capture all the forts but one. I think that was Fort Albany. And 
that was the foundation of the complaint of the Hudson's Bay Company after 
the Treaty of Ryswick, that the French had in time of peace invaded their terri- 
tory, and taken their forts, and they petitioned for redress. But as I understand 
it, if the assertion is that the commission issued to Lord Durham goes at that 
-angle up to the shores of Hudson's Bay, it plainly takes from the Hudson's Bay 
Company the territory which they, beyond all question, had occupied, because 
they were there with these very forts. Surely they occupy the territory there 
by means of those forts ; and surely they have acquired a title by occupation, 
which no commission could take from them. If occupation is necessary to give 
them rights under that charter, then they had occupation, and then they had 
acquired the rights, and no commission could take those rights from them.* 

Then with regard to the distinction in those commissions, between " the shore 
of Hudson's Bay " and " the territory " of the Hudson's Bay Company, we have 
always believed that there was never any intentional difference in those words. 
Any person would say, naturally, the boundary of the bay is the shore of the 
bay. Any person not knowing or caring — ^as very possibly whoever it was who 
-drew these commissions did not know or care — about the rights of the Hudson's 
Bay Company, seeing them go in one place to the boundary line of Hudson's 
Bay, would naturally say, " The boundary of the bay is the shore of the Bay, and 
it makes no difference." To say that simply by that change of phrase in a com- 
mission, territorial rights granted by charter are taken away,"f- seems to us to be 
saying that which can have no foundation in law. 

Then, my Lords, if these commissions are in the one respect to affect the 
question, they must affect it in another respect. If these commissions are to be 

where they are surrounded by the French on every aide, viz. : by their settlements on the Lakes and 
Rivers from Canada to the northward towards Hudson's Bay, as also from Port Nelson (aZtos York Fort) 
to the southward. The French have likewise made another settlement between Port Nelson and Albany 
Fort, whereby the Indians are hindered from coming to trade with the English factory at the bottom of 
the Bay," etc. Fort Albany which is here stated to be the only place in their possession, the French 
were entitled to under the terms of the Treaty of Ryswick. Fort Rupert was really founded by the two 
renegade Frenchmen Radisson and Des Grosselliers accompanied by Gillam ; then abandoned, but re- 
established by Baily in 1670. The French paralyzed its trade, and the Company's headquarters on the 
Bay were, in consequence, transferred to Albany. Fort Rupert was, subsequently, again abandoned ; this 
time permanently. At Fort Nelson there was no attempt at any establishment of the English until 1682: 
the attem[>t was an abortive one, the Company's servants and goods being seized by the French, who had 
been in prior possession. See appendix B, hereto. 

* At the time of the Treaty of Utrecht they had a de facto possession of only one spot on the shore of 
the Bay, and that illegally, and it is shewn by themselves, (see anUt p. 391, note §) how precarious and barren 
the possession. After the Treaty of Utrecht, they confined themselves, as they frankly admit (note f, p. 284 
unte) to certain spots on the shore, not only during the French occupation of Canada, but also for a long 
period thereafter. Then, it was claimed by Ontario, that the acquisitions of the Crown under the Treaties 
of 1713 and 1763 could not, in the circumstances, enure to the benetit of the Company, {ante^ p. 190, note t) : 
and, further, that a commission was greatly more far-reaching in its effect than is suggested by counsel 
{arUe^ pp. 378, note t^ 380, note §). But granting, for argument's sake only, that the company were properly 
in possession of any place on the coast under their charter, and not merely in the enjoyment of a right in 
common with the other subjects of the Crown, counsel has not shewn in evidence that the lines of the 
Award would embrace anv place so actually occupied. Henley was on the north bank of the Albany ; 
For^ Albany was on an island in the estuary ; Fort Moose also on an island, on the Bay, at the mouth of 
the Moose. 

fThe Lord Chancellor had already remarked upon this contention: **It is not a question of taking 
away, it is a question of evidence as to the status quo of rights," etc. 
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held to be precisely what they say— are to be held all of them to be intentional — 
if Lord Durham's commission, at page 405, is to restrict our boundaries on one 
side because it is to be presumed that the change of phraseology in it was inten- 
tional,* and because it is to be said as a proposition of law that it can have that 
effect, then what is the meaning of restricting the other boundary and only going > 
into Lake Superior.t 

The Lord Chancellor. — The other commissions are the same ? 

Mr. Robinson. — From 1838 to 1846 they run in the same terms. 

The Lord Chancellor. — Then there is no more recent boundary commission? 

Mr. Robinson. — No. After that they give no boundaries. They simply 
describe the province and give no boundaries. 

The Lord Chancellor. — And during all this time, there was no controversy 
at all about the boundaries between Rupert's Land and Canada ? 

Mr. Robinson. — Up to 1846, 1 do not remember that there was. 

Lord Aberdare. — Was the country east of James' Bay described as Rupert's 
Land? 

Mr. Robinson. — That, my Lord, I cannot give your Lordshipt information 
upon. My learned friend refers me to a map which comes from the Hudson's Bay 
Oompany, and which shews that in 1838 this country practically was covered by 
the forts of the Hudson's Bay Company .J 

The Lord Chancellor. — You will observe that in the British North America 
Act, 1867, these words occur, in the 6th paragraph : 

" The parts of the Province of Canada, (as it exists at the passing of this Act,) which 
formerly constituted respectively the Provinces of Upper Canada and Lower Canada, 
ahall be deemed to be severed, and shall form two separate provinces." 

Then are not these .commissions some little evidence as to what the pro- 
vinces existing at the time of the passing of the Act were ? 

Mr. Robinson. — Then if so, if we are to be bound by the commissions to 
Lord Durham, all we can say is they do not carry Ontario beyond Lake Superior. 
Lord Durham's commission is to go into Lake Superior.§ 

The Lord Chancellor. — You may say it ends there. 

Mr. Robinson. — It does not go farther. 

The Lord Chancellor. — It does not limit the boundary further, but it is 
perfectly consistent with the continuation along the boundary — the American 
line. 

Mr. Robinson. — Yes ; it does not go further. 

The Lord Chancellor. — It does not limit the boundary further, but it is 
perfectly consistent with the continuation of the boundary along the American 
line. 

Mr. Robinson. — Yes. 

Lord Aberdare. — And if it goes as far as Duluth|| it would give to us a 
great deal of the awarded territory, 

'Ontario claimed, and their Lordehipa had already favoured the view, that the two phrases, '*boandary 
Hoe of Hudson's Bay," and ** shore of Hudson's Bay," were here to be taken to be synonymous, and the 
latter phrase as explanatory of the first. 

tThis was because of the international boundary commissioners under the Treaty of Ghent having 
agreed upon a line in th%t quarter drawn to a certain point in Lake Superior only, and disagreed upon the 
<:our8e of the line from that point to a point at the foot of Rainy Lake {antc^ p. 808, note §.) 

+The forts referred to were chiefly those of the North- We:*t Company of Montreal. See list of them, 
as of 1821, ante, p. 292, note *. The two companies amalgamated this year. 

§The explanation is given »upra. note f ; and besides, there is in the commission no attempt to enclose 
or restrict the province on the west oy a line drawn northward from Lake Superior, or by any line what- 
soever ; whereas on the east the line is drawn by metes and bounds to the shore of the Bay. 

llThe map prepared by Ontario for their Lordships shewed Duluth, at the head of Lake Superior. 
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Mr. Robinson. — Yes. Our belief has always been that those commissions 
really were not drawn with any view of accurately limiting or binding the pro- 
vinces, or of describing any fixed boundaries which had been fix^d by Statute 
before, but were drawn simply to define the authority of the Governor over 
particular territory. They could be renewed or changed from time to time, and 
they were never intended to have the force given to them here.* 

Lord Aberdare, — Is not a reasonable view of the question this : that they 
were suflSciently specific in describing the boundaries between Upper and Lower 
Canada, but that they were not competent to go into the question of the western 
boundary. 

Mr. Robinson. — I think one may say that, and I also say generally that 
these commissions were drawn for a totally difierent purpose. 

The Lord President. — But the earlier commissions did that and treat 
themselves of doing it — in the years 1774 and 1786. 

Mr. Robinson. — They would not trouble themselves about the western 
boundary after that. They were simply drawn under the Statute dividing the 
provinces — and so long as they preserved the boundary it did not matter. The 
original boundaries on each side were fixed by the Quebec Act, and they were 
never intended to interfere with them. That has been the view at all event^s we 
have taken of the different commissions. t We say that that commission, by 
going to the shores of Hudson's Bay, practically took away a large portion of 
what we believe to have been granted to the Hudson's Bay Company J —a claim 
which has been recognized by the. crown.§ Then we say we have an equal right 
to insist on the fact that that commission does not take them to the west end 
of Lake Superior — that ali it does is to take the boundary into Lake Superior.|| 

The Lord Chancellor. — I suppose no one controverts the fact that the 
northern shore of Lake Superior, up to the territory now in controversy, belongs 
to Upper Canada. 

Mr. Robinson. — I do not know that they do. 

The Lord Chancellor. — There is all the difference in the world between 
controverting an uncontrovertible state of facts, and one which is in controversy. 
If you were fighting and contending for that boundary of Upper Canada whidi 
is bounded by Lake Superior, then the'words "and thence into Lake Superior"' 
would be worth attention; but you are not, and there is no room for any such 
controversy. I cannot perceive the bearing of the argument. If the words as to 
the north line were equally indefinite, then I could well understand that you 
would be very fairly entitled to say it is inconsistent with its being or not being 
a prolongation. But they are perfectly different — " until it strikes the shore of 
Hudson's Bay." 

*A8 already pointed ont, t>te Commissions were solemn Acts of State, under the Great Seal, and adopted 
by Orders in Ck>uncU ; and their issue surrounded with i^reat formalities, ^n^c, p. 866, note *. 

fThe position of Ontario, already set forth, was, either that the enlarflr««d Province of Quebec under the 
Act of 1774 was co-extensive with the Canada of the French ceded by the Treaty of 1763 ; or if not, then 
that it was enlarged to that extent under the Orders in Council, and by virtue of the Act« of 1791 ; that even 
if it were true that the Crown could not diminish the territorial extent given to a province by Act of 
Parliament, it was quite within its competence, in the exercise of its prerogative, to enlarge the boundaries 
of such province. 

tSee anit^ p. 392, note *. 

§See anUt p. 391, note *. Moreover the Crown might, as against France, put forward in support of its 
case such possessory rights or legal claims as might be attributed to the Company, and yet not feel con- 
strained, in the circumstances, to a recognition of a like claim by the Company as against the Crown. 

li The cases are not at all parallel, and the equal right does not follow. See aiiU^ p. 893, notes f and %. 
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Mr. Robinson. — Then, is it not a reasonable argument to suppose that that 
was never intended to change the boundaries or the limit of the Hudson's Bay- 
charter ? 

The Lord Chancellor. — But the question is whether it is evidence of what 
that boundary was ; not under the charter — because the charter was not a bound- 
ary charter at all — but under the rights which have resulted from possession. 

Mr. Robinson. — Then, if it was uncontro verted that that portion north of 
Lake Superior belonged to Canada by virtue of occupation, it was equally 
uncontro verted that the land where they went to the shores of Hudson's Bay- 
belonged to the Hudson's Bay Company by occupation.* 

The Lord Chancellor. — What evidence of possession since 1791 of any- 
thing within that time, have you produced — that is possession by the Hudson's 
Bay Company since 1791 ? 

Mr. Robinson. — If I understand' rightly, they had the Moose Fort there. 

The Lord Chancellor. — To have the possession of a fort we know is possible. 

Mr. Robinson. — Surely, my Lords, the possession, under the circumstances of 
the country and company, of a fort on the shore, from which they traded into the 
upper country, was possession of the upper country in the only way in which 
they can take possession.f 

The Lord Chancellor. — If they had nothing but their forts, it is quite 
consistent that they should have those forts, though within Canada. 

Mr. Robinson. — Surely it is inconsistent, as I submit with confidence, with 
every view that has ever been taken of the rights of the Hudson's Bay Company 
in that country, that they were confined to the limits of the coast of that point. 

The Lord Chancellor. — We have to deal with nearly one hundred years 
of Acts of State carrying the boundary up to Hudson's Bay, if the earlier com- 
mission is to be construed in the same way as the later ones. 

Mr. Robinson. — But we are now dealing with an Act or Commission of 1838. 
. The Lord Chancellor — Yes, but that follows on the earlier commission 
of 1791. 

Mr. Robinson. — But the commission of 1774, if I recollect rightly, — 

The Lord Chancellor. — The provinces were not divided then. 

Mr. Robinson. — No, my Lord ; they were not divided at that time. 

The Lord Chancellor. — It is only when the provinces came to be divided 
that this boundary comes into existence and becomes important. 

Mr. Robinson. — Well, my Lord, our contention has always been that there 
was no change made in the Province of Quebec by the commission of 1791. 
There could be no change made in it by any commission 1 It either was settled 
or nob settled by tha Act of 1774.§ The subsequent commissionsil contain no 
limitations of boundaries, and therefore they cannot assist us. 

Now, your Lordships will understand the argument which I have addressed 
to you, and which I have endeavoured to put just in those two points. We first 
contend for the due north line, and we have pointed out to your Lordships the 
authorities on which we argue for that. We next contend that at all events we 

* See supra, p. 392, note *. 

t But the upi>er country was in the adverse possession of France, and the Hudson's Bay Company 
never had possession whatsoever of any part of it (except Henley) until long after the close of the French 
occupation ot Canada, and then only in common with the other subiects of the Crown. 

t See as to this antey pp. 878, note t* S87, note *, 388, note §. The instruments of authority in 1791 
were, besides the commission, the Orders in Council, Proclamation and Act of Parliament. 

§ Ibid. And see ante, p. 394, note f. 

II That is, the commissions subsequent to Lord Elgin's, of 1846. 
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go to the southern limits of the Hudson's Bay territory — I mean of the territory 
granted ; that that territory is defined by the terms of the grant, and by the con- 
struction which should be put upon that grant afc the time it was given, at all 
events coupled with the acts of occupation which followed it, which are questions 
of fact * We say that beyond all doubt or question, founded on our own asser- 
tion, or our own assertion confirmed by the Crown, our limits long after that 
were limits only confined by the watershed. We say that that being the case, it 
was impossible to take away from us territory which we had thus acquired by 
our occupation.* We had not occupied as individuals, because a distinction must 
always be drawn between an occupation by individuals, which may give individuals 
proprietary rights,and occupation by a country, which gives international rights. Of 
course, we have always conceded that the French subjects living on our territory 
may acquire such rights as individuals can acquire by prescription or by occupa- 
tion ; but what we have always denied is that the French rights, and the French 
occupation, ended as it was by the cession, in 1763, can have any efifect upon our 
grant as between us and the Province of Ontario — we both claiming under the 
same power, namely, the Crown of England, and the legislature of England. 
Whatever rights the French might or could have asserted they have lost by the 
cession, and they are out of the way. Ihe whole question now is between British 
subjects, and between parties claiming under the Crown of England.-f- 

Then my Lords, we say with regard to these commissions they are incon- 
sistent one with the other.J They are not intended for the purpose and were 
not drawn with the object of defining the limits of the territory as a matter of 
boundary. They were simply tirawn with the intention of giving authority to 
the governors, so that it would be within the limits of executive authority, as I 
understand the law, and as laid down in Penn v. Lord Baltimore, whatever 
might be the legal boundaries of the province, to give to the governor of it, by 
his commission, more extended jurisdiction. In other words, the Crown can give 
to the governor of any territory, the limits of which are fixed by statute, a juris- 
diction over an additional territory, and we say that at most these commissions 
could have no other eflFect.§ 

Then my Lords I only wish to add a few words with reference to this 
Award, with reference to the position of the Dominion with reference to the Award, 
and with reference to the whole subject generally. With regard to this Award, 
we do not know precisely what was the intention of the reference to arbitration — 
whether it was intended as a reference, or whether it was a^ccepted, or acted upon, 

* It has been already abandantly shewn that of no part of the interior was there any occupation by or 
on behalf of this company : that on the contrary it was in the adverse possession of France ; that the 
so-called occupation of the snore was, up to 1713, temporary and precarious, and of certain isolated spots 
only, from which the French ousted them as trespassers ; that the benefits of the Treaties of 1713 and 1763 
enured, under the circumstances, not to the company but to the Crown, and the Crown could, and did, deal 
with the territories according to its discretion, the company being left on an equal footing with the other 
subjects. Ante, p. 190, note t ; appendix 6, hereto. 

t All this has been already answered by Ontario ; and see anUy p. 190, note t. 

t This has not been shewn ; on the contrary, Ontario claimed and shewed that they were in har- 
mony, any apparent differences being explainable. 

§ Ontario had already shewn that these coramisftions. instead of having the limited effect contended for 
here, were in fact orders of the Sovereign in Council, and passed under the Great Seal, and were the subject 
of other formalities— the whole constituting them very solemn and authoritative acts of State, competent 
to accomplish all that Ontario claimed for them. The commissions, in terms purported to describe the 
boundaries of the province, and not of any outside territories. Chief Justice Smith, of Quebec, in a com- 
munication to Governor Lord Dorchester, in 1790, discussing the proposed boundaries of Upper and Lower 
Canada, says : — '* All thin is upon the supposition that it is necessary to parcel out His Majesty's domin- 
ions by Act of Parliament. If not, then Mr. Grenville's first clause for the repeal will stand unaltered, and 
the two provinces take such limits as the Royal Commissions to their Governors shall assign." (Joint 
App. 391.) 
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as a reference, to settle the true legal boundaries, or was a reference to ascertain 
what would be ihe most convenient and best boundaries * There is no doubt 
about one thing, that the Act which Ontario passed after the Award, by which it 
was enacted that the boundaries given by the arbitrators shall be the boundaries 
whether they alter or diminish or change the true boundary or not, is the strongest 
intimation on the part of that province of the light in which they regarded the 
arbitration, namely, that they regarded the Award as being conclusive whether 
it fixed the true boundaries or not.-f- Now the Goveriiment of the day — the Do- 
minion Government and the Parliament of the day — have always said that that 
never was intended to be the reference, and if it fever was intended to be the 
reference, it never was an authorized reference, and never should have been made, 
for there never was any authority to make it on the part of the executive^ 

The Lord Chancellor. — What is the use of any arbitration except to settle 
the disputed points ? 

Mr. Robinson. — Yes ; but a very great question is, on what principle you 
are to settle the disputable points. 

* The suffgfestion that the reference on the part of either the Dominion or Ontario waa with any other 
objeot than the ascertainment of the true boundaries is not supported by any evidence— is in fact emphati- 
cally disproved by the evidence. The question submitted is referred to in tne Orders in Gounailof Ontario 
thus : in that of 1874 : ** The question concerning the northern and western boundaries of the Province of 
Ontario should be determined," etc. ; and in that of 1878: "The matter of the northerly and westerly 
boundaries of the Province of Ontario in relation to the rest of the Dominion" ; and in the Orders in Coun- 
cil of the Dominion, thus : in that of 1874 : " To determine the northern and western boundaries of that 
province relatively to the rest of the^ Dominion"; and in that of 1878: "The northern and western 
boundaries of the Province of Ontario." The Lieutenant-Governor of Ontario, in his Speech at the open- 
ing of the Legislature on 12th November, 1874^ said on this subject : '* My Government and the Grovem- 
ment of the Dominion have agreed on a provisional line, to be assumed as correct for the purpose of land 
grants by each Government, until the true and permanent boundary shall be ascertained and determined ; 
and have agreed to leave to arbitration the question of the permanent boundary." The other official docu- 
ments or utterances on the subject all point in the same direction : they make use of the expressions " the 
boundaries," and *^tke true boundaries " as being synonymous, many of them referring in the same para- 
graph or sentence, to the ** provisional " or ** conventional " boundaries agreed upon for temporary pur- 
poses. 

t Bv their Orders in Council referred to in note i supra, the Dominion and Ontario respeotiyely agree 
" that the determination of a majority of such three referees be final and conclusive upon the limits to be 
taken as and for such boundaries," and also "agree to concurrent action in obtaining such leigislation as 
may be necessary for giving binding effect to the conclusions arrived at^ and for establishing the northern 
and western limits of the Province of Ontario in accordance therewith." Both parties then considered that 
legislation would be neoessary to give legal effect to the conclusions of the Award, whatever they might turn 
out to be, and the question arose how this could best and effectually be done. A direct Act of the Imperial 
Parliament would, in the ordinary course of thin^, have been required, but the Government of Ontario 
came to the conclusion that the enabling Imperial Act, 34 and 35 Vict. cap. 28, already on the Statute 
Book, placed sufficient authority in the Provincial and Dominion legislatures for the purpose in view here : 
''The Parliament of Canada may, from time to time, with the consent of the Legislature of any province 
of the said Dominion, increase, diminish or otherwise alter the limits of such province," etc. The Ontario 
Act, 42 V. c. 2, adopts the same language : ''Whereas it was agreed .... tiiat the true boundaries 
should be determined by reference to arbitration .... ana whereas the effect of the said award is to 
give to this province less territor> than had been claimed on behalf of the Province, and more territory 
than the Government of Canada had contended to be within the limits of the province .... The 
Xegislature of the Province of Ontario consents that the Parliament of Canada may declare that the 
boundaries which by the Award of the arbitrators aforesaid were decided to be the northerly and westerly 
boundaries respectively of this province, shall be and are the northerly and westerly boundaries thereof, 
whether the same increase, diminish, or otherwise alter the true northerly or westerly limits of the pro- 
vince " The Dominion Government failed to abide by its solemn engagements as to concurrent legislation, 
and the outcome was the present reference of the question, in so far asit affected Manitoba, to the Privy Coun- 
cil. [ Writing at this late date, it may not be out of place to draw attention to the irony involved in 
the adoption of the lines of the Award by the Privy Council in regard to the Manitoba section, and by the 
Government and t'arliament of Canada m regard to the rest of the awarded boundaries, and the oonnrmav 
tion of the whole by Act of the Imperial Parliament on the prayer and address of the same Parliament of 
Canada.] 

t Notes * and f supra, shew that the question referred was that of the true boundary. And as to legist 
lation being required to give binding effect to the decision of the three arbitrators, how much more would 
it have been required had the proposal of " the Dominion Government of the day " that some " dis-! 
tingniuhed [English] legal functionary should be invited to come to Canada, to sit in 1\)ronto or elsewhere, 
for the purpose of hearing the evidence and deciding upon the boundary question," been acceded to? (The 
Secretary of State (Canada) to the Lieutenant-Governor of Ontario, Sess. Paps. C)nt. 1882, No. 23.) 
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The Lord Chancellor. — Supposing the arbitrators did settle as well as they 
could the true boundary, it is very diflBcult to say that the award is always to 
depend for its validity on the question of whether it is right or wrong ; and when 
it concerns matters of this sort, surely it is a reasonable thing for a competent 
Legislative Authority to give it effect whether it is right or wrong. 

Mr. Robinson. — Whether it may be a reasonable thing or not, one thing is 
certain, that it was utterly impossible for them [the Legislature of Ontario] to 
do it. 

The Lord Chancellor. — I am not going into the motive which led the 
Dominion to recede from its engagement. That is not our affair. 

Mr. Robinson. — What I mean is^ that that arbitration has been looked upon 
as an arbitration, not to settle the actual legal boundary according to legal rights, 
but an arbitration intended to give the arbitrators power (and so interpreted by 
the arbitrators), to settle what was, under all the circumstances, the best and 
most convenient boundary.* 

The Lord Chancellor. — What we gathered from Sir Francis Hincks' docu- 
ment is this : that the arbitrators having settled certain points on the strictest 
principle, according to the best of their judgment, then the person who repre- 
sented the Dominion said it would be convenient that those points should be 
connected by a good geographical boundary, and the arbitrators thought the 
Albany River line was proper for that purpose. Then, finding some indications 
in previous documents that that view of the Albany River line had been at one 
time entertained by the Hudson's Bay Company, it was adopted. I do not think 
it is for the Dominion, I must say, to complain of that. I do not mean that they 
are bound by it. Of course they are not ; but inasmuch as it was at their 
instance that that amount of deviation, if it was a deviation, from the ascertain- 
ment of the exfitct line took place, they can only blame the agent who then 
represented them, whq asked for it, [namely, Mr. J. Stoughton Dennis, Deputy 
Minister of the Interior]. 

Mr. Robinson. — However that may be, your Lordships will find that the 
whole question was referred to a Committee of the House of Commons. 

Sir Montague Smith. — What are you now addressing us upon ? We have 
held that the award was not binding.-}" 

Mr. Robinson. — Then, the award not being binding, I am only desirous to 
call to your Lordships' attention just these considerations. The Dominion, as I 
have said, is not the direct litigant party here, claiming any territory. They are 
not very much concerned as to whether this territory belongs to Manitoba or 
Ontario. The only way in which it could be said they have any direct claim is 
that they have the management and the control of the Crown Lands in Manitoba, 
and they have not the management or control of the Crown Lands in Ontario. 
That is the only sense in which the Dominion have any interest in Manitoba 
difiering from their interest in Ontario.* 

* It iB pointed out, ante^ p. 397, notes * and t, that the evidence emphatically disprove^ this sugges- 
tion of counsel. 

t Because of the failure of the Dominion Government to abide by its agreement to procure confirma- 
tory legislation. {ArUCt p. 397, notes.) 

X These statements scarcely represent the real situation. On the occasion of the arbitration, and before 
Manitoba was imported into the controversy, the Dominion represented all the interests antagonistic to those 
of Ontario, and the Award of the arbitrators was a finding on the whole case, and in respect of the whole 
territory, in favour of Ontario, and against the Dominion. Before the Privy Council, the same questions 
arose, the same class of evidence was adduced, and the same principles exactly were involved. These were 
to apply, as between Ontario and Manitoba, to that portion of the disputed territory in which alone Mani- 
toba was interested, but the decision of the Privy Council, whatever it might chance to be, as to that por- 
tion, would also inevitably govern their decision, whenever it might be invoked, in regard to the larger por. 
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Your Lordships will also find that before Manitoba's boun Jary was extended, 
and before Manitooa had any interest in this matter, the Dominion asserted the 
view for which they now contend on public grounds, and the Dominion asserted 
that there never would be satisfaction felt by the people of the Dominion with 
any decision of this boundary except by the tribunal before which we now 
appear.* Now, as I have said, it is of little importance to us who owns these 
lands, but this is of great importance to u*5. It is necessary that we should 
endeavour to hold an even hand as between the different provinces. Your Lord- ' 
ships are perfectly aware that Confederation was formed under a great deal of 
diflScuIty, and it is carried on under some difficulty. Your Lordships are aware 
that old Canada contained one province which is to a very large extent subject 
to different laws, peopled by people of a difierent nationality, and of a different 
religion from the other province, and the great difficulty has from the commence- 
ment of Confederation been, not to say the jealousy, but the difficulty of recon- 
ciling the rights to which they are entitled with other matters. Now, ail that I 
■desire urgently to press upon your Lordships is this : that, whatever may have 
been the question before the arbitrators, there is no doubt whatever as to the 
question which we come before this tribunal to have decided. It is not to ascer- 
tain what is or is not a good or convenient boundary. I have nothing to say 
affecting any view which may be asserted, that the Albany River or the English 
River, and so on, is pointed out by geography and by nature as a good boundary, 
and that it is a convenient boundary. We cannot satisfy Manitoba by saying to 
her : You may lose a certain portion of land which you require, but it is very 
convenient that Ontario should have it. Still less can we satisfy Quebec, and 
this is a more important question — that province is the province of which I have 
spoken — by saying to her : The boundary as settled enlarges Ontario beyond what 
you imagined her to be. and beyond what you supposed her boundaries to be 
when you entered into Confederation; but it is a convenient boundary.-f- It is 
for that reason that I called attention specifically to this point, and called attention 
very strongly and specifically to the decision in the De Reinhard case. The Pro- 
vince of Quebec — and this is an assertion we have heard over and over again — 
entered into Confederation upon the agreement specified in the British North 
America Act, that Ontario should consist of what was formerly Upper 
Canada. They had a decision in their country by their highest courts, acqui- 
esced in for fifty years, stating what was the line of division and what were the 
limits of Ontario. Ontario is what Upper Canada was. They had that decision, 

tion of the disputed territory, in which the Dominion alone, with Ontario, now remained interested. The 
Dominion had therefore — aside from any question of party, or of politics— a very direct material interest, 
perdnent to itself, in the present case, and in the snccess of Manitoba and the failure of Ontario. The 
strenuous advocacy of Manitoba's case, as against that of Ontario, on the present argument by the counsel 
for.the Dominion, is therefore not surprising. * 

* Yet, in the same year in which the Dominion Act for the extension of the boundaries of Manitoba 
was passed, the Dominion Government proposed that the question should be left to the decision of some 
-•ne aistinguisbed " legal functionary ! " See ante, p. 397, note +» 

t But the boundary of "convenience" to which exception has been taken by counsel throughout, was 
th<vt of the line of the English and Albany Rivers ; it was demonstrated by Ontario that given the most 
north-western point of the Lake of the Woods a^ the point of departure, the Award had, out of the lines 
available for connecting it with the shore of Hudson's nay, adopted the one most favourable to the Domin- 
ion and to Manitoba, and that therefore neither the one nor the other had any valid ground of complaint 
on this score (see antCy p. 335, note *); nor could Quebec have, for it is to be remembered— what counsel 
appears to have overlooked— that the acts of authority which carried the limits of Ontario to the shore of 
Hudson's Bay, carried to the same shore the limits of Quebec, and f>stablished her title to an immense tract 
of territory to the north of the height of land to which her limits had been popularly supposed to be 
restricted : ** And which said Province of Lower Canada is also bounded by a line drawn due north from 
the head of the said lake [TemiscamingJ until it strikes the shore of Hudson's Bay." (Commissions to the 
Earl of Durham, Sir John Colborne and Charles Poulett Thomson, respectively, as Governors- in- Chief of 
Lower Canada. Joint App. 405-6. ) 
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and for that reason I called it to your Lordships* attention, and endeavoured to do 
so very plainly; a decision which had stood unquestioned for fifty years, specify- 
ing what were tne limits of Ontario. Upon that understanding, existing in their 
minds, they entered Confederation. 

The Lord Chancellor. — Is it possible to seriously represent that they 
entered Confederation on the faith of the De Reinhard judgment / 

Mr. Robinson. — No ; not on the faith of the De Reinhard judgment. I say 
it was on the faith of the definition of the British North America Act that 
Ontario should be what Upper Canada had been. I simply point to your Lord- 
ships* attention, that there was in Lower Canada at that time a decision; recog- 
nized for fifty years, which had decided the limits of Upper Canada, and which 
therefore may be held to be the law of Canada. 

The Lord Chancellor. — What do you mean by recognized for fifty years ? 

Mr. Robinson. — I mean never questioned. 

The Lord Chancellor. — How could it be ? 

Mr. Robinson. — There was the decision at all events, and it had never been 
judicially questioned. 

The Lord Chancellor. — A man was convicted of murder and was after- 
ward pardoned, as I understand. That is the long and short of it. 

Sir Montague Smith. — Quebec must have been perfectly aware of these 
Commissions, [viz., the commissions to the Governors, naining the most north- 
western point of the Lake of the Woods, on the west, and the commissions carry- 
ing the eastern boundary to the shore of Hudson's Bay.] 

Mr. Robinson. — I suppose so. 

Sir Montague Smith. — You are now taking a popular view of it, and these 
commissions are much stronger than the popular view to shew where the bound- 
ary of Upper Canada was. 

Sir !Barnes Peacock. — Did not that case decide that the place where the 
murder was committed was beyond the western boundary of Canada ? 

Mr. Robinson.— Yes. 

The Lord Chancellor. — I thought that was the opinion of the judge, and 
the grounds on which it was decided. They distinctly adopted the due north 
line from the confluence of the rivers. 

Mr. Robinson. — Yes. 

The Lord Chancellor. — All that was done was to convict a man of murder, 
who was afterwards pardoned, and there was no possibility of raising the ques- 
tion, in any way, whether the decision w€ts right or wrong. 

Mr. Robinson. — I am only stating that there was a decision, known and 
supposed to be right.* All I desire to press on your Lordships, that there may 
be no misunderstanding on that point, is simply this, that what we desire 
to have settled is not what is a convenient or satisfactory boundary, but what is 
the true legal boundary, according to the construction of the statutes. That, we 
conceived, we were bound to obtain for the different provinces. When we have 
obtained that, we have not the slightest doubt they will all cheerfully submit to 

* Ontario claimed that the facta as now known, not only did not justify the contentions of counsel in 
regard to this decision, but that on the contrary they stripped the decision of any force whatever as a 
factor in favour of the Dominion contention. For the purposes of the trial, the court felt impelled to 
declare the boundary, and in doing so construed the term *' northward" in the Quebec Act as meaning 
due north ; but, this done, they expressly reserved the question of the true boundary^ and therewith the 
question of jurisdiction, over ** to the King and his council, ani in deciding the limits of Upper Canada 
they will either confirm or reverse our decision. , . As to any conse^juences that may result from our 
error, if error we have committed, they will be obviated by the supereminent authority to whom the ques- 
tion IS referred." (From the Judgment of Chief Justice Hewell.) There was a respite from time tO time, 
and the prisoner was ultimately set free. (See fuller particulars, antCy p. 341, note.) 
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whatever the decision of this tribunal may be, but it is to get that, and that, 
single question alone, decided, that I am here, before the highest tribunal in the 
Empire, so that it may be settled on what we believe to be its proper basis, and 
upon the basis which the provinces assert to be their right, and that they may 
have the right which we believe, as representing the Dominion, it is our duty to 
obtain for them.* 

The Lord Chancellor. — Will you allow me to ask you one question. 
Supposing in any part of the boundary there should be any uncertainty, do you 
mean to say that we are not to exercise that kind of judgment which a jury 
would do, and come to the best conclusion we can upon the materials ? 

Mr. Robinson. — It is not for me for a moment to say what your Lordships 
would do. 

The Lord Chancellor. — Is it your proposition, that unless we tind the 
boundary to be demonstratively proved in any given point, we are not desired to 
come to any conclusion ? 

Mr. Robinson. — That proposition has never presented itself to my mind,, 
because it has never occurred to me that it would be your Lordships' conclusion 
that it was impossible to say what the legal boundaries were. 

The Lord Chancellor. — We can easily make certain approaches to it 
undoubtedly, but it may well be that it may be impossible for us to be confident 
by demonstrative evidence, that the line which you assert, or your opponents 
assert, or which anybody else could lay down, is correct on all points. We may, 
ui certain points, clearly ascertain it. Assume, for the moment, that the south- 
west boundary is clearly ascertained, and assume for the moment that the north- 
east boundary is clearly ascertained — then the intermediate boundary may per- 
haps not be so clearly ascertained. Are we to do nothing ? 

Mr. Robinson. — It is not for me to say. 

The Lord Chancellor. — You did just now submit, with what I thought 
some degree of earnestness, that we were only to find the true boundary, and 
were not to exercise ajiy power of arbitration or anything like that, it in any 
respect there would be a diflSculty in ascertaining the true boundary. 

Mr. Robinson. — I do not see that I can say more than this, that the different 
provinces assert that there are true legal boundaries fixed. 

Sir Montague Smith. — By referring it to arbitration you presume that the 
boundary cannot be shewn to demonstration. If it was apparent that it could 
be, the courts of law might have decided it. 

Mr. Robinson. — I do not know that. 

The Lord Chancellor. — We may be quite satisfied that the direct north 
line from the confluence [oL the Ohio and Mississippi*] is not right ; we may be 
satisfied that the watershed line is not right ; we may be quite satisfied that the 
49th degree is not right ; we may be satisfied that at certain points we have 
found the true boundary. As to its being found by demonstrative evidence 
along the whole northern course, that may be perhaps a diflacult conclusion to 
arrive at. Do you say we are to do nothing as to any part of the boundary 
concerning which we have not direct and demonstrative evidence ? 

Mr. Robinson. — The reference is, and was so intended to be, to ascei-tain 
what are the true boundaries. 

The Lord Chancellor. — I am assuming this state of things, that we can, to 
some extent, ascertain to the satisfaction of our own minds, certain points in the 
true boundaries beyond doubt, and that there are other points as to which the 

* As to aU this, see the Lord Chancellor's remarks, ante, pp. 897-8, and the notes, pp. 397, * and t» 
899,t. 
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evidence is much less conclusive, and I wanted to know what your proposition 
is as to the position we had to discharge. I suppose a jury would do the best 
they could under such circumstances. Are we to do the same ? 

Mr. Robinson. — I should have thought not, my Lords, because I never 
thought we were coming before your Lordships as a jury. 

The Lord Chancellor. — Wo might have been saved all this argument if 
that is your contention. What is the use of referring to this tribunal such a 
question as this if we are to do nothing, unless the evidence is demonstrative ? 

Mr. Robinson. — In other words, we are not to judge of the amount of proof 
which your Lordships require, the question submitted being, what is the true 
boundary. What I am asked is what your Lordships are to do if you fihd no 
true boundary. 

The LoRp Chancellor. — We know there must be some true boundary. It 
may be that the evidence as to a certain part of the lines to be drawn may be 
very far from complete or satisfactory. Supposing for instance we had ascer- 
tained those two points, [viz., the south-western and north-eastern points,] do you 
say we ought to draw an arbitrary line — a direct line — between them ? 

Mr. Robinson. — No, my Lord, I do not, nor am I able at this moment to say 
to your Lordships, nor would I presume to say, what course your Lordships 
should take. I only desire to avoid any impression that we were submitting the 
same question here which had been believed by the arbitrators to be submitted.* 
That is all I desire to guard myself against, because I know that the provinces 
desire their boundaries to be ascertained. 

Lord Aberdare. — Supposing we should be of opinion that there is no 
evidence to shew the true boundary, would you have us so find ? 

Mr. Robinson. — I should suppose so. That would be my impression on the 
reference. It is a question I have never considered for a moment 

Sir Montague Smith. —It must be done on presumptions. If evidence fails, 
it must be the best presumptions we can make upon the facts betore us. 

Mr. Robinson. — I hope your Lordships understand this, that we can make 
no objection to your Lordships entertaining any presumption of any legal 
boundary. 

Sir Montague Smith. — Or on any question of fact either. 

Mr. Robinson. — I wish there to be no misunderstanding about that 

Sir Montague Smith. — It is a mixed question of law aud fact. 

Mr. Robinson. — And your Lordships would so treat it. 

Sir Montague Smith. — If boundaries were described by language in the 
deeds, then \^e must construe the Ifinguage, but when it is by reference to a 
grant, then that grant has itself to be construed by what was done under it. 

Mr. Robinson. — Then, I think I understand your Lordships better. It is a 
question of mixed law and fact. If it be so, we wish your Lordships to decide 
those questions of law and fact, because the question of what the true legal 
boundary is, involves both those questions, and we wish that decided ; but we do 
not wish it decided on any view of conventionalism or convenience. 

Sir Montague Smith. — Mere convenience. 

Mr. Robinson. — Yes. There is another question to which, without speaking 
upon it, I wish to draw your Lordships' attention. The question is, whether 
your Lordships' decision will requiro any Imperial legislation to carry it into 
effect. That will have to be considered, and that depends on whether the present 

* The Arbitrators could not, in the face of the Or J era of Reference, have believed, and did not believe, 
that the question submitted was any other than that of ascertaining the true boundary. See ante, p. 401, 
note. 
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legislation contained in the British North America Act, 1871,* is sufficient or 
not. The difficulty has been this, that that authorizes the provinces, with the 
<^onsent of the Dominion, to alter, change, or diminish, and so on, all the bound- 
aries. Now, we are not asking, and tliLs reference is not to alter, change, or 
diminish, the boundaries, but k) establish them, and if, in your Lordships' view, 
that should be the correct view of it, then it would require Imperial legislation, 
which of course would be obtained. 

The Lord Chancellor. — I suppose nothing but Imperial legislation would 
be satisfactory to either party, because it is manifest that if there is not Imperial 
legislation, the same thing would happen over again which happened in the case 
of the Award. The party who did not like the conclusion would come and say 
he was not bound by it. 

Mr. Robinson. — I do not think there is the slightest apprehension of that. 

The Lord Chancellor. — I do not express apprehension. I suppose nobody 
had apprehension before, when they assented to the Award. 

Mr. Robinson. — The question is whether that legislation is required, and I 
only desire w point it out to your Lordships that there 'is that to be settled. 

Sir Barnes Peacock. — You say under the Act [of 1871J there is no power to 
settle the boundaries but only to alter them. 

Mr. Robinson. — Yes, it is supposed that they knew the boundaries and they 
may change or diminish them. 

Sir Montague Smitr — They may add to them. 

Mr. Robinson. — Yes» but they must know what they are adding to, 

[Adjourned for a short time.] 

The Lord Chancellor [to Mr. Mowat]. — Their Lordships are of opinion 
that you may assume the southern boundary, and the western to a point north 
of the Lake of the Woods (I do not at present say what is the exact point) to be 
sufficiently established as correct as laid down by the Award ; and their Lord- 
ships therefore wish you to address yourself to the question of what I may des- 
cribe as the northern boundary of the disputed land, and the evidence by which 
you think that is made out. 

Mr. Robinson. — Will your Lordships allow me to mention before my learned 
friend commences, that I promised to put in the statement of the Hudson s Bay 
Oompany as to the post and fort on the Red Lake. I find we are both mistaken 
my Lords. It is not where I thought it was. and it is not where my learned 
friend thought it was. It is stated here, [handing a document to their Lord- 
ships]. 

The Lord Chancellor. — Is it in any place material to the present enquiry ? 

Mr. Robinson. — It is just on the north of the disputed territory ."f 

The Lord Chancellor. — Then we need not trouble ourselves about that. 

What their Lordships desire to be understood is this, that the southern 
boundary is in their opinion correctly laid down in the Award, and substantially 
the western, but at the same time it is not to be taken that the western bound- 
ary is so absolutely fixed to the north as to preclude the consideration of the 
northern termination of the western boundar}'^ in connection with the northern 
boundary. Do you understand ? 

♦Imperial Act, 34 and 35 Vict., cap. 28. 

tSee antCt p. 238, note +. The question was as to the position of that Red Lake to which the Hudson's Bay 
Company had penetrated, and on which they had established a post, in 1790. Ontario claimed that it was 
far north, and beyond the awarded limits, but the other side, that it was south of the height of land and, 
^n the maps, one of the sources of the Mississippi. It is hero shewn that the latter view was erroneous. 
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Mr. Mow AT. — Yes, my Lord. Then I understand that I am not required to 
say anything with regard to the height of land ? 

The Lord Chancellor. — No, nothing. Their Lordships do not adopt that 
view, nor do they adopt the 49th parallel. 

Mr. MowAT. — Nor with regard to the due north line from the confluence of 
the Ohio and th^ Mississippi ? 

The Lord Chancellor. — Nor that. 

Mr. Mow AT. — Then, it being established that we are entitled to a northern 
boundary somewhere north of the Lake of the Woods, the question is, what point 
north of the Lake of the Woods that westerly boundary should touch, what lino 
should be our northerly boundary. There are some grounds on which to found 
an argument in favour of extending the westerly line, as in the case of the east- 
erly, due north to the shore of the Bay, but being satisfied with the line of the 
Award, and favouring the natural water boundary, we do not press for the due 
north extension of the westerly line. And of this circumscription of our claim 
neither Manitoba nor the Dominion can in any way complain, as it leaves a larger 
territory at the disposal of one or the other of them. 

Lord Aberdare. — There is the line on Mitchell's map. ^ What do you say 
to that ? 

Mr. MowAT. — That line is an uncertain line. All that Mitchell's map in fact 
indicates is that the line is north of the Lake of the Woods, but it does not help 
to ascertain where. My learned friends have not suggested, and nobody can 
suggest, any possible line if you once pass the Lake of the Woods until you 
reach the English River. Something might be said for a more northerly bound- 
ary ; and if I was claiming a more northerly boundary I think I might find some- 
thing to say in favour of it ; but since I do not claim anything more than that of 
the Award, every argument which I might be entitled to use in favour of a more^ 
northerly boundary is sufiicient to make a case for the English River. I do not 
know that 1 can do anything more than make the single observation, and take 
the position, that having reached a point north of the Lake of the Woods, and 
no other line being suggested except the English River, the English River should 
be adopted ; that if Manitoba and the Dominion desire to limit us still further, 
the burden ought to be upon them to shew that we are not entitled to go so far. 
In one of the documents which I think have been read by your Lordships — one 
of the early documents emanating from the Hudson's Bay Company — they object 
to anything but a river boundary, and they speak of anything other than that 
as being impracticable. 

The Lord Chancellor. — Where is that ? 

Mr. MowAT. — That is at page 563, my Lord — at the foot of the page.* That 
is in one of the communications in 1701. The last sentence is: 

*' As to the Company's naming of rivers as boundaries, and not latitudes, tke same 
is more certain and obvious both to the natives as well as Europeans, and the contrary 
impracticable.'' 

And the immense advantage of a natural boundary must be obvious to every one. 

The Lord Chancellor.— That is in the year 1701, when they were begin- 
ning to accept the Albany River — the same line which we have in the Award. 

Mr. Mow AT. — Yes, my Lord, the same year. That affords another ground ; as 
not only is it a usual thing to adopt a natural boundary, ajid not only is it in 
accordance with settlements made between nations when questions of this kind 

* Printed ante, pp. 206-207. And eee antt, p. 835, note *. 
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have arisen between them, but we have here one of the parties, famihar with 
the country, declaring that any other line would be impracticable. That, I 
submit, is a sufficient reason for adopting that line. 

Sir Robert Collier.— Who says that ? 

Mr. MowAT. — The Hudson's Bay Company, through whom the present 
defendants are claiming. They say it is impracticable. The advantages of this 
line, over any other are really enormous. It is impossible to state them too 
highly. The cost, which I referred to in my opening, of running an astronomical 
line, would be very large and out of proportion to tl^e value of the territory, and, 
when done, would be an extremely inconvenient line. Now, convenience is of 
course an important element of decision, when there is nothing else to go by. It 
is not to over-ride more important elements, but we have nothing else to go by 
here, and when I mention that, and refer to what I propose as being analogous 
to what is done in other cases, where the natural boundary is taken into account 
by the Courts in the absence of other controlling considerations, I think I have 
said on that point all that I have to say to your Lordships. 

[Counsel and parties retired for a time to permit their Lordships to deliber- 
ute. Upon their re-admission : — ] 

The Lord Chancellor. — Counsel are probably aware that the practice of 
their Lordships in references of this character has always been not to deliver a 
judgment, with reasons, but to make a report to Her Majesty, upon which Her 
Majesty will act, or not, as she may be advised ; and that course will be followed 
upon the present occasion. Their Lordships see no reason why they should 
deviate from that, even if it were clear that it would be consistent with their 
duty to do so. It is right to mention to counsel, that their Lordships will not 
consider it to be their duty to say anything about any boundary except the 
boundary between the two provinces of Ontario and Manitoba, 

Whatever is beyond that will not enter into the report which they vrill make 
to Her Majesty. 
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A.— Award of the Arbitrators. 

[Note, as to the limitation of the Western Boundary to the line of the Lake of the Woods.] 

B.— Deduction of the claims of the Hudson's Bay Company and the French and English Crowns 
respectively. 

O. —Imperial Order in Council, 11th August, 1884. 

D.— Joint Address of the Senate and Commons of Canada to Her Majesty, with the proceedings in Parlia- 
ment thereon. 

E,— Imperial Act, 52 and 53 Vict., chap. 28. 



A. 

AWARD OF THE ARBITRATORS. 

To all to whom thesB presents shall come: 

The undersigned, having been appointed by the Governments of Canada and Ontario 
as arbitrators to determine the northerly and westerly boundaries of the Province of 
Ontario, do hereby determine and decide the following are and shall be such boundaries ; 
that is to say : — 

Commencing at a point on the southern shore of Hudson Bay, commonly called 
James' Bay, where a line produced due north from the head of Lake Temiscaming would 
strike the said south shore ; thence along the said south shore westerly to the mouth of 
the Albany River ; thence up the middle of the said Albany River and of the lakea 
thereon, to the source of the said river at the head of Lake St. Joseph; thence^ 
by the nearest line, to the easterly end of Lac Seul, being the head waters of the 
English Biver ; thence westerly, through the middle of Lac Seul and the said Eng- 
lish River, to a point where the same will be intersected by a true meridional line 
drawn northerly from the International Monument placed to mark the most north- 
westerly angle of the Lakd of the Woods by the recent Boundary Commission ; and thence 
due south, following the said meridional line, to the said International Monument ; thence 
southerly and easterly, following upon the international boundary line between the British 
possessions and the United States of America, into Lake Superior. 

But if a true meridional line drawn northerly from the said international boundary 
at the said most north-westerly angle of the Lake of the Woods shall be found to pass to 
the west of where the English River empties into the Winnipeg River, then, and in such 
case, the northerly boundary of Ontario shall continue down the middle of the said Eng- 
lish River to where the same empties into the Winnip^ River, and shall continue thence, 
on a line drawn due west from the confluence of the said English River with the said 
Winnipeg River, until the same will intersect the meridian above described ; and thence 
due south, following the said meridional line, to the said International Monument ; thence 
southerly and easterly, following upon the international boundary line between the British 
possessions and the United States of America, into Lake Superior.'"' 

Given under our hands, at Ottawa, in the Province of Ontario, this third day of 
August, eighteen hundred and seventy-eight. 

ROBT. A HARRISON, 
EDWD. THORNTON, 
Signed and published in the presence of — E. HINCKS. 

E. C. MOMK, 

Thomas Hodgins. 

* [NOTE as to the limitation of the Western Boundary to the line of the Lake of the Woods] :— 

The Rupert's Land Act, 1868, declares that the term ** Rupert's Land " shall mean " all the lands 
held, or claimed to be held " by the Hudson's Bay Company— that is, Ontario contended, '* all the lands 
rightfully held, or rigktfxUly claimed to be held." 
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Among the lands which the Company bo claimed to hold under their Charter, were the 100,000 
sqoare miles subsequently adjudged to have been, and to be, within the limits of Ontario. 

The Company made the like claim to the Red River country, and in fact to the whole of the North- 
western Territory, outside of the Arctic slope ; but with no 'better foundation, as was demonstrated by the 
evidence in this case, which conclusively established that tne North -West had been an intoGrral part of 
French Canada, and as such had been ceded, as an inseparable parcel of the whole, to the British Crown, 
by the Treaty of 1763. 

On this ground, and as bein? so within the scope of the various acts of the Crown and Parliament, of 
1774, 1786 and 1791, the North- West was claimed by Ontario, before the Arbitrators, and before the Privy 
Council, as being within the true limits of the ProvinceT 

That this claim of Ontario was only in part allowed— in having the line of its westerly limit drawn at 
the Lake of the Woods, instead of at the sources of the Saskatchewan— may be assumed to have been due 
to considerations which had no reference whatsoever to any supposed rights of the Hudson's Bay Company. 

On the part of the Arbitrators, we are authoritatively informed that they entertained doubts, and that 
"the only questions of doubt were decided in favour of the Dominion; both on the west and north, the 
doubts were whether Ontario should not have had more territory." 

Throwing aside the suggestion of any unconscious, though natural, leaning to decide the case of doubt 
against what some might consider the impolicy of giving to any one Province the preponderating influence 
in the Confederation which could not but result from the assignment to it of so vast a territory— it does not 
appear difficult to come to a correct conclusion as to what these doubts really were. The Arbitrators cannot 
but have felt impelled, in strictness, to favour the adoption of the line of the westerly and northerly watershed 
of the Saskatchewan, which seemed to Ontario to be clearly pointed out by, among others, the following facts 
and pieces of evidence :— (a) the actual occupation of the whole by France, (6) the terms of the Quebec Act, 
1774 ; which embraced as well the ** several colonies and settlements of the subjects of France " as **a\l the 
territories, islands and countrips in North America, belonging to the Crown of Great Britain, bounded on 
the south by a line " described in the Act, and on the north by '* the tprritories granted to the Merchants 
Adventurers of England trading to Hudson's Bay," (p) the Royal Commission of 1786, {d) the Order in 
Qonncil and the Proclamation respectively, of 1791, approved in effect by the Act of the same year, which 
are dear evidence that Upper Canada embraced ** all the territory to the westward and southward of the 
[interprovincial line and of the boundary line of Hudson's Bay] to the utmost extent of the country 
commonly called or known by the name of Canada "—that is, the Canada of the French, which extended 
as far at least as to the westerly and northerly watershed of the Saskatchewan, if not to Athabasca. It had 
seemed to Ontario that these authorities— not in any wise qualified on a true construction of the other pieces 
of evidence relating to the subject— indicated with sufficient and undoubted clearness the territorial rights 
of the Prrvinoe. 

But, on the other hand, it may well have been that the Arbitrators felt constrained to a more restricted 
view of the scope of the Quebec'Act by reason of the changed knowledge of the true geographical relations 
of the Mississippi and the Lake of the Woods ; the drawing of the line of ooundary of that Act *' northward "^ 
from the source of the real, and not of the supposed Mississippi ; and the extension of the southerly line, 
by the Treaty of 1783, and by the subsequent instruments, in terms as far only as ** the most north-western 
point of the Lake of the Woods, and from thence on a due west course to the River Mississippi," when in 
reality the river was to be found, not on a due west, but on a due south course ; and further, may have 
considered that the erection; in 1870, of the original Province of Manitoba, without protest on the part of 
Ontario, and its confirmation by Imperial Act^ in 1871« operated by way of estoppel to Ontario's claim to 
a more westward extension. 

And on the part of the Judicial Committee— having satisfied themselves that the extent of territory 
awarded to Ontario had been, at far as it went^ determined upon the strictest principles of law, and not enter- 
ing upon the consideration of any arguments in favour of the wider claim, except in so far as these went to^ 
strenghten the case in favour of the more restricted limits— an evident determination from the first to uphold,, 
as against the one party and the other, the conclusions arrived at by the Arbitrators and embodied in their 
Award. The ready appreciation by the Attorney-General of Ontario of this fact, and of the masterful position 
in which a read^ conformation to it on the argument would place the case of the Province, led to the deter- 
mination—acquiesced in by all the associate counsel— to limit Ontario's claim to the lines of the Award, and 
to marshal in 8upi>ort the whole weight of the evidence which had been designed to fortify as well the 
narrower as the wider claim. The wisdom of this course was justified bjr the result. The Award itself— 
the mere instrument by which the Arbitrators made known their determination — could not be held to be 
legally valid, because of the breach of faith of the Dominion Government in failing to carry out their agree- 
ment to procure confimatory legislation ; but the conclusions of the Award were fully upheld and re-affirmed. 
The Lords of the Judicial Committee of the Privy Council reported to Her Majesty : 

"1. . . . That as no such legislation has taken place, the Award is not binding. 

** 2. That nevertheless, their Lordships find so much of the boundary lines laid down bv that Award 
as relate to the territory now in dispute between the Province of Ontario and the Province of Manitoba to 
be substantially correct, and in accordance with the conclusions which their Lordships have drawn from the 
evidence laid before them." 
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B. 

The namerous references, by the counsel for Manitoba and for the Dominion^ to the 
respective rights and positions of the French and of the Hudson's Bay Company, in regard 
to the territory to the northward and westward of the watershed of the St. Lawrence 
system, which the counsel for Ontario, by the course pre-determined upon for the con- 
duct of the argument in reply, were precluded from noticing in detail, seemed to call, in 
this edition, for some notes of correction or explanation in the interest of the general 
reader, who had not* the advantage of access to, or familiarity with, the very voluminous 
evidenca It wsa found, however, that the frequent repetition of the same arguments, in 
varieties of form, would also involve considerable repetition in the foot notes ; to avoid 
which, to some extent, the present Note also has been prepared, exhibiting a general view 
of the position of each party upon the evidence and the facts. 

The figures printed at the end of each particular have reference to the pages of the 
Joint Appendix, except where otherwise specifically indicated. 



I. 
PROCEEDINGS OF THE FRENCH, OR BEARING UPON THEIR REGIME. 



(1) As RESPECTS Hudson's Bat, and the Territories to the North of the 
Height op Land, up to the Treaty op Utrecht, 1713, 

1608— Oity of Quebec founded (172). 

1610 — Formal act of taking possession of the country by Champlain (462^3). 

1612 — Commission to Ohamplain (647). 

1627 — Oharter to the Company of New France, or of the Hundred Associates, covering 
Hudson's Bay and the territories northward to the Arctic circle (174, 197, 
647), replacing a like charter of 1620 to the Montmorency (de Oaen) Company. 
{Ih. ; Ferland, i, 200.) 

1632 — Treaty of St. Germain en Laye, restoring Canada to the French, without limits 
(174, 197, 453). [Canada had fallen to the English, under Kirk, in 1629.] 

1640 — The Compaiiy of New France take possession of the region of New North Wales 
(463;. 

1656 — The Company of New France, authorized by the Sovereign Council of Quebec, send 
Jean Bourdon to the Bay, in command of one of their ships — he takes posses- 
* sion and forms a settlement (466, 477, 625, 628). 

1658 — Decree of the Superior Council of Quebec, giving control of the King's Domain or 
Limits of (Traite de) Tadoussac to Sieur Demaure (653). [The said limits 
were adjudged to extend from the St. Lawrence, in front, back to Hudson's 

Bay ** in the extent of whose boundaries are found the Posts of 

Mistassins, and behind the Mistassins as far as the Hudson's Bay " (653, 
656)] 

1661 — Fort Nemiscau, on the Nemiscau (Rupert) River, established (477). 

1661 — By order of the Governor, the Jesuit Father Dablon, with the Sieur de la Valli^re, 
an officer, and five soldiers, proceed to the Height of Land, at the sources of 
the Rupert and Sa^nenay, and make acts of taking posses^sion of the northern 
lands (467, 477, 625, 628). 
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1663 — M. Couture, Seneschal of the Oote de Beaupr^, accompanied by five others and 
some Indians of the country, proceed overland to the foot of James' Bay and 
take possession (467, 477, 625, 628). 

1663 — The Sieur Duquet, King's Attorney to the Prev6td of Quebec, and Jean L' Anglais, 
also visit the Bay, by order of the Governor, and take renewed possession (625). 

1664 — ^The Company of New France having surrendered their charter to the Crown, new 
charter granted to the Company of the West Indies, covering, like the former, 
Hudson's Bay and to the .^tic circle (467, 477). 

1666 — The possessions of France in America confirmed to her, as of this date, by the 
Treaty of Breda, 1667, (464-5, 512-13). 

1662-6 — Radisson and Des Grosselliers, employees of the Company of the West Indies, at 
Lake Winnipeg, being the upper waters of the Bourbon or NelSQn river. They 
proceed thence overland to Hudson's Bay, returning the same way (463*4, 
566). 

1666 — Arrit of the King's Council of State, confirming the Company of the West Indies 
in their enjoyment of the Limits of Tadoussac, a former lease having been 
set aside (Book of Arbitration Documents, 203). 

1667--Treaty of Breda— see 1665 supra. 

1670 — Charter to the Hudson's Biiy Company, saving the possessions of " the subjects of 
any other Christian Prince or State" (341). 

1670-1 — The presence of English ships in the Bay being reported at Quebec, the Inten- 
dant Talon despatches Father Albanel, Jesuit, and fche Sieur de St. Simon to 
the Biiy, to examine into the matter and '* to take renewed possession in fiia 
Majesty's name," **as those countries have been long ago (aneiennement) 
originally discovered by the French " (619, 620). 

1671 — The Indian nations of the North and North- West, assembled before the sub-dele- 
gate St. Lusson, put themselves and the territories occupied by them under 
the French dominion (467, 478, 619, 628, 633). 

1672 — Claim of the Company of the West Indies, as against the French Crown, that the 
Limits of Tadoussac extend to Hudson's Bay (621). 

1672 — Formal taking possession of the lands of Hudson's Bay by Albanel and St. Simon. 
(Joint App., 478 ; Book of Arb. Doc., 348-9). 

1673 — Several forts and factories established by the French on the Hudson's Bay slope, 
viz., one on the MoMe River (567), one on Pisgoutagany Lake (Lake Ste. 
Anne) on the Albany River» one on the Tabbitibi River, and one *' between 
the Outoulibis and the Asseniboels," which was probably towards the head of 
the Albany (478). 

1675 — A French-Canadian ship despatched to the Bay to check the designs of the Eng- 
lish ; it winters in the Bourbon (Nelson) River (638). 

1676 — French post established on the Bourbon (Nelson) River (626). 

1679 — Louis Jolieo's voyage from Quebec to the Bay — his report and map, prepared at 
the instance of the Farmers of the Revenue (621). 

1682 — The French re-establish Fort Bourbon on the Nelson. The English arriving subse- 
quently, and attempting a settlement^ are, with their ships and effects, seized 
and kept prisoners (569, 572, 585, 622-3). 

1683-5 — The Hudson's Bay Company's servants refuse to visit the inland parts (585). 

1683 — Two detachments of French proceed towards Hudson's Bay, to protect the trade 
and oppose the English (623). 

Ante 1684 — Fort on the River Lamaune [? Savanne] established by Du L'Hut (624). 
1684-5— Fort on Lake Ste. Anne (Albany River) re- established (624 ; see Bellin, 643). 
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1686 — Chevalier de Troyes and D'lberville, with a military force, march overland and 
capture three Engliah forts on the Bay (670-1, 627). 

1686— Fort Abbitibi built by De Troyes (Ontario, App. 7, 101). 

1687 — ^Treaty of Neutrality, confirming the treaty of Breda, and to each party the terri- 
tories held by them (454-5). 

1687 — Indians accustomed to trade at Hudson's Bay, to the number of 1,500, trade at the 
French forts on " the rivers above the Lake of the AUenimipigons " [the 
branches of the Albany] (629). 

1687-1697 — During this period the posts on the margin of the Bay were in the hands of 
^ both parties alternately. Fort Albany only remaining ultimately to the Hud- 
son's Bay Company ; and even this, under Art. 8 of the Treaty of Byswick, 
the French were entitled to (489). 

Ante 1688 — Maison Francois, on Lake Abbitibi, established (Ont App., 98). 

1695 — Posts of Abbitibi and Nemiscau granted by letters patent to La Oompagnie dxk 
Nord (Ont. App., 7). 

1697 — Treaty of Ryswick, whereby there was to be a mutual restoration of places pos- 
sessed before the war ; but commissioners were to determine the right '' to 
the places situated in Hudson's Bay," and " the possession of those i^ace& 
which were taken by the French during the peace that preceded this present 
war, and were re-taken by the English duxfing this war, shall be left to the 
French " (489). 

1702 — The Hudson's Bay Company complain of being left in possession of only one fort 
*' out of seven they formerly possessed," that '* they are surrounded by the 
French on every side, viz., by their settlements on the lakes and rivers fron^ 
Canada to the northward, as also from Port Nelson (old York Fort) to the 
southward," and that " they may be said to be the only mourners by the 
peace" (564). 

.1702 — ^The Hudson's Bay Company inform the Lords of Trade of the erection of a French 
fort at New Severn on the Bay, ** whereby they have hindered the Lidiana 
from coming to trade at the Company's factory at the bottom of the Bay, [viz.» 
Albany] so that the Company this year have not received above one-fifth part 
of the returns they usually had from thence, insomuch that the same does not 
answer the expense of their expedition " (564-5). 

Ante 1703 — A French post on Lake Mistassin founded (Ont. App., p. 101). 

1711 — The Hudson's Bay Company still in possession of only one fort (573), the other 
forts of the Bay being in possession of the French. They complain that 
" they are surrounded by the French on every side, viz.,. by their settlements 
on the lakes and rivers from Canada to the northward towards Hudson's Bay, 
as also from Port Nelson to the southward " (573). 

1713 — ^The Treaty of Utrecht, whereby the French were to " restore to the Kingdom and 
Queen of Great Britain the Bay and Straits of Hudson, together with all lands, 
seas, sea coasts, rivers and places situate in the said Bay and Straits, and which 
belong thereunto -, " and commissaries were to determine, within a year, " the 
limits which are to be fixed between the said Bay of Hudson and the placea 
appertaining to the French " (504). 

What the French actually " restored " under the Treaty does not fully app^'ar, but 
they claimed that they were bound to restore only such places as the English 
could prove an incontrovertible title to (512, 515). That they did not consider 
themselves bound to give up any part of the interior country is evident as 
well from their retaining their old posts therein as by their establishing new 
ones. 
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(2) Old Posts retained and New Posts established by the French, to thb 

North of the Height of Land, after the Treaty of Utreoht, 

AND UP TO the Cession of Canada : 1713-1763. 

Old Posts detained : 

Mistasain, on the Lake of that name, (D'Anville's Map of 1746 ; Ont. App., 108, 115 ; 
Joint App., 653, 655-6). 

Nemiscau, on Lake Nemiscau, Rupert River, (Ont. App., 33, 117). 

Port Abbitibi, at the head of Lake Abbitibi, (Joint App., 581 ; Ont. App., 105-6, 108, 
109,115,116,119,121). 

Maison Frangaise, at foot of Lake Abbitibi, (Ont. App., 105-6, 581). 

Post on the Moose River, (Ont. App., 33). 

Fort St. Germain, on Lake Ste. Anne, Albany River, (Ont. App., 105, 108, 109, 113, 
116, 117, 119). 

Posts of the Royal Domain of Tadoussac, extending back to Hudson's Bay, (Joint App., 
653, 655.6 ; Ont. App., 33, 105). 

Dependencies of Temiscamingne, extending back to Hudson's Bay, (Joint App., 581, 645, 
652 ; Ont. App., 33). 

Dependencies of Les N^pigons, as including Post k la Carpe, extending to Hudson's Bay, 
(Joint App., 645, 647 ; Ont. App , 28). 

And the jurisdiction of Kaministigouia, Michipicoten, and Ste. Marie dn Sault, also 
extended beyond the Height of Land. 

New Posts Established : 

[And see the Posts of the North- West, sub -sec (8) in/raJ. 
« 
1715 — Post on the Albany River — erection of complained of by the Hudson's Bay Com- 
pany (196, 580). 

1731 — Maison des Dorvals, on Lake Mistassin (Ont. App., 105, 108). 

1731 — Operations of the Western Company in the region of Lake Mistassin (/ft). 

1739— Post on Seal River, north of the Churchill (582). 

1743 — It is admitted that the French, by their operations in the interior, intercept the 
English trade, and that the Hudson's Bay Company's servants are incapable 
of venturing inland (580-1). 

1747 — Post on the Moose River (south branch), whereby the French secure the best of 
the trade (Ont. App., 33). 

1747 — Post on the Eupert River, by which the French almost monopolize the trade of 
the East Main (Ih), 

[The Hudson's Bay Company had abandoned Fort Rupert and the Rupert River 
before this date (Ont App., 33, 110, 115; Joint App., 582).] 

1748 — Evidence before Parliamentary Committee that the French in possession of the 
trade of the interior (Joint App., 581-2 ; and see Ont. App., 33), 

1750 — The Hudson's Bay Company represent in their memorial that '* the French, since 
the said Treaty [of Utrecht], have made some settlements in diff<9rent parts 
inland " (Ont. App., 34). 

1751 — Post k la Carpe, northward of Nepigon, and whose limits extend to Hudson's Bay — 
grant of (645, 647). 
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(3) Frrnoh forts of the North;We8t, established after the Treaty of 

Utrecht, retained until the Cession of Canada, and never 

complained of by either the english oovernment 

OR THE Hudson's Bay Company. 

1717 — La Noiie is comnissioned to re-establish Camanistiguoya ; and to erect forts on 
Bainy Lake and Lake Winnipeg (640). He re-establishes Camanistiguoya 
(Ont. App., 16) and founds a post (Takamamioiien). on Kainy Lake (640-2). 

1727 — Post of the Sioux established by Boucher de Montbrun and Father Guignas 
(Ont. App., 12). 

[[OperatuyM of MM, de la Verendrye and their meceason in the command] : 

1731 — Fort St. Pierre, at the outlet of Rainy Lake, erected [(Joint App., 183, 644-5 ; 
Ont. App.. 16, 35). 

1732— Fort St. Charles, on the Lake of the Woods (lb.) 

1733 — Fort Rouge, on Red River, established ; subsequently abandoned because of the 
proximity of Forts La Reine and Maurepas (Joint App. 183 ; Ont. App., 35). 

1734 — Fort Maurepas, at the mouth of the River Winnipeg (Joint App., 183, 643; 
Ont App., 17, 35). 

[1737_Pointe Du Bois fort, midway up the Red River (Ont App., 106, 119).] 

1738— Fort de la Reine, on the Assiniboine (Joint App., 183, 644-5 ; Ont. App., 17, 35). 

1738— Fort, (headquarters of the Verendryes), on. the St Pierre, a tributary of the 
Afiisiniboine (Ont. App., 17). 

1738 — ^The country of the Mandans, at the Great Bend of the Missouri, visited, by way 
of the St Pierre (Ont App., 17, 28). 

1742 — The forks of the Saskatchewan reached (Ont App., 17). 

1742-3 — ^The Upper Missouri revisited, by way of the St Pierre, and the Yellowstone 
traversed as far as the Rocky Mountains ; possession taken of the countries, 
and a fort erected (Ont App., 17-19, 27, 28). 

1748-9— Fort Dauphin, at the further end of Lake Manitoba (Joint App., 183, 644-5 ; 
Ont App., 19, 27, 35). 

1749— Fort Bourbon, on the Saskatchewan (Joint App., 183, 643, 644-5 ; Ont App., 
17, 20, 27, 35). 

Circ, 1750 — Fort Poskoiac, on the Saskatchewan (76). 

1752 — Fort La Jonqui^re, at the sources of the Saskatchewan, and base of the Rocky 
Mountains, erected by the command of Le Gardeur de St. Pierre and Boucher 
De Niverville (Ont App., 22). 

St Pierre succeeded Verendrye in the command in 1750, and visited all the forts. 
By his instructions, he was required to extend the discoveries, make treaties, 
and establish trading relations with the most distant Indian nations (Joint 
App., 643 j Ont App., 22). He, again, was succeeded by Saint Luc de la 
Come. 

Circ, 1753 — Fort de la Come (St. Louis or Nepawi), on the Saskatchewan, erected by 
M. de la Corne (Ont App., 22, 70). 

AnU 1757 — Fort des Prairies, erected (Joint App,, 644-5 j Ont App., 17). 
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II. 

OPERATIONS OF THE HUDSON'S BAY COMPANY, OR BEARING UPON 

THEIR CLAIM. 

1610-1615 — Voyages of Hudson, Button, Bjlob and Baffin, respectively, into Hudson's 
Bay (174, 560, 566). 

1629— Conquest of Canada, by the English under Kirk (173-4). 

1631 — Voyages of Fox and James to the Bay, there having been none other in the interval 
since 1616 (lb). 

The above voyages were directed chiefly to the discovery of a North-West Passage,, 
and were not followed by any kind of possession (175, 566). 

1632 — Treaty of St. Germain en Laye, whereby Oanada is restored to the French 
(174, 453). 

1668 — Gillam's voyage, at the instance and under the guidance of the two renegade 
French Canadians, Radisson and Des GrosselUers (lb). 

There had been, from 1631, no other English voyage to the Bay, — an abandon- 
ment for a period of 37 years (175, 560, 566). The French, on the other 
hand, had visited it, both by sea and by the overland routes (^ee supra), 

1668 ) Fort Charles, on the Rupert, temporary establishment by Gillam, 1668 ; re-estab- 
1670 J lished, 1670 (566). The French had, several years before, (in 1661), erected 

a fort upon this river, at Lake Nemiscau. Fort Charles or Rupert was 

captured by them in 1686. 

1670 — Charter of the Hudson's Bay Company, saving the possessions of "the subjects 
of any other Christian Prince or State '' (341). The French had, long before, 
in 1627, included this region in the charter of the Company of the Hundred 
Associates, and after the surrender of this charter to the Crown^ in 1663, it 
was included in the charter of 1664 to the Company of the West Indies 
(supra), 

16701683 — The Company during this period had only Fort Charles (or Rupert). The 
French, on the contrary, had several establishments (supra), 

1682 — The Company's governor, Bridgar, ordered to establish a fort and settlement at 
Port Nelson (586, 569). He finds the place in possession of the French, who 
seize him, with his people and effects (569, 622-3). 

1683 — Storehouses established at Charlton Island (570). 

1683-5 — The Company's servants refuse to visit the inland parts (585). The French on 
the contrary occupied, and were in possession of the trade of, the interior 
(supra), 

1684 — Fort Albany, on the Albany River, erected (570). The French establishment on 
Lake Ste. Anne, upon this river, was built eleven years previously Qsupra) ; 
. and they captured Fort Albany in 1686 (supra). 

1684 — Fort Bourbon (in Port Nelson) taken from the French. This was the first 
occupancy by the Company of Port Nelson. (Manitoba App., 126 ; Joint 
App , 570). The French, on the other hand, had founded an establishment 
here in 1676; and re-established it in 1682 (supra). 

1685 — Moose Fort, at the mouth of the River Moose, erected (570). The French had 
built a fort on this river twelve years previously (supra). They captured 
Moose Fort in 1686 (supra), 

1686— New Severn fort, erected (570) ; captured by the French in 1690 (Man. Apa 
125), and anew fort erected by the French there in 1702 (supra) 
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1688 — Fort Churchill (or Prince of Wales), stated to have been erected this year, and to 
have been taken by the French the year following (Man. App. 125, 126). 

The period 16861713 was one of conflict on the Bay, the forts at the mouths of 
the rivers being for a time alternately in the hands of each of the rival powers, 
with the ultimate result that Albany filone remained to the Company ; but 
even Albany should have been surrendered to the French by virtue of the 
^ Treaty of Ryswick. The trade of Albany was crippled by the operations of 
the French at New Severn and at their establishments upon the lakes and 
rivers to the southward of James' Bay. (564-5). 

1713 — ^Treaty of Utrecht {see supra). 

1713-1740 — ^The Company hold certain posts on the margin of the Bay; but no post 
inland, before the erection of Henley House. 

1740 — Henley House, an inland post on the Albany River, erected (194). 

1743-1749 — The trade of the interior largely monopolized by the French (Joint App., 
581-2, 716 ; Out App , 33), the Company's servants not proceeding inland 
(581-2, 716). 

1747 — The Company have a small establishment on East Main River (Ont. App., 33, 
110). 

1748 — ^The Company's posts at this date : — York, Albany, Moose, Henley Factory (Ont* 
App., 110), East Main River (Ont. App.. 33, 110). 

1749 — Fort Rupert had been before this time abandoned by the Company (Joint App,, 
582; Ont. App., 115). 

1763 — ^Treaty of Paris, whereby Canada was ceded to England. Thencefprward the 
Company had the same rights of entry upon the newly acquired territories as 
any other British subjects. Pursuant to this right they entered the North- 
West (which had been in the sole occupation of the French prior to the Treaty, 
and of the British and Canadian Traders subsequent to the Treaty) in 1774, 
when their first post there was built. 

The Company admit that " as long as Canada was held by the French .... 
their servants waited at the forts built on the coast of the bay, and there 
bought, by barter, the furs which the Indians brought from the interior " 
(594) ; the same appears from the Company's Journals : *' From a perusal of 
the Company's Journals, we find that it was not the practice of the Company's 
servants to go up country to purchase peltry from the Indians, but the Indians 
came down,'* etc., (716) ; but the Company admit, in 1719, *^ that the French, 
in 1715, made a settlement at the head of Albany River, . . . whereby 
they intercept the Indian trade from coming to the Company's factories," 
(579), and, in 1750, that " the French, since the said Treaty [of Utrecht], have 
at different times made some settlements in different parts inland, and have 
also carried on some trade within the said Company's limits," and they pray for 
a settlement of the limits, " and that the French should be obliged to remove 
all encroachments they have made within the said limits, by breaking up their 
settlements and restraining the wood-runners [coureurs des bois] from enter- 
ing the same," eta, (Ontario App., 34, 35) ; it is shewn, 1742-9, that the 
French "intercept the English trade," that* they '* intercept the Indians 
coming down with their trade," that they '* have out-factories, which the Com- 
pany have not/' that they '* actually do winter among the natives, which the 
Company have not lately attempted," that they " went there first and are 
better beloved," that they secure " the valuable furs," '* the light furs," "the 
choice skins," leaving only '* the heavy goods " and "the lefuse for the Com- 
pany" (580, 581, Ont. App, 32-3). 

The Company also admit that " after the Cession of Canada in 1763, British traders, 
following in the track of the French, ... by building factories, brought 
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the market for fars nearer to the Indian seller/' that, '^ the Oompany, finding 
their trade seriously affected, sent parties to establish themselves in the 
interior/' that, "at the time of the passing of the Quebec Act, 1774, the 
Company had not extended their posts and operations far from the shores of 
the Bay," Henley being the only inland station whose Journals " have been 
preserved bearing that date** (594, 695). 

1774 — Fort Oamberland erected, being the Company's first post in the North- West 
(177-8, 588, 716). They had no other establishment in thst region before 
1790. Some of their subsequent establishments were as follows : — 

1790— Lac La Pl^ie and Swan River (716). 

1796— Assiniboine River (lb). 

1799— Red River (lb). 



III. 

From the foregoing, the following propositions were deduced in the interest of the 
Province of Ontario : — 

The French had settled upon the St. Lawrence in 1608. From this time, they 
gradually pushed back their tiding operations and posts to the height of land and 
beyond, and drew the Indians of the northern slope and of Hudson's Bay; by the lakes 
•and rivers, thither, and even to the posts of the St Lawrence itself, to trade with them 
<and see Joint App., 476-7, 638). 

Having the control of the trade, there being no rivals to divide it with them, and 
the country being unfit for ordinary settlement, the French did not find it necessary to 
•establish posts on the shores of the Bay (lb). 

From the time, however, that the English attempted any settlement or trade in 
the Bay, the French prepared to push their estarblishments, and their trading operations, 
further north, pending the opportunity of driving the intruders wholly out of what they 
considered their own exclusive domain ; 

The French were the first actual possessors of the principal rivers that drain into the 
Bay, viz., of the Rupert, the Moose, the Albany and the Nelson — the waters of the 
Winnipeg, Satskatchewan and other rivers of the North- West, passing through the 
latter ; 

In due time they moved, by sea and land, against the establishments of the English, 
and practically drove the latter from the Bay, until, by the operation of the Treaty of 
Utrecht, the English were " restored " to some of their former possessions ; 

The French were the discoverers — and, up to thQ Cession of Canada, the sole pos- 
sessors and occupants — of the region of the North- West, extending from the western water- 
shed of Lake Superior to the Rocky Mountains, and from the Missouri and Yellowstone 
to the northern borders of the Saskatchewan and of the Winnipeg lake and river ; 

The French, after 1713, the date of the Treaty of Utrecht, and up to the Cession of 
Canada, continued to hold the territories upon the inland waters of the rivers of the 
northern slope, and the largest and best part of the trade — their domination extending 
on occasion, in certain parts — as at Rupert River, Seal River and La Carpe — to the 
shores of the Bay. 

The possessory right of France was deduced from contiguity, priority of occupation, 
the enjoyment of the trade, her actual establishments, her disposition of these regions by 
her early charters, the titles conferred by the treaties of St. Germain en Laye and of 
Breda ; and the charter of the Hudson's Bay Company — which in terms saved the posses- 
sions of the subjects of any other Christian Prince or State — was not intended to be, nor 
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could be, in derogation of the rights jo! France. These rights were, subsequently, extended 
or conserved by the Treaties of Neutrality and of Ryswick. And it was the contention of 
Ontario that the Treaty of Utrecht, which curtailed the theretofore admitted rights 
of France, and the Treaty of Paris, which put an end to those rights as respected Canada^ 
could not put the Hudson's Bay Company — as a company, and apart from their rights in 
common with all the other British subjects — in any better position than that they had pre- 
viously enjoyed ; that the benefits thereunder enured not to the Company, but to the 
Imperial Crown of Great Britain on behalf of the nation at large ; and that therefore it 
was competent for the Crown, (or the Crown and Parliament), on the formation of the 
Province of Upper Canada, now Ontario, to give — and that it did give — to the Province 
such extension as was deemed desirable, without regard to any limitation constructively 
arising upon the Company's claims regarding their territorial rights under the original 
terms of their charter. This view — embodied in various acts of state and instruments of 
authority — was given effect to in the Award of the Arbitrators, whereby the boundary 
was carried to the shores of James' Bay, and was subsequently adopted in effect by the ' 
Imperial Privy Council and by the Parliament of Canada, and confirmed by Act of the> 
Imperial Parliament. 



c. 

IMPERIAL ORDER IN COUNCIL, EMBODYING HER MAJESTY'S DECISION. 



At the Court, at Osborne House, Isle of Wight, the 11th day of August, 1884. 

Present : 

THE QUEEN'S MOST EXCELLENT MAJESTY. 

His Royal Highness thb Pbinok of Wales. 

Lord President, Earl of Northbrook, 

Lord Steward, Sir T. Erskine May, 

Earl Granville, Sir A-. Cooper Key. 

Whereas there was this day read at the Board a Report from the Judicial Committee 
of the Privy Council, dated the 22nd of July last pasv, in the words following, viz : 

" Your Majesty having been pleased by your Order in Council of the 26th June^ 
1884, to refer unto this Committee the humble petition of Oliver Mowat, Your Majesty's 
Attorney* General for the Province of Ontario, as representing that Province, and of 
James Andrews Miller, Your Majesty's Attorney -General for the Province of Manitoba, 
as representing that Province, in the matter of the boundary between the Provinces of 
Ontario and Manitoba, in the Dominion of Canada, between the Province of Ontario of 
the one part and the Province of Manitoba of the other part, setting forth that a question 
has arisen, and is in dispute, between the Provinces of Ontario and Manitoba, respecting 
the western boundary of the Province of Ontario, and it has been agreed between those 
Provinces to submit such question to Your Majesty in Council for determination ; the 
following Special Case has accordingly been agreed upon between the petitioners as repre- 
senting the two Provinces aforesaid : — 

" * Special Case. 

** *The Province of Ontario claims that the western boundary of that Province is either 
(1) the meridian of the most north-westerly angle of the Lake of the Woods, as described 
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in a certain Award made on the 3rd Angast, 1878, by the Honourable Chief Justice Har- 
rison, Sir Edward Thornton, and Sir Francis Hincks, or (2) is a line west of that point. 

'* * The Province of Manitoba claims that the boundary between that Province and 
the Province of Ontario is (1) the meridian of the confluence of the Ohio and Mississippi 
Itivers, or (2) is that portion of the height of land dividing the waters which flow into 
Hudson's Bay from those which empty into the valley of the Great Lakes, and lying to 
the west of the said meridian lina 

** 'It has been agreed to refer the matter to the Judicial Committee of Her Majesty's 
Privy Council, and an Appendix has been prepared containing the materials agreed to be 
submitted with this Case for the adjudication of the dispute ; each and evety of the par- 
ticulars in the said Appendix is submitted qiiarUum valeat, and not otherwise. 

" * In addition to the particulars set forth in the Appendix, any historical or other 
matter may be adduced which, in the opinion of either party, may be of importance to 
the contention of such party, and (subject to any rule or direction of the Judicial Com- 
mittee in that behalf) such additional matter is to be printed as a separate Appendix by 
the party adducing the same, and copies are to be furnished at least ten days before the 
argument. 

** ' The book known as the Book of Arbitration Documents may be referred to in the 
argument for the purpose of shewing in part what materials were before the Arbitrators. 

" * It is agreed that in the discussion before the Judicial Cooimittee of the Privy 
Council reference may be made to any evidence of which judicial notice may be taken, or 
which (having regard to the nature of the case and the parties to it) the Privy Council 
may think material and proper to be considered, whether the same is or is not contained 
in the printed papers. 

«* * The questions submitted to the Privy Council are the following :— 

" < (1) Whether the Award is or is not, under all the circumstances, binding ? 

" * (2) In case the Award is held not to settle the boundary in question, then what, 
on the evidence, is the true boundary between the said Provinces t 

" ' (3) Whether, in case legislation is needed to make the decision on this case 
binding or effectual, Acts passed by the Pcurliament of Canada and the Provincial Legis- 
latures of Ontario and Manitoba in connection with the Imperial Act 84 and 35 Yict., 
cap. 28, or otherwise, will be sufficient, or whether a new Imperial Act for the purpose 
wUl be necessary. 

"*0. MOWAT, 

** * Attorney-General of Ontario. 

"'James A. Millbb, 
" * Attorney-General of Manitoba.'" 



*' And humbly praying that Your Majesty in Council will be pleased to take the said 
Special Case into consideration, and that the said Special Case may be referred by Your 
Majesty to the Lords of the Judicial Committee of the Privy Council to report thereon 
to Tour Majesty at the Board, and that such Order may be made thereupon as to Your 
Majesty shall seem meet. The Lords of the Committee, in obedience to Your Majesty's 
said Order of Keference, have taken the said humble Petition and Special Case into con- 
sideration, and having heard counsel for the Province of Ontario, and also for the Province 
of Manitoba, their Lordships do this day agree humbly to report to Your Majesty as their 
opinion : — 

*< 1. That legislation by the Dominion of Canada, as well as by the Province of 
Ontario, was necessary to give binding effect as against the Dominion and the Province 
to the Award of the 3rd August, l878, and that, as no such legislation has taken place, 
the Award is not binding. 

** 2. That, nevertheless, their Lordships find so much of the boundary lines laid 
down by that Award as relate to the territory now in dispute between the Province of 
Ontario and the Province of Manitoba to b3 substantially correct and in accordance with 
the conclusions which their Lordships have drawn from the evidence laid before them. 
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" 3. That, upon the evidence, their Lordships find the true boundary between the 
western part of the Province of Ontario and the south-eastern part of the Province of 
Manitoba to be so much of a line drawn to the Lake of the Woods, through the waters 
eastward of that lake and west of Long Lake, which divide British North America from 
the territory of the United States, and thence through the Lake of the Woods to the 
most north-western point of that lake, as runs northward from the United States boundary, 
and from the most north-western point of the Lake of the Woods a line drawn due norUi 
until it strikes the middle line of the eouise of the river discharging the waters of the lake 
called Lake Seul, or the Lonely Lake, whether above or below its confluence with the 
stream flowing from the L<ikeof the Woods towards Lake Winnipeg, and their Lordships 
find the true boundary between the same two Provinces to the north of Ontario and to 
the south of Manitoba, proceeding eastward from the point at which the before mentioned 
line strikes the middle line of the course of the river last aforesaid, to be along the middle 
line of the course of the same river (whether called by the name of the English River or, 
as to the part below the confluence, by the name of the River Winnipeg) up to Lake Seul, 
or the Lonely Lake, and thence along the middle line of Lake Seul, or the Lonely Lake, 
to the head of that lake, and thence by a straight line to the nearest point of the middle 
line of the waters of Lake St. Joseph, and thence along that middle line until it reaches 
the foot or outlet of that lake, and thence along the middle line of the river by which the 
waters of Lake St. Joseph discharge themselves, until it reaches a line drawn due north 
from the confluence of the rivers Mississippi and Ohio which forms the boundary eastward 
of the Province of Manitoba. 

'* 4. That without expressing an opinion as to the sufficiency or otherwise of concur- 
rent legislation of the Provinces of Ontario and Manitoba, and of the Dominion of Canada 
(if such legislation should take place), their Lordships think it desirable and most 
expedient that an Imperial Act of Parliament should be passed to make this decision 
binding and efiectual.'' 

Her Majbsty, having taken the said Report into consideration, was pleased by and 
with the advice of Her Privy Council to approve thereof, and to order, as it is hereby 
ordered, that the same be punctually observed, obeyed and carried into execution. 
Whereof the Governor-General of the Dominion of Canada, the Lientienant Governor of 
the Province of Ontario, the Lieutenant-Governor of the Province of Manitoba, and all 
other persons whom it may concern, are to take notice and govern themselves accordingly. 



C. L. Pkel. 



D. 

JOINT ADDRESS OF THE SENATE AND HOUSE OF COMMONS OF CAN- 
ADA, AND THE PROCEEDINGS IN PARLIAMENT THEREON. 



In thb House of Commons of Canada. 
29th April, 1889. 

The House, according to Order, resolved itself into a Committee to consider a certain 
proposed Resolution, on which to found an Address to Her Majesty, respecting the 
westerly, northerly and easterly boundaries of the Province of Ontario. ♦ ♦ ♦ 
Mr. Colby reported that the Committee had come to a Resolution. 

Ordered, that the report be now received. 

Mr. Colby reported the Resolution accordingly, and the same was read, ♦ ♦ ♦ 

The said Resolution, being read a second time, was agreed to. 
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Resolved that a select Committee, composed of Sir John A. Macdonald, Sir Hector 
L. Langevin, Messieurs Mills (Bothwell), Bowell and Shanly, be appointed to draft an 
Address to Her Majesty, founded on the said Resolution. 

Sir John A Macdonald reported, from the Select Committee appointed to diaw up 
an Address to Her Majesty, that they had drawn up an Address accordingly, and the 
same was read as foUoweth. * . * * 

The said Address, being read a second time^ was agreed to. "* ^ ^ 

Ist May, 1889. 

Mr. Speaker acquainted the House, That a Message had been brought from the 
Senate, by their Clerk, as foUoweth : — 

The Senate have agreed co the Address to Her Majesty the Queen, on the subject of 
the westerly, northerly and easterly boundaries of the Province of Ontario, and declaring 
it desirable that an Act of the Parliament of the United Kingdom of Great Britain and 
Ireland should be passed defining the same. 

And also, the Senate have agreed to an Address to His Excellency the (Governor 
General, praying that His Excellency will be pleased to transmit the Joint Address of 
both Houses to Her Majesty on the subject of the westerly, northerly and easterly 
boundaries of the Province of Ontario, and declaring; it desirable that an Act of the Parlia- 
ment of the United Kingdom of Great Britain and Ireland should be passed defining the 
same, to which the Senate desire the concurrence of this House. 

On motion of Sir Hector L. Langevin, seconded by Sir Adolphe P. Oaron, 

Resolved, That this House doth concur in the Address of the Senate to His Excellency 
the Governor General, praying him to transmit the Joint Address of both Houses to Her 
Majesty on the subject of the westerly, northerly and easterly boundaries of the Province 
of Ontario, and declaring it desirable Uiat an Act of the Parliament of the United King- 
dom of Great Britain and Ireland should be passed defining the same, in such a way as 
to His Excellency may seem fit, in order that the same may be laid at the foot of the 
Throne. 

[THE JOINT ADDRESS, AS PASSED.] 

To the QuewCa Most ExeMent Mafesty : 

Most Gracious Sovbrbign: 

We, your Majesty's most dutiful and loycj subjects the Senate and Commons 
of Canada in Parliament assembled, humbly approach your Majesty with the request that 
your Majesty may be graciously pleased to cause a measure to be submitted to the Parlia- 
ment of the United Kingdom of Great Britain and Ireland, declaring and providing the 
following to be the westerly, northerly and easterly boundaries of the Province of Ontario, 
that is to say : — 

Commencing at the point where the international boundary between the United 
States of America and Canada strikes the western shores of Lake Superior ; thence 
westerly along the said boundary to the north-west angle of the Lake of the Woods, 
thence along a line drawn due north until it strikes the middle line of the course of the 
river discharsring the waters of the lake called Lake Saul or the Lonely Lake, whether 
above or below its confluence with the stream flowing from the Lake of the Woods 
towards Lake Winnipeg, and thence proceeding eastward from the point at which the 
before mentioned line strikes the middle line of the course of the river last aforesaid, 
along the middle line of the course of the same river (whether called by the name of the 
English River, or, as to the part below the confluence, by the name of the River Winni- 
peg) up to Lake Seul or the Lonely Lake, and thence along the middle line of Lake Seul 
or Lonely Lake to the head of that lake, and thence by a straight line to the nearest point 
of the middle line of the waters of Lake St Joseph, and thence along that middle line 
until it reaches the foot or outlet of that lake, and thence along the middle line of the 
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river by which the waters of Lake St. Joseph di8charj[e themeelves to the shore of the 
part of Hudson's Bay commonly known as James' Bay^ and thence south-easterly follow- 
ing upon the said shore to a point where a line drawn due north from the head of Lake 
Temiscamingue ^ould strike it, and thence due south along the said line to the head of 
the said lake, and thence through the middle channel of the said lake, into the Ottawa 
Biver, and thence descending along the middle of the main channel of the said river to the 
intersection by the prolongation of the western limit of the Seigneurie of Bigaud, such 
mid-channel being as indicated on a map of the Ottawa Ship Canal Survey, made by 
Walter Sbanly, O.E , and approved by Order of the Governor- General in Council, dated 
the 2l8t July, 1886, and thence southerly, following the said westerly boundary of the 
Seigneurie of Rigaud to the south-west angle of the said Seigneurie, and thence southerly 
along the western boundary of the augmentation of the Township of Newton to the north- 
west angle of the Seigneurie of Longueuil, and thence southeasterly along the south- 
western boundary of said Seigneurie of New Longneuil to a ston6 boundary on the north 
bank of the Lake St Francis, at the cove west of Point au Bandet, such line, from the 
Ottawa River to Lake St. Francis, being as indicated on a plan of the line of boundary 
between Upper and Lower Canada, made in acoordance with the Act 23 Victoria, Chapter 
21, and approved by Order of the Governor-General in Council, dated the 16th of Maroh^ 
1861. 

(Journals, House of Commons, Canada, 1889.) 



E. 

ACT OF THE IMPERIAL PARLIAMENT, 52 AND 53 VICT., CHAP. 28. 



An Act to declare, the Boundaries of the Province of Ontario, in the 

Dominion of Canada. 

[12th August, 1889.] 

Whereas the Senate and Commons of Canada in Parliament assembled have 
presented to Her Majesty the Qaeen the Address set forth in the schedule to this Act 
respecting the boundaries of the Province of Ontario ; 

And whereas the Government of the Province of Ontario have assented to the 
boundaries mentioned in that Address ; 

And whereas such boundaries, so far as the Province of Ontario adjoins the Province 
of Quebec, are identical with those fixed by the proclamation of the Governor-Ganeral 
issued in November, one thousand seven hundred and ninety-one, which have ever since 
existed ; 

And whereas such boundaries, so far as the Province of Ontario adjoins the Province 
of Manitoba, are identical with those found to be the correct boundaries by a report of 
the Judicial Committee of the Privy Council, which Her Majesty the Qaeen in Council, 
on the eleventh day of August, one thousand eight hundred aad eighty four, ordered to 
be carried into execution ; 

And whereas it is expedient that the boundaries of the Province of Ontario should 
be declared by authority of Parliament in accordance with the said Address ; 

Be it therefore enacted by the Queen's Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual aad Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows : 
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1. This Act may be cited as the Canada (Ontario Boundary) Act, 1889. 

2. It is hereby declared that the westerly, northerly, and easterly boundaries of the 
Province of Ontario are those described in the Address set forth in the schedule to this 
Act. 

SCHEDULE. 

ADDRESS TO THE QUEEN EROM THE SENATE AND HOUSE OF 
COMMONS OF CANADA. 

We, Your Majesty's most dutiful and loyal subjects, the Senate and Commons of 
Canada, in Parliament assembled, humbly approach Your Majesty with the request that 
Your Majesty may be graciously pleased to cause a measure to be submitted to the Parlia- 
ment of the United Kingdom declaring and providing the following to be the westerly, 
northerly and easterly boundaries of the Province of Ontario, that is to say : — 

Commencing at the point where the international boundary between the United 
States of America and Canada strikes the western shores of Lake Superior, thence west- 
erly along the said boundary to the north-west angle of the Lake of the Woods, thence 
along a line drawn due north until it strikes the middle line of the course of the river 
discharging the waters of the lake called Lake Seul, or the Lonely Lake, whether above 
or below its confluence with the stream flowing from the Lake of the Woods towards 
Lake Winnipeg, and thence proceeding eastward from the point at which the before 
mentioned line strikes the middle line of the course of the river last aforesaid, along the 
middle line of the course of the same river (whether called by the name of the English 
River or, as to the part below the confluence, by the name of the River Winnipeg) up co 
Lake Seul, or the Lonely Lake, and thence along the middle line of Lake Seul 
or Lonely Lake to the head of that lake, and thence by a straight line to the nearest 
point of the middle line of the waters of Lake St. Joseph, and thence along that 
middle line until it reaches the foot or outlet of that lake, and thence along the 
middle line of the river by which the waters of Lake St. Joseph discharge themselves to 
the shore of the part of Hudson's Bay commonly known as James' Bay, and thence 
south-easterly, following upon the said shore to a point where a line drawn due north 
from the head of Lake Temiscamingue would strike it, and thence due south along the 
said line to the head of the said lake, and thence through the middle channel of the said 
lake into the Ottawa River, and thence descending along the middle of the main channel 
of the said river to the intersection by the prolongation of the western limits of the 
Seignenrie of Rigaud, such mid-channel being as indicated on a map of the Ottawa Ship 
Canal Survey maide by Walter Shanly, C. E., and approved by Order of the Governor- 
General in Council, dated the twenty-first July, one thousand eight hundred and eighty-six ; 
and thence southerly, following the said westerly boundary of the Seigneurie of Rigaud 
to the south-west angle of the said Seigneurie, and then southerly along the western 
boundary of the augmentation of the Township of Newton to the north-west angle of the 
Seigneurie of Longueuil, and thence south-easterly along the south-western boundary of 
the said Seigneurie of New Longueuil to a stone boundary on the north bank of the 
Lake St. Francis, at the cove west of Point an Baudet, such line from the Ottawa River 
to Lake St Francis being as indicated on a plan of the line of boundary between Upper 
and Lower Canada, made in accordance with the Act 23 Victoria, chapter 21, and 
approved by Order of the Governor-General in Council, dated the 16th of March, 1861. 
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